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T O 


EDMUND BURKE, Eſq; 


S I R, 


A STRANGER to the honour of your 
acquaintance, I have yet ventured to dedicate 
this book to you; and can ſafely ſay, that I 
have diſintereſtedly ſought for diſtinguiſhed 
worth and abilities, and deviated from the 
common path of dedicators. Of no party, I 
act without prejudice, and have inſcribed this 
work to you, becauſe I know no man to whom 
any matter relative to public fpeaking could 
with more propriety be addreſſed. 


You are juſtly the admiration of a ſenate, 
and would have been, if continued your pur- 
ſuit, equally a ſhining ornament to the bar. 


A 2 A work 
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A work of this kind, may perhaps be un- 
worthy of being addreſſed to fo reſpectable a 
name in the literary world. But you will 
doubtleſs allow me to aſpire to this honour, 
when you reflect that the meaneſt ſlave in a 
Roman triumph, was confidered as an addition 
to the victorious proceſſion : | 


I am with the greateſt reſpect, 


SIR, 


Your moſt obedient 


THE AUTHOR. 


- Sh Humble Servant, 
| 


—ů ¶— 1— —-—¼ 
— 


1 


＋ HE Norman invader, together vith his ſoldiers, 
irtroduced a language into this ifland, till that 
period of time, but little known, fo far from being 
uſed in the pleadings of controverted fuits between 
ſubject and ſubject. 

For this innovation many reaſons may be affigned ; 
but, in particular, for the more eaſy introduction of 
Norman laws and cuſtoms, as well as to have a greater 
opportunity to advance his nauve adventprous fallow- 
ers to the moſt lucrative places in the lat departments. 

From theſe he was certain of the moſt abject be- 
dience, in cafe his inchnation pointed cut a necefli 
of framing any new, or expounding (confonant to his 
arbitrary will) any alread+ received particular a, as 
well as being agreeable to the ambitious Continental 
notions, by impoſing upon the ſubdued the moſt 
ciectual mark of ſervitude 

He enacted, that in cach court of juftice all the 
pleadings ſhould be in the French language, and after- 
wards to perpetuate the memory of judgments from 
records themſelves, they were ente red by th protho- 
notary in Latin, that being a dead language, and 
ſubject to leſs variation 

The French language continued to prevaii ll Hill. 
36 Ed. 2. and then by the ſtat. 36 Ed. 3. cap. 15. it 
was diſuſed ; but the judgments ſtill continued to be 
in Latin. The prothonotary, however, being more 

accuſtomed 


To Wilem we owe the origi RET ES 
Bench, or Aula Regis, 9 4 
enormous power of the barons 
This court followed the king into all 


parts of the 
realm, into which he was either allured by amuſe- 
ment, or where the aſtairs of ſtate abſolutely requar- 


ed his preſence. 

The chief juſticiar's power in this court in after 
reigns became almoſt intolerable, and even formidable 
to majeſty itſelf, for which reaſon we find, in order to 
lefſen his power, that king John readily granted an 
article in the grand . that juſtices ſhould be 
reſidentiary, and that Common Pleas ſhould never more 
follow his court, but in futuro be held in ſome certain 


Thus a reſidentiary court was eſtabliſhed at We#- 
minſter, as a fixed permanent ſeat of juſtice. 

And becauſe all civil cauſes between ſubject and ſub- 
ject, were to be there determined, the court was 
filed Communia Placita, or Common Pleas ; which word 
pleas antiently ſignified the convention of ſtates in 
2 And as in thoſe conventions all cauſes were 
heard, debated, and determined, therefore by corrup- 
tion in after times, the diſputes themſelves obtained 
the name of Pleas from the court where they were 
decided. 

For in earlier ages when people changed their 
wandering inclinations, and abandoning rural habi- 
tations formed an infant ſtate, they annexed the 
appellation of the place where controverted matters 
were decided, to diftinguiſh and mark the controver- 


| fies themſelves; and as their poſſeſſions were acquired 


by exploits, and deeds of arms in open field, ſo upon 


* The particular centrations being in an eafter way. 


theſe 


uſes which might happen amongſt a new connected 


we are the more inclined to _ = 
nion, when we conſider thoſe people knew not 
enjoyment of a ſettled way of life, ſo far from having 
any court (if court it might be called); the aſſem- 
bling of which ſprung merely from neceſſity, and 
immediate preſent exigencies. | 

After the feudal ſyſtem had exiſted even for ſome 
time, we find the allotments of lands to individuals, 
and conſequently habitations were far from being 

t, the diſtributed part firſt being enjoyed at 
the will of the grantor, next for one, or more years; 
while as we collect from * Tacitus, the ancient Ger- 
mans carried it yet farther, by making a conſtant 
annual diſtribution, according to their warlike noti- 
ons, ſtill to cheriſh a deſire for purſuing the planned 
wandering tract of conqueſt, by being totally diveſted 
of attachment to any particular ſpot, or turning the 
leaſt thought from war, to the more ſettled habits of 
agriculture. Ces. de Bell. Gal. l. 6. c. 21. Neque 
quiſquam agri modum certum aut fines proprias habet; ſed 
magiſtratus & principes, in annos ſingulos, gentibus & 
cognationibus Hominum qui una ccierunt, quantum eis & 
quo loco viſum eſt, atiribuunt agri, atque anno poſt alio 
tranfire cogunt. 

From this ſource originally began that court now 
known by the appellation of the Common” Pleas ; the 
chief juſtice of which was conſtituted 29 Ed. 1. vide 
Gilb. Hiſt. Com. P. fol. 2. 38. 

With William came in alto the feodal ſyſtem, un- 
known in this realm, tiil that period of time, but in 
its fimple, pure, original ſtate, merely as a mutual 
aſſiſtance and defence of each other, not clogg*d with 


* Tacit. De mor. Germ. c. 26. agri ab univerſis per Vices cccupan- 
tur, arva per annos mutant. 
the 
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the many flaviſh appendages with which it was after- 
wards interwoven and entangled, by the ſubtile arts 
of lawyers verſed in the niceties of Conti- 
nental juriſprudence ; which ve weight (in 
ſome mcafure} the ſubject groaned under, till the 
reign of Charles the Second, when by the twelfth of 
Car. 2. c. 24. 2 total abolition of all the ſervile feodal 
tenures was effectually obtained, but not before ha- 
ving waded even thro” royal blood ; by which act (as 
a * modern judicious writer juſtly remarks } there was 
more eſſential matters obtained towards the liberty of 
the people than by the great charter itſelf ; the for- 
mer, by one blow, at the very root itſelf, 
extirpated the whole; while the latter, by only pru- 
ning the luxuriances which ſprung from the military 
tenures, conſtantly preſerved them in full vigour. 


* See the 2d Vol. of Black. Com. 
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LEADINGS which in their general and extenſive ſigni- 
7 fication are underſtood as all the ſayings of the parrics 
after the ſuit commenced in actions cither real, perional, or 
mixed, ſubſequent to the count or declaration, by different 
authors have been differently derived; foine in their conjec- 
tures (and theſe the moſt reſpectable names) have gone ſo far 
remote as to the Saxon language to trace the origin ot the word 
Plea, and ſuppoſe its derivation trom the word les, or Plecb, 
fignirying Juris actio. LElunt's Nom. Lex. Verb. Plea. 
Comyns Dig. 


But we are rather inclined to think it moſt probably deriv:d 
from the French word Plaid, i. e. Lis { Controver/ia A lignity- 
ing in our common law, what cither party allcdges tor himſclf 
in court, Cotoel's Int. tit. Plea, 


And we are led the more to think fo, when we confider that 
from the introduction of that language into our jaw proceed- 
ings, we may almoſt entirely owe the primary riic of this 
doctrine, and from that memorable zra trace the origin of 
thoſe complexed and ſubtle nicetics with which pleadings were 


ſo much embarraſſed, by continental lawyers, verſcd in all 
the labyrinths of fœdal ſyſtems. 


The great lord Cole defines P!:.cita a placends, quia ann. b 
placent. Co. Litt. 303. 


How far they ſucceed in that particular is not our buſineſs 
to diſcuſs ; certain it is, that in fo high an cſtimation did he 
hold them, that upon mentioning the word pleading, he lays, 
« one of the beſt arguments or proofs in law is drawn from 
right entries. or courſe of plcading, as if that were ipſus legis 
viva vox. Co. Lit. 115. 


And 
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And again he recommends it as the moſt honourable, laud- 
able and profitable thing in the laws of England. Vide Litt. 
ſect. 534. and by lord Cote. Co. Litt. 17. a. 168. 303. 2 Co. 
Teoker's caſe. and Hob. 162. 292. 295- 


Pleadings were antiently are“ tenus, and afterwards minuted 
down by the prothonotarics, and entered of record in the 
Latin tongue, that being a dead language, and leaſt ſubject 
to variation, in order to remain as muniments and fixed pre- 
cedents of the law. 


That the pleadings ſhould be in Latin is expreſsly enacted 
by the 36 of Ed. 3. cap. 15. which ſtat. was conirituted to abo- 
liſh a law introduced by "IV illiem the conqueror, which or- 
dained that the pleadings in the courts of juſtice ſhould be in 
French. „ 


But now by the 4th of Gee. 2. cap. 26. it is enacted, that 
all writs, proceſs, pleadings, rules, indiclments. records, and 
all proceedings in any courts of judicature,” Ec. ſhall be in 
the Engliſb tongue, and written in ſuch con- mon band 2s 
acts of parliament are uſually ingroſſed, under penalty of 
50 J. 


Put by a ſubſequent act, viz. the 6th of Geo. 2. cap. 14. 
after fi inding an inconvenience (which has been previouſly 
raken notice of) it is provided © that the above penalty thall 
not be extended to the expreſſing the names of writs or the 
technical words in the fame language as hath been formerly 


uſed, nor to abbreviations made uſe of in the Engl lan- 
guage.” 


The drawing of deelarations, Wc. (which are now executed 

by perſons denominated ſpecial pleaders) were in more 4 antient 
times done by the ſerjeants at law, even the original writ. 
And fo far t remote as the reign of king John, we find fre- 
= quently in the records of his time, $ fines nnpoſed pro /{ulti- 
* which were no other than muicts impoſed by the court 

for barbarous and diforderly pleading; from whence after- 

wards arcle that common fine pro pulcire placitands, which 


* x> Co. 132. and for that reaſon it w that a plea, within paper may be 
agrnded Jet. Amen tmert. 


1 Cy 4.11 33 ; B's": Hift. Gon: . 188. 5 2 Inſt. 143 
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weas in fact no other than a fine for the want of it; and it is 
a general rule, that all pleas ſhall be taken moſt ſtrongly againit 
thoſe who plead them. Pleadings themſelves are divided into 
theſe ſeveral parts, (to writ) count or declaration, bar, repli- 
cation, rejoinder, ſurrejoinder, rebutter and ſurrebutter. 


Concerning the order to be purſued in pleadings it is to be 
_ conſidered, that in proper order of pleading the defendant 
pleads ; firſt, To the juriſdiction of the court. Secondly, 
To the perſon of the plaintiff. Thirdly, To the count or 
declaration. Fourthly, To the writ. Fifthly, To the action 
of the writ. Sixthly, To the action itſelf in bar thereot. 
Bacon's Abr, tit. Pleas, 4 vol. fol. 7. 


And if this order in pleading be infringed or inverted, the 
defendant will loſe the advantage of that which he had an an- 


terior right to; for ordine placitandi ſer uato, fervatur & jus. 
Co. Litt. 303. 1 


And rules alſo in law muſt conſtantly be obſerved, and 
maxims ſtrictly adhered to; for this reaſon it is, though vo- 
luntas donatoris ſecundum fer mam in charta dont ſui maniſeſſe 
expreſſam de catero obſervatur, yet that will and intent muſt 
agrec with the rules of law, Co. Liit. 20. b. 


Though the defendant, generally ſpeakirg, ein bave but 
one plea in abatement, yet the above is the natural order of 
pleading, for by this order each ſubſequent plea admits the 
former; as when he pleads to the perſon of the plaintiff ; by 
that he acknowledges the juriſdiction of the “ court; for it 
would be nugatory to plead any thing in that court, under 
whoſe juriſdiction it never was cognizable. 


When he pleads to the count, he allows that the plaintiff 
is able to come into that court to implead him, and that he 
may there be properly impleaded ; but in pleading to the 
count, he does not admit the writ to be good ; yet if the 
count be vicious, the writ is confequently deſtroyed ; for 
though the writ in itſelf may be good, yet it is not properly 
purſued if the count be bad ; but when he comes to plead tv 
the writ, he there admits the form of the count, as by any 


—_. 


* Go. Lett. 303. Hob. 71. 72. Latch, 178. 5 Mod. 1 46. 
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objection to the form of the writ, he allows the count to be 
ſufficient in form; becauſe the writ precedes the count or de- 


claration. ; 


Put if the count be in ſubſtance variant, the defendant may 
ſhew it at any time in arreſt of judgment, becauſe the court has 
no authority to proceed in 4 matter of ſubſtance different from 
the original writ. Bacon's Abr. vol. 4. tit. Pleas and Pleadings 


fol. 7- | 


If a man pleads to the action of the writ, he allows of the 
fufficiency both of the form of the count and of the writ, 
for he admits that if the form of the writ and count were 
adapted to the | aintiff's caſe, that ſuch form is good and 
ſufficient, ſince his objecting to the action not agreeing with 
the plaintiff's cafe amounts to an admitfion; that ſhould ic be 
ruled by the court againit him, that the plaintiF has before 
the court a count in form ſufſicient. 


Laſily, if the defendant pleads in bar to the action itſelf he 
admits the form of the writ aud count, for he anſwers to the 
right in demand, and puts that right in iſſue, and ſo admits 
that the form is inſuſſicient for putting the right in ifſuc ; and 
therefore though a man pl. ads un afſumpjir, in manner and 
ferm, yet the wor ds manner and form neither traverſes the, 
form of the writ or count but the ſubſtance of the promiſe 
only; which is the true reaſon why you may give another 
promiſe in evidence different in time and place from that men- 
tion:d in the declaration, though not differcut in point of 
ſubſtance. a 


b * The count onght to be agreeable and conformable to the 
{ writ, the bar to the count, aad the judgment to the count 
. it ſhould be alſo clear, true and certain, Fecarte it is the toun- 
0 dat ion of the ſuit, and impeaches the defendant, and is that 
whercto he mult anſwer, and upon which the court mutt give 
| judgmert. But there are three kinds of certainty : Firſt, A 
certain intent in general, as in counts, replications, and other 
| pleadings of the plaintig, which are to convince the defcn- 
| want. | 
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f 232 ＋ to a common intent, as in bars to 
defend and excuſe the party. 


Thirdly, Certain intent in every particular, as in eſto | 
and in pleading matters of record, which are the ſubſtance of 
the plea, but proceedings in eccleſiaſtical courts may be alledged 
ſuramarily—pleas in abatement, and after the dareign conti- 
nuance ought to be certainly pleaded; but that which is no 
more than the co::verance or inducement to the ſubſtance of 
the matter, nced nut be certainly alledged as the ſubſtance 
itſelf; and where ſpecial and fubſtantial matter is alledged, it 
then ſhould be ſpecially anſwered, and not paſſed over by ge- 
neral pleading, as in pleading of a fcoFment of a manor, 
livery and attornment are implied. | 


It may not be improper here to obſerve, that as the court 
of king's bench had not originally cognizance of ſuits, but for 
offences and matters which were againſt the king's peace, diſ- 
putable points ariſing between ſubjects, ſuch as matters of 
contract, debt and pleas of land were not originally within 
its juriſdiction, till by a * Fictio legis (amongſt the many framed 
for the ſubject's convenience) the judges of that court were 
authorized to determine fuch cauſes ; tis true, an action upon 
the caſe was properly triable in that court, being only an action 
of treſpaſs in its nature, and emphatically termed an action 
upon the cafe, becauſe the writ is to be framed and adapted 
according to the nature and particular circumitances attending 
and incident to the caſe; of which the court of king's bench 
might hold plea by original; but matters of contract, debt f 
and pleas of land were not triable under that juriidiction ; and 


+ By the ſtat. 36 Ed. 3. . 15, it is fail by the ancient terms and forms of 
declarations no man ſhall be prejudiced, ſo that the matter of the action be 
fully ſhewed in the declaration and in the writ. ide New Terms of the Lace. 
However notwithſtanding the induigent latitude givew and countenanced by 
this ſtatute, yet the ſubſequent rules muit be conſtantly held in view, and ſlrictly 
obſerved in their proper order, Firſt, He who coraplains, and agaihſt whom. 
Secondly, For what matter. Thirdly, How, and in what manner, the action 
originally grew Fourthly, The time when, and place where the wrong wis 
done. Fifthly, and laſtly The damage ſuſtaincd by the injury committed. 
Jide Finch Ley. 356. Co. Litt. fol. 17. | 

* Nam fiflio nibil aliud eft, guam legis adverſus veritatem in re foſiLili ex Juſt 
eauſa diſpoſitio. Gothalfred. in I. l. 22. fot. 3, & aGins logis ni of mio. 
2 luit. 287 
t Richardſu?s Prad. B. R. fol. 3. 
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in dcbt they could not have had an original out of Chancery, 
retui nable chere, to compel a perſon to appear in ſuch action; 
yet by filing a bill againſt the defendant, and thereby ſuppoſing 
him to be already in the cuſledy of the marſhal ot the Marſhalſca 
of our ſovereign lord the king, before *he ling himſelf, Sc. 
(the comm. on words and form 4 in declarations in that court) 
that is being in the priſon of the court, you might declare in 
debt, as well as in treſpaſs, or on the cafe ; for though denied 
fach proceſs to compel a man to appear there in fuch an action; 
vet when he is there, he ſhall rather be charged with fuck 
Action, than that the marthal thall have his priſoner wrefted 
from him, in order to be charged in another court. The 
torms of declarations in the court of king's bench and com- 
mon pleas vary and differ in the beginning. and in fome few 
inſtances in the concluſion. —lt the action be in debt or ac- 
count, and you declare in the King's Bench, then let the 
words of the declaration be as following, * A. B. complains »f 
. D. in c:yflody of the marſnal of the Miarthalfea of our ſovereign 
lord the xing before the king b. n ef of a plea that he render, Wc.” 
then fpecitying the particular ſum due or unaccounted for. 


If in covenant in the fame court, A. B. c:mplains of C. D. 


in cuſtedy of the marybal” Q. of a plea of breach of covenant, 
We | 


| In cafe, ejectment, and trover you ſay. A. E. complains 
; F C. D. in cuſtedy of the marſhal of the Marſhalſea, We. for this 
4 tte ritt) that whereas, C c. then deicribe che particulars— In 
debt upon ſtatutes which are ſtiled, qu! tam actions, from the 

Latin words formerly uſcd in drawing the wri:, but which 

cre ſtill permitted to denominate the writ, not having in the 

Zug lib language any word capable in fo {mall a ſpace to con- 

vey an adequate idca of the end and intentional effect of the 

| writ 10 clearly and concite, th:re ] fay the form runs thus 

R *© A. B. who jnes as w-il for our ſe uereigu lard the king, as for” 
| £1mpelf in this behalf complains if C. D. zu cuflody of the marſhat 
of the Marthalſca, Sc. of a plea, that he re: der to the ſaid ſa- 
vereizn lord the king, and to the ſaid A. B. who ſues as well, c 
the ſum of 101, of /uwfil money of Great Eritain, which to the ſaid 
Huereigu lard the king, and to the ſaid A. E. who ſucs as well, Ec. 
he gues and unjuſtly detains, fer this le quit) that whereas by a 
rerrain act, Fe.” then recite the act, together with the penalty 
given by the act in treſpaſs; —“ A. B. complains of C. D. in 
cuft dy of the mar/Lal ef the Murſhallea, Sc. of this that he on 
the Ard day,” Cc. (here point out exactly the time and place) 
6 bv terte and aun, Q.“ an in this part the manner how, 
and 


- 
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and ſum of damages, and injury ſuſtained. —Laſtly, in reple- 
vin, the form of both courts are alike. OBSEMVE, the King's 
Bench ſeldom names what place the defendant is of, unleſs it 
be upon a bond or indenture. 


The following rules muſt be obſerved in the form of drawing 
declarations in the court of Common Pleas, or Communi 
Banco. 


In debt, covenant, account, annuity, detinue and replevin, 
fay, ** the defendant was ſummoned to anſtuer A. B. Wc,” 
(of ſuch a place) of a plea that he render,” Ec. ard in cafe, 
treſpaſs, trover and ejectment you muſt fay, ** the defendant 
was attached to anſwer A. B. Wc. of a plea that he render,” Cc. 
but if it be ſummoned, inſtead of the word attached, it is but 
form and aided after verdict, as in the cafe of Blunden againſt 
Word, 2 Cro. 8;. and Prat againſt Dixon, 2 Cro. 10%. the 
difference of form in the concluſion of declarations in each 
court, is, but in few matters, as in declaring upon a bond, 
bill or indenture in the King's Bench, after the recital of the 
date of the ſpecialty, c. they ſay, and to the court of our 
ſaid lord the king now here is fhewn, the date whereof is te 
ſame day and year, acknowledged himſelf to be bound,” Ofc. 
whereas in the Common Pleas they conclude their declarations 
with theſe words, brings here into court the aforeſaid writing, 
by which the aforeſaid debt in form aforeſaid is teſtified, the dat: ©} 
which is the day and year aforeſaid,” c. 

In drawing of pleadings there are certain peculiar words 
and phraſes conſtantly uſed and ſtrictly adhered to, for a ver- 
bis non eff recedendum. 5 Co. 1:8. as well as particular rules to 
regulate the form and order of matters comprized within them : 
at firſt fight we are apt to coalider theſe merely as technical 


* Here let us remark that in declaring upen a 4 »d, by the courfe of the 
Common Pleas the county in the margin is conſidered as part of the declaratiun, 
though not held ſo in the King's Bench. Coamyas 563. 

And if the defendant is miſnamed in the obligation, as Edward for Edmund, 
and figns it by his right name, the declaration ſhould be by the name in ti.c 
obligation. D er 279. b. 9 Cro. Fac. 6.47. i Lutw. 694. 6ys. b. 

And the nina wherefore a bond or deed that is pleaded ought to be exhibited 
to the court (the ſingular form of words uſed in declarations of that fpecics 
we have already taken notice of] is becauſe every bond or decd, muſt prove 
itfelf to have ſufficient words in law, whereot the court muſt adjudge; and 
alſo it is to be proved by ethers, as by witneflcs or other procfs, if the deed be 
denied, which is matter of fat. 1 ft. 121. 6. 


terms, 
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terms, and that from their being originally uſed, cuſtam has 
rendered them a fixed and permanent ſtandard to be guided 
and directed by. without having reference to any meaning, or 
being the remaining traces of former methods of proceeding 
now become obſolete: but when we look back and tearch into 
their primary inſtitution, we find our anceſtors grounded 
the legal modes of expreſſion upon found reaſon. 


According to that great oracle of the law Icrd Cole, in his 
Crit inſtitutes 127. f. in perfonal actions, and thoſe of a fimi- 
tar kind; the defendant cannot plead any plea before he makes 
leimſolf party, by defending the wrong and the force, c. and 
obſerve that in ca, we lay, defends the wrong and 7 Injury; and 
ia ejectment and treſpaſs i ct at mie, defends rhe force and in- 
zary, evhen, Sc. the wrong complained ot being 1uppoted to 
have becn done with force and violence. And it the deten- 
dent would plea, in dai of the b:dy of tte plaintiff, he 
muſt firſt mace himſelt party, by this part ot the defence, nei- 
ther can he ple: ad to the /:.r./dicti:n of the court without this 

rt of the defence, and 1 lord ſhip refers to 10 Co. 132. as 
to tie general doctrine, and as to the pleading in diſability, &c. 
ao Fd. 3- 36. 4 K. 6. 18. 36 K . 12. 3 £0. f. ig. and 
he farther adds, that of ſuch neceſlity is it, for the enant or 
defendant to make a lawful defence, as, “ albeit he appeareth 
{to vie his own words) and pleads a tufficient bar, without 
ranking defence, vor judgment thall be given againſt him.” 
References to 2 Roll. 736. Telw. 210. Lut. 89. 1592. and 
15691. 3 Leon. 332. Salk. 217. vide Johnſon and Altham. 
19 Mod. 1%. 210. 2 Ld. Raym. 1052. 12 Med. 195. 273. 
Full defence is where the defendant utes theſe words following, 
. * the defe ndant comes and defends the wrong and injury 
eto, Dc. which, Wc. implics and There the court fall conf- 
dir —the words oben, O. imply a ſubmiſſive obedience to the 
court, and an nequictcence and ſubmiſſion, that it hath juriſ- 
diction and right to determine the matter in queſtion, on the 
complaint exhibited by the png: F, and in the very mode 
which he hath matle choice of; fo that Fill defence is where 
the defendant mals uſe of the: above mentioned words, fhew- 
ing himtclf thereby ready to ubmit to the jurijdiftion and 
miloment of the court, and that he is ready to appear and de— 
fend himſelf againtt the plujntitt's charge, at fuch ie and 
place ae the court thall think proper: and this Full defence is 
divide! into two parts; Firit, C rdinary; Segbnd, Spec... Or- 
dnur, ſull defence is in foine calcs the 1ame ot that mentioned 
aber, vis. Lat V. diltndis the wrong and infurs when, Cc. and 
15 


&> 
- . — 


INTRODUCTION. xvii 


is uſed in action on the cafe, annuity, attaint, conſpiracy, cove= 
nant, debt, and detinue in ejettment and treſpaſs as has been be- 
fore mentioned, it is the force and injury, when, Oc. the wro 


ng 
complained of being ſuppoſed to have been done with force 


and violence. 


But in actions that relate to a man's right and title to 
eſtate, c. and the defendant ſues in a real action claiming, 


Sc. the proper defence is, ** defends his right, when, Sc.“ 
or “ he comes and ſays, &c.” 


In a writ of right ſpecial full defence is, that, © he comes 
and defends his right, and his ſeiſin, when, &c.” 


We have already taken notice of the neceſſity there was for 
introducing that Fi: legit in the court of King's Bench, and 
conſequently the original cauſe was for the ſingu ar form of 
words uſed in the declarations of that court different from 
thoſe in the court of Common Pleas. 


The concluſion of declarations in caſes of complaint termi- 
nate in this mode and peculiar form of words, © and thereof 
he brings his ſuit, which was in fact no more than proffering 
to the court the teſtimony of the witneſſes or foilowers, and 
* Fleta ſays, 137. Qucd nulius liber homo ponatur ad legem, ne 
ad juramentum per ſimplicem laquelum ſi ne teſtibus fidelrbus ad hoc 
ductit, ſed ſi ſectam produxerit, hr eft teſtimenium hominum lega- 
lum, qui contractu inter eos habi!9 inter fuerint jrelertes, quibus 
a judice examinatis, fi concordes invmenientur, tum poterit vadiare 
legem ſuam centra potentem & contra ſectam ſuam prolatam, & { 
duos vel tre: tefles produxerit ad probandum, oporiet quod defenſio 


frat per quatuer vel per ſex, ita qued pro quolibet teſte durs pradu- 


cat juratores uſque ad duodecim. f And though the law wager is 
now altered from the unreaſonable terms it then ftood on, and 
proceedings in the above mentioned manne: are diſcontinued, 
yet the form of the declarations ſtill remains the ſame, which 
was in the nature of an offer to verify by witneſſes the cauſe of 
complaint ; but againſt an attorney, that torm was never in 


Ad refte docendum oportet primum inquirere nomina, quia rerum cornitio a nomini - 
bus rerum dependit. Co. Lite. 66. 


+ And from this it hath been faid the practice of annexing affidavits to bills 


in chancery hath been introduced. Bacon Abr. vol. 4. tit. Declaration. But 


Sis method is now diſuſed. IId. 
b ule, 
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uſe, for a petition was made by a & inde petit remedi- 
um, becauſe the officers before the divifion of courts, as 


being 
perſons, could only be fucd in the King's Bench ; 
and aftcr the divifion, cach in his own court. 


10 


"MR ADERLR 


HERE is a kind of ſyſtematic method to be uſed in 
pleading, which form and order we muſt be perfectly 
well acquainted with, to enable us advantageouſly to avail our- 
ſelves of matters that may chance to fall out in the progreſs 
of a ſuit, from the firſt commencement to its final cloſe. 
Conſequently an acquiſition of this knowledge muſt be obtain- 
ed by the ſtudy of ſuch fingular forms, and preciſe correct 
order. For as it is ſaid, Forma legalis, forma efſentialis.” 
10 Co. 100. And by the ſame author in another place For- 
ma non obſervate infertur adnullatio actus. 12 Co. 7. 


An endeavour to render theſe forms and neceflary rules of 
picadings more eaſily acquired and generally known, by tranſ- 
lating them from a barbarous diale&t, in which they ſo long re- 
mained, and is now almoſt totally in oblivion, into a modern 
language; and alſo in hopes to be able by an attempt of this 
nature, to bring in one leſs difficult and one more collective 
point of view, matters whick before lay confuſedly ſcattered, 
in ſo many formidable huge compilations ; firſt gave the au- 
thor an idea that a work of this kind, though far from pre- 
8 to think its being a perfect or compleat one, yet might 
be in ſome degree, an aſſiſtance to thoſe in purſuit oſ that la- 
borious ſtudy the ſcience of ſpecial pleading. 


Perhaps a more conciſe method might be wiſhed for, in the 
purſuing of a cauſe in the different courts of judicature, not- 
b 2 withſtanding 
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withſtanding the many * ſtatutes formed to countenance and 
aid the ſubſtance when good, and obviate all immaterial objec- 
tions to matter of uneflential forms alone ; as well as the 
diſcountenance ſhewn by the learned judges of the preſent age 
whenever viſibly tending to delay the executive power of the 
law, and ſtay the hand of juſtice; yet as we frequently have 
known from fatal experience, that by the removal of one in- 
convenience ten have often found means to creep in; fo from 
this obſervation, with ſome propriety, we may be allowed to 
ſay, that in all probability, whatever inconvenience we may 
now ſuffer from forms too tedious, we ſhould feel a confidera- 
bly greater addition by alopting a more ſummary method, and 
greater celerity in the mode of proceedings; and therefore we 
may juſtly confider ourſelves as happy without innovations, and 
ſafe by reitriftion. 


The author has been particularly careful to give the ſeveral 
law maxims as the ſubject matter occaſionally occurs, as well 
as the definition of each particular word; for according to the 
words of Forte cue, ch. 8. Principles, cauſes, and elements be- 
ing unknown, the ſcience whereof they are, is altogether un- 

Aon. 


And alſo hope he has been equally exact to give the parti- 
cular mode of expreſſions uſed in legal proceedings, the pro- 
per wording of which is moſt eſſentially neceſſary. 


But as now by the modern practice all writs and pleadings 
are in Engii/h, they arc not liable to ſo many miſtakes for 
falſe grammar (which rendered writs formerly abateable) as 


As to practice the following ſtatutes of jeofails, jndicial proceedings, and 
amendments of the law, will ſk:w how much they have endeavourcd to lop off 
the old nicetics in form, to prevent any laborious enquiries on that heavy ſubject. 

8 H. 6. c. 12. 15. 32 H. 8. c. 35. [made perpetual by the 2 & 3 of Ed. 
6. 4. 32.] 37 H. 8. 6. 8. 2 & 3of Ed. 6. . 32. 8 Elis. . 14. 27 Eliz. 
e. J. 2 Fam. c, 13. 16 & 17 Car. 2. c. 8. 4 Ann. c. 16. 9 An. 6. 20. 
5 Geo. c. 13. | | 

By the 36 of Ed. 3. . 15. it is ordained, that a count which is the ſame 
with a declaration, ſhall be good, if it hath matter of ſubſtance, though the 
terms are not perfectly apt and proper, and even inquiſitions of coroners for 
murder, which being in the nature of indiaments ought particularly and cer- 
tainly to ſet forth the circumſtances of the fact; and in the concluſion add, 
that the party in ſuch a manner murdered himſelf; 1 Haul. P. C. 69. yet 
even in theſe caſes where the premiſſes are inſuſſicient, and a want of the proper 
concluſion. if it be full in fubſtance, the coroner may he ſerved with a rule to 
amend a deſect in form ouly. 1 Sid. 225. 229. 3 Mod. 101. 1 Keb. 907. 


when 
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when in the Latin tongue, the former not having the flexions 
of the nouns in their caſes, or of the verbs in their tenſes, 
conſequently not ſubject to ſo many variations as the latter. 


In a work of this kind it would be almoſt impoflible even 
for the pen of the elegant and judicious Blackflone to diſrobe 
and ayrecably new modal the rude and now almoſt obſolete 
Norman dialect, allowing the ſubject itſelf admitted of ſuch an 


improvement. 


Another diſagreeable circumſtance unavoidably attending 
the ſtudent's peruſal of a compilation of this nature, is, the 


many unconnected deſultory periods which conſtantly occur, 


and tend ſo much to the embarraſſing of the memory, from 
there being ſcarce any connexion between each ſentence, all 
which matters muſt naturally concur to make a perulal of 
theſe ſheets extreamly dull and laborious. 


This the author (as far as in his power) has endeavoured to 
amend by forming (where poſſible) ſome little connection be- 
eween each ſentence. 


If he has unfortunately extended this beyond the proper 
bounds, he hopes the intent may be in ſome meaſure an ex- 


cuſe. 


In acquiring a knowledge of this kind, the mind muſt be 
entirely diveſted of expectations of the leaſt plcatfng amuſe- 
ment, or any hopes to meet in the purſuit what Harare ſtyles 
Utile & Dulci, but muſt reſt perfectly ſatisfied from being 
able to difcern with accuracy between each web-drawn, nice 
diſtinction, and to poſſeſs a retentive memory. 


The unavoidable neceſſity of mentioning ſome things twice, 
(which naturally fall out and occur in a work of this kind, 
though under different titles.) we hope for the learned reader's 
indulgence, as giving a preference to this repetition, rather 
than by a reference back; the indiſpenſableneſs of which has 
been already found by a judicious careful * compiler, and 
which rule he has invariably purtued. 


See Bura's Intro. to his ZCecigſaſtical Hiſt, 
The 
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The author has moſt carefully obſerved to paſs unnoticed, 
what is now conſidered as not being law ; except when viſibly 
lending (by mentioning that which is obſolete) to elucidate the 
now modern received law; and has ever held cach uſcleſs paſ- 


ſage found in ancient autors as /nfelix lalium, & Steriles ave- 


We ſhall now conclude with this obſervation, that, as to 
the excellence of the work known by the name of Dactrina 
Placitandi,. on whoſe baſis the ſuperſtructure of this is raiſed, 
we have the approved recommendatory opinion of the late 
learned Lord Ch. Juſt. Willes, who ſcrupled not in open court 
to declare in the caſe of White v. Willis, C. B. Eaſter term, 
32 ©0. 2. $7549, © © that there is more law and learning in 
Doerina Placitandi than in any book he knew; that it contain- 


ed the ſubſtance of all the pleadings in the year * 
Coke's Reports.” 


* 
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TITLE ABATEMENT. 


EFORE we enter into a particular diſcuſſion of the 
leveral different times when, and for what cauſe matters may 
be pleaded in abatement (that moft extenſive title of the law) 
it may not be unnecefiary to make ſome few general obſerva- 
tions, for the better underſtanding ot this important branch. 

Abatement of the writ fignifies a proſtration or overthrow 
of the writ by ſome error or exception, and is derived from 
the French word Albatre, which ſignifics deſ{ruere, or preſter- 
nere. Co. Lit. 134. b. Britton. c. 48. Shep. Abr. 1. 

A plea in abatement in our law is tantamount, as the ex- 
ceptio dilatoria of the civilians, or, to ſpeak with ftill greater 
per{picuity, rather an effect of it. Britton, c. 51. 

For the exception irfelf alledged and made good, produces 
the abatement. 

And this exception may ariſe either from the inſufficiency 
of the matter, or the incertainty of the allegation, by Mi Zh 
naming, the plaintiff, defendant, or place; alſo to the variance 
between the writ, count, or ſpecialty, Sc. 

To the incertainty of the writ, plaint, or count, to the 
death of either of the parties before judgment had, and for 
many other cauſes. 

Upon all which defaults the defendant may pray, that the 
writ, plaint, or count, may abate ; or in other leis technical 
terms, the plaintiff's ſuit againſt him may ceaſe for that 


6; 
tine”. 
And in our law, the word zcbatement is allo when in two 


ſenſes. 

In one ſenſe it applies to lands or tenements, and in another 
to the writ. 

In regard to the former ſignification, viz. abatement into 
Lind, that is, when a man dies ſeiſed of an eſtate, and another 
who hath not any right enters before the heir. Co. Lit. 277. 
a. Old. N. F. 45. — 1 28 2 £6. 8. 0. 17. 
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This entry is called an abatemer.', and he an abat;r. But it 
the heir enters immediately after the death of the anceſtor, 
and then another enters upon him, this is ſtiled a diſſeiſin; 
and he that fo enters is denominated a difeifor. 

As to the tithe abatement into land, being now almoſt totally 
obſolete, we confider faying any thing farther on this ſubject 
as unneceſſary, and therefore refer the curious reſearches of 
the learned reader to Abe's tables to the year books, tit. Aba- 
tour & Abatement in terres. 

The word Abatement in the common general acceptation, 
ſignifies a plea put in by the defendant, ſhewing cauſe to the 
court why he ſhould not be impleaded ; or at leaſt not in that 
manner and form he then is impleaded. 1 J. Bac. Abr. 1. 

On abatement of ſuits, all writs and proceſs muſt begin d 
novo; and one great reaſon for the abatement of writs is, that 
the party protecuted may not be twice charged {or the fame 
debt, or other cauſe; as where the plaintiff hath another 
action depending for the fame matter, Sc. 3 Lev. 304. The 
nature of a plca in abatement is, in order to intitle the plaintiff 
to a better writ. 2 Ad. 65. 10 Mod. 208. Telu. 112. 2 
Ld. Raym. 1178, 1541. And the meaning of this poſition 
is, that where a man pleads in abatement, be fall cxplain the 
matter he pleads, in fo particular a manner, that the plaintift 
may be inſtructed by that plea, what fort of a writ to fue out, 
fo as to avoid the ſubjecting himſelf to be overturned by a 
ſecond pica in abatement ; for the law conſiders multiplicity 
of actions, as Tee imiquae O' oinni jurt repugnantia; that is, 
acts unjuſt and repugnant to juſtice ; and alto diſcountenances 
to the utmoſt all circuity of action. Saun. 150. Therefore 
whenever it appears on the records (which arc juſtly defined 
wveſtiona vetiftutls & veriatts, 2 Roll. Rep. 296.) That the 
plaintiff has fned out two qurits, againſt the tame defendant 
for the fame thing, the /econd writ thall abate (as will be more 
fully ſhewn in the following chapter); for if it were allowed, 
that a man ſhovld be twice Parrcſtcd, or twice attached by his 
goods, and all for the fame caulſc, by the ſame doctrine he 
might ſuffer ad inſinitum; and it is particularly neceſſary to 
examine the writ with the greateſt attention, and to obierve if 
it hath any apparent fault in it, either in words, form, or 
matter, and afterwards to conſider the truth or falſity of the 
matter contained in the writ. But no objections can be made 
to the writ before oyer had of the writ, by demanding an oyer 
thereof, as Brac. ſays fol. 413. Conſirmata fic juriſuiftione 
gudicts, confeqmenter audia?” breve per quod expediri & * 2 debe 
res aftianis, quo audito, perpender” poterit tenens, an cx i brevi et 
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competer poterit exceptio ; quia multe ſunt exceptiones, que com- 
petunt tenenti contra breve, &c. But after oyer the defendant 
may plead in abatement, that the writ is inſufficient; if any de- 
fect appears in the ſubſtance, words, or form, vide Theolal's Di- 
geſt of Writs, J. 10. c 2. So very careful hath the law been in 
obliging men to adhere cloſely to the forms it preſcribes, for 
abundans cautela non nocet, 11 Co. 6. that in the writ, which is 
the baſis of the whole proceeding, the greateſt certainty, and the 
moſt minute exactneſs is required, in order to prevent any per- 
ſon's being arreſted or attached by his goods, unleſs there ap- 
pears ſufficient grounds to warrant ſuch proceedings; for which 
reaſon, if the writ materially varies from that in the Regiſter, 
or be defective in point of ſubſtance, the party may take advan= 
rage of it. 9 H. 7. 10. 10 Ed. 3. 1. pl. 2. 2 In/l. 662. Heb. 

I, 51, 52, 84. Cartb. 172. Cro. Fac. 576, 7. But, though 
the writ ſhould vary from the Regiſter, yet it it be warranted 
by the modern precedents, this ſhall not abate it. Bac. Abr. 
4 vol. 43. Hab. 84. This obſervation, however, mult be here 
made, that for defects in the writ itſelf, the court may, ex H- 
to, abate it. Bac. Abr. 4 vol. 43. And the writ ſhall abate, 
if a material word or claule be added, Sc. but otherwiſe if its 
only ſurpluſage. Paſ. 44. E. 3. 14. pl. 29. And it has been 
determined, that a plea may be good in abatement, though it 
contain matter that goes in bar. The court relied upon the cate 
in 10 . 7. fol. 11. which they ſaid was a caſe in point; and 
Salttell and Steltun's caſe, 2 Ro!Ps Reports; and judgment was gi- 
ven accordingly. And it is a general maxim, that the defen- 
dant muſt never ict aſide the writ of the plantiff, without ſhew- 
ing him a better. Vide 10 Mad. 208. So that thould the te- 
nant or defendant plead 07 fenure to parcel, when avs manors 
are demanded, he ought to ſpecity the parcel. 7 heatal's D. 4 
t5.c. 1. 5 Ed. 3. 144. And by the ſame rule, it he pleaded 
rhat there are three vills in S. he ought to ſhew in 40/4: of the 
wills the land lies. Thompſon v. Collier. Mich. 5 Fac. . X. 
Yelv. 112. Laſtly, it he plcad, that he never reſided in the vill 
named in the addition, he ought to ſay, of what vill he was. 
Com. Di. 1 vol. 70. 

In this place one general rule is to be obſerved, that where - 
Ever the death of any party happens, pending the writ, and 
the plea notwithſtanding remains in the fame condition, as if 
ſuch party were actually living; in this cafe, the death ot a party 
makes no altcration. Hac. Abr. 1. v. 7. For where the death 
of the parties occaſions no variation of proceedings, it would 
be frivolous and unre aſonable, that the ſurviving partic ſhould 
make any alteration in the writ; fer if ſuch writ and proceſs 
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were changed, it would be no more than to ſet rights in the / 
condition they were in at the deccafe of the parties; and there- 
tore abſurd, that what made no alteration, yet ſhould operatc 
fo far as to conſtitute a change in the writ and proceſs. Aud 
on this rule (as Ch. Bar. Gilbert obſerves, which rule is applicd 
in caſes at common law) all the diverfitics turn. Bac. A. 4 k 
vol. 40. refers to the 3 Hod. 249. 2 Jen. 196. By the 3 & 

of M. 3. c. 11. f. 7. it there are two or more defcndants; wh. 
one or more die; if the cauſe of action ſuriives aguinſt the 
ſurviving defendant or de fendants, the writ or achion thall not 
be thereby abated. But take notice, the death is to be luggett- 
ed upon the record; and by the above-mentioned fratute 8 & 

9 V. z. it there be two or more plaintitis; and one or more of 
them die; if the cauſe of action turvive to the (irviving plain- 
tiff or plaintids; the writ or action ſhall not bc thereby abated. 
But in this caſe alſo, the death is to be luggeſted upon the 
record. 

It ie true, a difference Sat been held as to real acfent, where 
there are / veral plaintifis, and ummons and ſeverance (as there 
is in molt real actions) that ia theſe the death of one of the 

arties abatcs the writ; but this extends not to perſanal or 
mixed actions, where one intire thing is to be recovered 3 as 
it there be two jointenarts, or c: Sartncrs, and they bring a real 
aFion, and one is frmmazed, ang /cvered, vet the other thall 
proceed tor his meaty; for having a right to a &:/f{:nd moiety, 
there is no reaſon why he ſhould not have a rc medy for the 
recovery of it notwitliſtandi ing the other may be unwilling to 
join with him; but, if the perion eu. red dies, the ⁊urit abutes; 
becauſe he goes for the whole in cate of the death of the ein- 
tenant, or of the cparincr, without iſſu: which would be 
highly improper on that writ z where by the /me and / fe- 
verance, he went only for a moiety; for that would be mating 
the writ have a double effect, wis. in cate of ſummaqus and 
leverance for a mciety, and in caſd of rierſbip ror the whole. 
Bac. Abr. 1 vol. 7. cites 10 Co. 134. 6 C2. 26. Ces. Elia. 
892. Cro. Juc. 117. Co. Lit. 139. . 1 Tones 452. 

The form of the defence in a plea of abatement, is in the 
following manner: And the aforetaid defendant 22 and 
defends the force and injury, when, Sc.“ FE: d:mna, & 
quicquid quod ? defendere debet, ec. Co. Lie. 127 7. &. 

By the ſirſt part of the defence, we perceive the defendant. 
makes himſelf party to the action, viz. by theſe words (defender 
the farce and : any ury, when, &c. ) ailo by the words "I damna} 
he affirms, tha: the plaintiff is able to ſuc and recover da- 
mages; and by the third an laſt part (ot ονννννẽiçõ,e- gd role defen- 
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dere drbct\ he ettabliſhes the juriſdiction of the court. Co. Lit. 
127. b. and until fuch time the defendant has made himfelk 
party oy firit Le of the defence, to wit, (d. fend the force 
e, Ec.) he cannot plead to the ditability of the plain- 
tu, or any other plea. Cc Dig. 1 vol. 75. cites Co. Lit. 
127. 6. 

And therefore after the ſicſt part of the defence he may 
Pl-ad to the fur dicton of the conrt, or any other plea in 
abateme 1. 

For he words {defnd; the farce and injury when, &c.) is not 

: 5 1 ä : | 
a full detencc. Crmpn's Dig. 1 vol. 75. Cites &. Cont. Stiles 
273. R. Cit. Lul to. 7. But R. Acc. Hard. 365. & Send. 
by many autkoritic*, It. 7. and the words (“ comes aud de- 
1 2 
fe nds the Free wid int; without any more, is the more 


cligible method. J at. g. But after a full or general defence, 


tiie deiendant cannot plead to the juriſdiction of the court, 7 
I, 3. nor to the ditability of the 3 as outlawry, T's. 
Cc. [ it. 127. . 73. Di. . 14. . / 4. Ent. 7 

It may be farther obſerved, that if the plainti® demurs to 
a plea in abatement, and the plea is held bad, the judgment 
in ſuch caſes is a re porndoat ter, viz. that the defendant thall 
aniwer ov.r by ple -ading another plca; but it the plaintiff takes 
ine on the plea, and it is found in favour of him, judgment 
13 perempbtory againlt the defendant, as he thought proper to 
ruſt the merits of his cauſe on ſuch plea ;z and it the defen- 
Cant hath judgment in a plea in abatement, it is, that the 
wr.t Or declarotiau be quathed. 

he grentet number of plcas in abatement are with halt 
detence, that is, th: defendant comes into court, and ſhews the 
matter of ra, ung the following words, © the defendant 
« 01Ncs and defends the wrong and injury, Wc.” without 
bay wa, cc <7, &c. Which, We. implics, and where the court 

e, &c. the words, when, Kc. grant a a ſubmiſſion to 

as court, and alſo an admiſſion, tliut it is poſſeſſed of a juriſ- 
1 Gon and right to determine the point in queſtion, on the 
tn ang exhibited by the plaintiff, and in the mode which 
ie hath thought proper to make choice of. Nete, If a 
Tenn is ar reſt ted by a Wrong name, and intends to pleat 
FL abatement, £::! arcue thould be put in thus: 4 W. 8. ger. 
arroſted by the name “ of W. 8. clerk. 2 Barnes 70. 

If « Cefondant picad in abatement, matter appearing in the 
writ, ny hall begin his plea with theſe words:“ and pray: 


joe ent of the Ort ? 1nd ihall alſo conclude in Ng lame man- 


lc. P.; No *: 4,» Ii. 30. Tat. 33; Dal. 

And ir the action be by original, the plea in 8 be- 
gius and concludes by, prey 57 7+ tient of the writ.” 5 Mod. 
4.32. But 
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But if he plead to the writ as well as to the declaration, tac 
words of the plea are, prays judgment of the writ and declara- 
tion.” 5c Mod. 132, 144. 

And if the action be by bill, the plea begins and concludes 
by , ** prays judgment of the bill.” 5 Med. 144, 132. 

And ſhall not fay, ** prays judgment of the bill Po declara- 
tion,” for they are the ſame. 5 Mod. 144. 

If a plea in abatement concludes, © þ reſponderi debet, it 
will be ill. 5 Med. 146. 

And a plea in abatement, which concludes badly, cannot be 
good. 1 Salk. 297, 8. 

If he pleads to the juriſdiction, he ſhall conclude, judicium 
h curia vult cagnaſcere. Lut. 178. 

And if to the perſon, * udgment whether he ſhall be an/wer- 
cd.“ Lut. 178. 

Therefore if the defendant plead, recuſant convict, which is 
in nature of an excommunication, and conclude, “ judgment 
of the bill,” it is bad; for the concluſion ought to be, udg- 
ment whether he ſball be anſwered.” Lut. 178. 

As to the death of the plaintiff, or of any one of the defen- 
dants, befere the writ purcha/ed, that it amounts to an abate- 

ment of the writ, as it was — faije, we have the judicious 
authority of Compns, 1 vol. 15. (E. 17.) And it is a general 
rule, that a man ſhall never aſſign that for error which he might 
have pleaded in abatement. Carth. 124. Bac. Abr. 4 vol. 44. 
And for this reaſon, ſhould a fem= covert bring an action in 
her own name per at!ornatum, and the defendant pleads in bar 
to the action, he ſhall never afterwards aflign the coverture for 
error. Carth. 124. In like manner, though it be a good plea 
t for the defendant to fay, that a ſtranger is tenant in common 
| ( with the plaintiff; yet it he does not plead it in abatement, he 
vl {hall be deprived of the advantage of it in arreſt of judgment. 
| Cro. Eliz. 554. Skin. 12. pl. 12. Salk. 4. pl. 10. 

. Ui However, as pleas in abatement enter 3 into the merits of 
Td 1 the cauſe, but are merely dilatory, the law has properly limited 
| | them within reſtrictive bounds ; and therefore by the ſtatute 4 
by & of Ann. c. 16. F. 11. for amendment of the law, no di- 

d | | latory plea is to be received in any court of record, unleſs on 

| 

| 


oath, and probable cauſe ſhewn to the court. 
Secondly, No plea in abatement ſhall be received after 2 
F f reſpondeas euſter, for they would then be pleaded in inſinitum. 
{| * Hetl. 126. 2 Sand. 40, 41. 
11 Thirdly, That they are to be pleaded before imparlan:e. 
Yelv. 112. 1 Lut. 46. Vide tit. [mpar. 
Fourthly, That when iſſue is joined on them, if it be found 
againſt the defendant, it ſhall be peremptory. 2 Show, Rep 42. 
6 Md. * F:fthly, 


— 
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Fifthly, That nothing ſhall be picaded in abatement of a 
ſci. fac. upon a judgment that was plcadable in the original 
action; for it would be unreaſonable he ſhould diſable the 
plaintiff from having execution, fince he admitted hira able to 
have his judgment. 1 Salk. 2. l. 5. 

Sixthly, That though a plea in bar, being certain to a com- 
mon intent, is good, yet cvery dilatory plca, or in abatement 
muſt be good to every intent, Cre. Fac. 92. 10 41:4. 208. 
Co. Lit. 303. a. Pl. Com. 33. B. 

Seventhly, That the defendant ſhall not plead in abatement 
two outlawrics, or two excommunications, Guplicity being a 
fault in abatement, as well as in bar. Fl. 250. Carth. 8, 9. 

Eighthly, That a plca in abatement muſt be put in within 
four days after the return of the writ z becaute the perſon 
coming in by the proceſs of the court, ought not to have time 
to delay the plaintiif. Zutev. 1181. Heb. 19. 

Ninth/y, That in pleas in abatement, which rclate to the 
perſon, there is generally a neceflity of laying a Venue, all ſuch 
pleas being to be tried where the action is laid. Carth. 3. 63. 
Salk. 4. pl. 9. 6. pl. 14. 2 Lord Raym. 869. 7 Bla. 97. 4 
vol. Bac. Ab. 51. 

Plcas in abatement muſt be within four full days in term 
for, if a declaration be given four days before the end of a 
term, the defendant cannot plead in abatement the next term; 
nor will a plea in abatement be allowed ordinarily, after a gene- 
ral tmparlance. 11 Med. Rep. 2. Pl. 9. refers to In/lit. Legal. 
P. 518, 519. Sail. 367. 

And per Curia, in the cafe of FVezey v. Smith 13 L. 3. B. R. 
though a declaration be delivered as of a term before, yet, if 
the rules for pleading are not out, one may plead in abatement 
the fublequent term. 12 Hod. 504, 522. 

And if a declaration be delivered within term, the defendant 
may plcad in abatement at any time within the fame term. 
lod. Ca. 175. which is 6 12d. per Cur. but quære. 

50 it it be delivered to any one in cuſtody. Sal. 5 15. 

If it be delivered Mer term, or within four days before the 
end of the term he may plead in abatement, or to the juriſdiclian, 
within the i four days of the ſubſequent term. 1 <ul. 367. 
pl. 1. Note, a pet roll muſt be uſed, and not a ſpecial! impar- 
lance. Ibid. 

But, if it be delivered more than four days before the end 
of the term, he ſhall nat have any time for pleading in abate- 
ment after the begining of the next term. Mad. Ca. 175. 1 vol 
Com. Dig. 76. 6 Mod. 175. 

And it has been ſettled in the caſe of Lang v. Miller, B. R. 
Trin. Term 16 & 17 of Ges. 2. 1743, that where the declara- 

tio 
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tion was delivered within the term, and a rule to plead was 
given the 7th of May, which expired the 11th, and no plea 
being put in, the — applying for time, but no order 
made by the judge, after the time for pleading was out, and 
before the plaintiff's ſigning judgment, the defendant pleaded 
in abatement, and the queſtion which aroſe was, whether this 
plea being after the expiration of the time for pleading, and a 
dilatory plca, ſhould hinder the plaintiff from ſigning judg- 
ment. 

And per Curiam: It was held, that the plaintiff ſhall have his 
judgment, for pl-as in abatement muſt be pleaded in four days; 
provided the declaration be delivered before the laſt four days 
in term; but if in thoie laſt four days of term, the defendant 
muſt pl-ad after a ſpecial imparlance within the firſt four days 
of the next term, and ſuch is the practice of the court; and 
although fair plcas to the action are received after the ruies to 
plead are out, and before judgment at any time ; yet dilatory 
pleas are conſtantly excluded, and no court ever favoured 
them. ion Rev. part 1. 23. who refers you to the rule of 
court made Trin. 1727. Styl. Reg. 296. 1 Lil. Prac. Reg. 2. 
caſes in K. Williants time, 524. 2 Stra. 1192. 


A SYSTEM 
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SECT. L. The ſeveral kinds aud guta. itics of pions in c,jꝭw :. 


N this chapter we ſhall conſider matters pleaded in abate- 

ment ot the writ under the {ublequent digcrent branche: : 
what thall abate the writ de fache, and what matters render it 
only abateable, what will amount to au avJatement Of the writ 
in tato, and what extend but to à partial one only. What 
things ace relative to the perſon, and to the writ jefelf, What 
pleas in abatement are even mattcrs of record, and others of 
matters of fact. And in what cates that which is ſufficient 
matter to plead in abatement, yet by reaſon of the defen- 
dant's diſabili:y to take advantage of it, may not be pleaded. 

The Proper Or der of pleading in abatement is : 

Zia, 'Yo the jurifdiction of the court. Co. I It. 303. a. 

Secondly, To the ability of the perſon implcadiug. 8 Lit. 
303. a. 

Thirdly, To thie ability of the perſon to be implead- d. "Oh 
Lit. 303. a. 

And here it is to be obſerved, that after the appearance ot 
the parties, and admittance of the juriſdiction, and the ability 
of all the parties, rhe plaintiff or demandant; yet the defen- 
dant in due order of pleading, may demand oyer of the writ, 
and plead to the count, v3. that there is 2 variance berween 
the count and the wrir, or other record or tpecialty inentianed 
mw it. - Co Li 393- a» Te. Dig. id cap. 3. eckt. 5. 

And it is faid, that after plea to thz count, che defendant 
may plead to the writ. (.. . 303+ * 

i 5 N Ai: 


. 
* 


2 ABATEMENT. 


And firſt, if you plead matter that appears upon view. 3 
£4. 3. 30. 

And matter appearing upon view of the writ ought to be 
pleaded in the order in which it lies; as firſt to the place, then 
that the words contrary to the peace, are tranſpoſed, Sc. 30 Ed. 

- 20. 
: After pleas appearing upon view of the writ, he ſhall plead 
in abatement of the writ, matter dehors that abates it. 3 Ed. 
30. 
| Tach, Ile ſhall plead to the action. Co. Lit. 303. a. 

As to an explanation of ſuch order in pleading, we have 

already more particularly taken notice of in the introduction. 


SECT. II. hat fall conflitute a ſufficient plea in abatement of 
the hure, * and render it ts be abated de facto, and that which 
1s but avatenble, & e converio. 


N frnedenÞ+ againſt divers perſons, ſome plead nor-tenure, 

and others take the entire t-nancy on themſelves, the writ 
muſt not abate; and thoſe who plead non-tenure ſhall not have 
zudgment. 22 d. 4. 4. 4 Ed. 4. 33. a. v St. 25 Ed. 3. 13. 

So in a prope grind reddat | againſt two, if one pleads nan- 
tenure, and the other takes the whole tenancy on himſelf, the 
writ ihall not abate in the whole, but ſtand good againſt him 
who hath accepted the tenancy, becauſe he is a proper defen- 
cant to the action, and the non-tenure of the one, docs in no 
way prejudice the other detendant. Bac. 4br. tit. Abatement. 


The word writ in Latin breve ate dicitur, quia rem de quo agitur, & intcn- 
Yorem fetentis puuris verbis br eviter cnarrat, 2 loft. 39. | 

+ Formedon is a writ that lies where tenant in tail infeoffs a ſtranger, or is 
die iſed and dies, in this caſc his heir ſhall have a writ of formedon to recover 
tlc land. This writ lay not at common law, but was given by Wem. 2. cap. 
Audit is a real action for the iſſue in tail aſter the death of the anceſtor 
% nicrtioned above) or for him in remainder or reverſion after the eſtate-tail 
is determined, and is called for medon, quaje ferma donation;:, becauſe the writ 
comprehends the form of the gift. Co. Lit. 326. 6. 327. Bedb 139. The 
proceedings in this action, as in all other real actions, being dilatory and ex- 
renſve, it is now ſeldom brought. But for more concerning this ancient writ, 
tee Fitz. N. B. fol. 217. Reg. Orig. foi. 238, 242, 243- Alſo the new book 
of Entries, verbs formedn, 

} This is a writ of great diverſity both in its form and uſe, for which ſee the 
lau books, tit. Tnoreſſus Entry. This form is extended as well to a writ of 
right as to other writs of cntry or poſieſſion. Od N. Brew fol. 13. And it 
i lometimes called 4 writ cf right cloſe, when it iſſues out of the court of Chan- 
4 A cle , ſometimes a ut Hriglbt patent, as when it 1ſucs out of the Chancery 
ateut, thut is, open to any lord s court, for any of his renants deforced againſt 
the deforcer, and muſt be determined there; of which read more at large in 


Fg. N. J. c. 1. Allo fee 16 Fin. 4. $c4—5 29, 
But 


*. 
8 —— 


But miſuamer in ſcire fucias || ſhall abate the writ. 9 Ed. 4, 
JS: 3 

In a writ of meſre d the plaintiff ſuppoſes, that the meſu- 
held of 7. S. whereas he holds of J. S. in right of his wife ; 
by all the juſtices, the tenant may plead this matter in abate- 
ment of the writ. Raft. 616. 49, Wc. 22 E. 4. 25. a. 

In a writ of debt brought againſt F. rector of DD. the de- 
fendant (avs, that at the time ot purchaſing the writ, he was 
dwellinꝰ and abiding at B. in another county; /ed non alloca- 
tur; för it, hall be intended, that a rector is always reſident 
upon his benslice, quad nota. 10 H. 6. 8. "this caſe is re- 
cited in Magdulen's Cælleg Caſe. Co. 11. Rep. fol. 70. b. 

And whatever proves the writ falſe at the time of ſuing it 
out, ſhall entirely abatc the writ ; but this falſification mrit be 
in a material point. Bac. br. tit. Abatement. 

And the general rule is, that when a writ is only abatcabie, 
ir muſt be pleaded ; for if it cannot be pleaded, the writ does not 
abate; as if treſpaſs be by one jointenant alon-, the writ docs 
not abate without plea, though it be found by the inqueſt. @ 
Vol. Comyn's D. fol. 8 3. cites 272. 466. Cre. Elis. 554. 

In the fame manner, if debt be againſt an executor upon A 
ſimple contract, the writ does not abate, unleſs it be pleaded. 
Bid. fol. 8 3. contra Cro. Eliz. 121. agrees, Vaughan 24, 05. 

And a matter may be pleaded in abatement, though i: be 
matter in bar. 1 Mod. 214. 

And where the writ is only abateable, it muſt be abated by 
pleading in time; for matters in and before the writ cannot 
be taken advantage of in error. : S. 2. 1 Show. 169. 1 
Rol. Abr. 783. | 

Alſo, a man ſhall not aſſign that for error which he might 
have pleaded in abatement. Cart. 124. | 

And upon that principle it is, that it a feme covert brings 
an action in her own. name, per attarnatum, and the defendant 
pleads in bar to the action, he fhall never afterwards align the 
coverture for error. Hid. 
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Scire fits is a writ judicial, moſt commonly made uſe of to alla man 
in order to ſh2w cauſe to the court whence it iNoes, why execution of a 11:2gment 
paſſed flou!d not be made out. This writ is not granted, until 2 year and 4 
day be clapſerl after a judgment given. i Nut. Are, fol. TG. Other motcers 
concerning this writ, you may lind in the table of the Regilter judicial and cri- 
ginal. Sce alſo NH, Entries, Cornel Tater b. 

$ This is a writ that lies where there is ed. ehe and teran:. The teres: 
holdeth of the n by the ſame ſervices, whereby the n ν,iimſelſ h Ideth e 
the lord; and the tenant of the men is dittrain d by the tuperior lord, for that 
his ſervice or rent which is due to the e. Fitz. Nat. Brew, fol. 155. 13 
Ea. 1. cap. 9, 
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Death or coverture, at the time of the writ purchaſed, will 
abate tie writ de fas, but coverture fince renders it only 
»bateable. 32 H. 6. 11. Co. Ent. 173. N. Ent. 108. 161. 
126. 107. 37 H. 6. 26. 

And the general rule here to be obicrvel is, that where the 
writ is de facts 4 nullity and dettroyed, fo that judgment here- 
on would be erroneous, in that cate the writ is de if abated 
as It an action be brought againit a eme covert as ſole, this 
renders another man's property liable, w.ihout giving him an 
opportunity of dc fending himielt, which would bc contrary 
to common juſtice; and "therefore the writ is de fads abated. 
2 Hf. 6, 4. 42 Vol. Fc. abr. 44 

Bur though the writ is for this abateable, yet it muſt be a- 
dated by oleading 1 Inn time, or the writ ſtands good; and there- 
fore coverture acter the weir purchaſed muſt be pleaded po/r 
lt, continuationer:; for the huſband takes her attached wich 
the action, and therefore muſt plcad in time, or the judgment 
will de upon him. 

For the wite cannot by her own action, deſtroy another 
man's action, nor the huiband unleis he comes in time, for the 
action was well commenced, 

Ir a writ be brought to the damage of 40/7. and the plain- 
tit declares ad (one 2200, and the verdict ; gives JC this is no 
error after the verdict; for the writ is not abated de facto, but 
only abatcable by plea. Palm. 270. 

Upon 4 6:41 8 {mperdi; being brought and the pla 
out his pica to the advowlon as an appenuon? *, and tir 
dant ſays one moiety was in gr Þ, it is doubt ful te hs 
plea goes to the writ cr to the action. 32 H. 6. 10, 11, 12. 

When the writ bears date before the action accrued, Ulis 
bates it de fut, for default in the original writ. Sce Raf. 
f.nt. 459. Cs. Ent. 624. Anderſ. 1, 241, 2. 96. 

And where it appears by the plaintiff's ſhewing, that be 
has not an action for the whole, or for part, the writ t will abate 


0” 


* An advowſon is ſaid to be oppendant, where by a grant of the mano» only, 
withaut the addition of ary other words, tte advowiun will pats, and be con- 
veyad together with the manor, as incident and eppendant thereto. Co. Lit, 
3-7, 121. 

+ But where by legal conveyance the property of the advowſon is once ſe- 
raruted from the property of the manor, it is then called au advorwton in grebe, 
or at large, and never can be ap peutant any more, but is for the future annexed 
ts the perlon of its owuer, and not to his manor or lands, Co. Lit. 129, 


de fatto, 


* 


r 5 


di ſacte, as in a gueare in. edit |; where it appears by the plaiu- 
titk's thewing, that the church is full by his own preſcatatlou, 
there the wric abates de fas. 


SECT. III. What pleas abate the zurit in toto, aud to C 74 
par? only. 


22 the general rule is, that whatever proves the writ 
falſe at the time of ſuing it out, ſhall abate the writ en- 
tixcly. 22 Ed. 4.4. 4 Ed. 4. 4- St. 7 H. 7. _ Ltr. 66. 
232. 440. 111. 363. 275. 281. 230 769. Co. Eutr. 219. 312. 
425. 224. | 

At common law nen tenure of parcel of the lang abuted 
the writ i ſote, for this falfificd the writ, which alledged the 
2 ant to be tenant of the whole, but it was conſdered a5 

ery hard, that a writ which was good in part, thould b. totally 
. ed by this plea, and therefore the 25th of Ev. 2. cap. 
16. enacts that the writ ſhall only abate tor taat part or whic!, 
non-tenure is alledged. 33 H. 6. 7. Horch. 

But when by a plea in 1 ment the ee H is d defoated. 
the 0 writ {hall tate: as it the writ be abated for deft 
of arm of the regijic er. Per Herle. 8 (. 1359. h, 1 
raſe. Theo/. Dig. I. 16. c. 10. 5 2. cites 6 Hd. 2. 278. 1 fy 
C. m. Dig. 84. 

50 in an action upon the case, upon ſe u, pronmilce , where 
it appears, that one Of the promijes was before any care of 
nation. Semo. Lit. 1 592. in thu cuſe of Helaſyfe . nd Hg 

rtowcver in Lord Ray. 282, rhe fame cale, it is Ci, tk: 
court was of opinion, that in re a, 2 writ may abate in 
fart ; but in per/onal ations a writ comm? abote in pan: heres 
tore admitting what was alledged, the writ mnt ahitg for the 
«hoe; or, ns? at al! 

It a writ be brought for two things, and it appears by the 
ſhewins of the plainti{F that he had no cauſe for ous, th 
whole writ ſhall! abatc ; for it is laid, that the writ, which is tus 


— 


— 


$ The writ of Ouoye imp: dit lies for him that bath pur. h fed a manor v: 1 
3n advowtlon belonging . ret, 7 again! him who diſturus him in :! ri. hr 
ef his advow ion, by prefenting a clerh „ben the church i- void; ar 10 de d: lc 7 
from the writ called à darr:cac prom: nents ein ultize fro n!. ws tn 
te: where a man. or his anceftors formerly preſonted ; and this he liv ho 
is the purchatcr himſelt. For mere concerning this writ, fer t Eee,“ 
te legal Terms, Old natura Rrev. f., l. 27. Brac lib. 4. tric. g. Cp. 


Britton cap. 92. ard F. N. B. „ 22. and Reg. er fol. 32. Ind nere. 


-* 


ſerve, that where a man mar have an ailize of . we erg: een! he may „v 
2a qiar - I but Nor Some: arywite See 22 — wh 4 : 4 274. TA 2. Can, GC, 7 45 
Nie. tit. S, 5 . ee en 


„ In J.! 


. - * 
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6 ABATEMENT. 


foundation of the action, ought to comprehend truth; and 
if it be apparent, that truth is wanting in the writ, the writ 
ſhall abate. 11 Co. 5. 5. 1 Rell. Rep. 34. 77. 36 H. 6. 28. a. 
Hb. 164. 178. 199. Tel. 71. 148. Palin. 324. Cro. Jac. 70. 
104. Cro. Car. 575. Cro. Elis. 325. 1 Brown. 68. 1 Saund. 
285. 

In treſpaſs againſt two defendants, and one pleads, that the 
other was dead die impetrationis brevis, or that there is none 
fuch in rerum natura, the whole writ ſhall abate, for it is the 
plaintiff's fault to uſe the authority of the court to call in a 
man wo was dead; and no lets an abuſe of the proceſs, to 
iflue it againſt a feigned perſon. 18 Ed. 4.1. 2 H. 7. 16. 
4 Ed. 4. 33. a. 11 H. 7.16, 20 H. 6. 30. Raft. Entr. 126. 
611. 1 Fur. 1. 

But it one of the defendants die, nending the writ, this 
{hall not abate the action againſt the other defendant, for this 
is the act of God, Sc. and no fault in the plaintiff” 22 Ed. 
4. 4. Raft. Ent. 365. Co. Litt. 285. 

But this falfincation of the writ muſt be in a material point; 
for in a precipe quad reddat, agaiaſt two, if one pleads non- 
ture, and the other tales the whole tenancy on himſelf, the 

writ thall not abate the whole, but ſtand good againſt him who 
has accepted the tenancy, becauſe he is a proper defendant to 
the action, and the non-tenure of one dots no way prejudice 
the other defendant. 

In when the plaintiſt may have other urits ſeverally, for 
wo things in another manner, the writ ſhall abate for the 
«od; as iu an accu againſt the defendant as receiver, and 
the plintich Rs a: gin hin as recur, and for another 
mater as bal, the writ thall abate for the zohe, for he 
might have /over VE errits * the fame matters, the one as re- 
cel ri. ", the other as vail ff. 4. Leu. 390. 2 Sand. 385. Com- 
minis Dig. 1 vol. G;. ho cites the above authorities. But it 
tall be aided after , Je and verdidt. 4 Leon. 39. in the cafe 
or Scst and ca:. 

So when it appears by the confo/:2u or frewing of the plain- 
rf or dena tint him: V that for port he has no cauſe of ac- 
tion, the r* arrit fall abate ; as in a jormed;n, where it ap- 
ptars by the dJemandant that he has no right to a third part, 
during the life of V. the ze zurit ſhull avate ; being a wiltul 
detc rting, Cr departure wo his writ or demand. I vol. Com- 
myns's 19g. quotes 1/96, 279. 

Fic fame | in: F for a me * of a mar: 2r ; MC it appears 
by the relicution that the blaintick has a right only lo a moiety 
of a miicty his wil abatcs. gar. £0, Correns's Dis. 1 vol. 85. 

Zut 
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And for this reaſon, where exccutors brou ht a fpeci Weit 
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But if there be a formedon for land, and an advowſon, though 
it appears he cannot have the action for the advowſon, yet the 
writ ſtands good for the land. 1 Vol. C. D. cites 11 Co. 45.6. 


9. H. 7. 4. b. 16H. 7.5. a. 1 Roll. Rep. 77. Hob. 133. 


Treſpaſs againſt baron and feme after verdict, and before the 
day in bank the baron dies, quzre if the writ ſhall abate ? and 
here it is agreed, that if the feme dies, it ſhall not abate againit 
the baron. Cro. Car. 50g. But in cafe for flander by the 
wife the writ abates after verdict. Ha. 129. In an action of 
account againſt two, one dies after the firſt judgment, the writ 
ſhall abate only as to him. In a writ of right of an advow- 
fon the defendant plcads, that the plaintiff was ſcifzd of the 
fixth part die enpetrationis brevis, this will abate the writ in gate. 
5. H. 7.7. In an action of debt upon an obligation, the de- 
fendant pleads that fince the writ purchaſed the plaintiff had 
received parcel, and ſhews an acquittance, the writ {hail abate 
in toto. 5 H. 7.41. a. Raſt. Entr. 160. 7. Ed. 4. 13. 15 H. 
7. 10. 2. H. 7. 3. QAteære, it in debt upon a ſimple contracc, 
on the plaintiff's receiving part pending the writ, if i, 
abates the writ. But if the demandant enters into any of the 
lands, pending the writ, it itall abate iz 75%. +4 £0. 4. 22. 
Cro. Eliz. 35. 143. Moor 46. 

And where an executrix ſues for à debt duc as exccutrix, 
and in proprio jure, the writ thall abate. Heer cecutrix v. 
Duilter in error. B. R. Trin. Term. 21 Ges. 2.1747. iſt part 
i ilſen's Rep. 171. 

But if he writ be for two things, and the pliintiT own love 
no action of any kind, for one or them the writ in His cal 


fhall abate, only for that parcel. 1 Sn. 225. 11 Cs. 15. % 


Us. ; 


upon the fat. 4 Ed. 3. i. 7. of the clofe of the ar 3 7 9 


and of a certain ſum of money taken away i wi /-//, 
although ir was certain, and appeared of his own e 
for as much as he might not have an action tor tlas 
broken, the defendant was ruled to antwer to the money; Oe 
IH £43. 4--.38 2. 6.24. 25; Kaf. Exr. 6... Sri nn; 
Latch 167. Pops: 189. Cro. Ez. 377, 334, 317 O 
156. Moor 267. 

We mult here obſerve that the common, az Walls tern 


erudition in matters of this kind is, that wir-re 4 mom rim 4 
an action, ſuppoſe the writ gencral z or Certan me arti; ' 


2 1 


* *?} 
aſh # 4 4 Ty 


and he demands two things; and of his % ny, it ap- 
pears that he may not have an action, or l. ster writ for on: 
of them; there the writ ſhall rot abate lor the ap lu 

11 
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ſhall Fand for that which is good. 1 Sand. 285. Moor 281. 
Cro. Jac. 104. pl. 40. 1 Roll. Rep. 11. Hob. 178, 279. Styles 
75. 2. Kel. 31.b. Plnod. 424. b. 

But when a man brings an action tor two things, and it 
appears that he may not have this writ for one, but may have 
another ir another form; in ſuch caſe the writ ſhall abate in 
the whole; and ſhall not ſtand for that which is good. 

If a debt be brought on an obligation with a condition to 
deliver twenty quarters of barley, it is no plca to ſay that, 
pendente bi/'o, the plaintiff had received fifteen quarters of the 
ſaid twenty. For the delivery of the corn is collateral to the 
bond, and the conditions not being fulbliled, the penalty is 
ful in force. 3 Cro. 252. 3 Cre. 296. 


4 
ives the plain- 


hen the defendant pleads a matter which g 
tiſf a better writ he ſhall abate the other; if treſpaſs was 
orcught by one tenant, the defendant may plead that he was 
tenant in common with a ſtranger, for this falfifies the plain- 
ret's demand, and ſhews that he has no right to the action he 
has commenced. 12 Eig. Drer 29%, 4 £d. 32. b. 

Miſnomer in treſpaſs ſhall not avate the writ, but only againſt 
him who pleads it. 5 Ed. 4. 2 13. 2 H. 7. 16. 33 H. 6. 23. 

Ir chere be two or more plaint fta, a diſability in one o 
them thall ſtop the others proceedings on their writ; for as 
they have made it a joint demand, the defendant, by difabling 
one of them, ſheus the others have no right to proceed, for 
they cannot all recover, and the writ lias ſuppoſed them all to 
have an equal right. Raft. Entr. 107. 27 H. 8. 30. 4. Rafi. 
Eutr. 248. 27. 12. 3. 364. f. 282. 3 Cre. 143. 

The plaintiff declared for arrears of a reat-charge, and 
demanded a leſſer ſum than was due to him, by his own 
ſhewing, bv 7. 10s. the defendant pleaded a bad plea, and 
the plaintiiF had judgment fer his whole demand, but per- 
ceiving his mittake on the entry of the judgment, he releaſes 
the 7/. 1c. and it was conſiderrd as a good releaſe, and not 
a {allification of his writ, but rather an 2Mrmance ; but in the 
argument of the cate it was faid, if the defendant had taken 
advantage of it in due th it would have abatcd the writ. 
l S. 182. Duppa. v. Mays. Stile 173. 

IF there be two executors, and one is named of D. and ſay: 
he is of C. the writ ſhall abate againſt both; becauſe they are 
both the repreſentatives of one perſon, and muſt both be 
legally ſummon's! ; and as they are both but one perſon in the 
eye or the law, the glaintiſf cannot proceed againſt one without 
the other; but in tis caſe the other defendant will be obliged 
to plead, though the defendant's plea in abatement fhall be 


firſt 


arſt determined; and if it be found for him ſhall abate the 
writ in toto. 21 H. 6. 4. Roft. Entr. 108. 295. 298. 9. 160. 
Note, the diſability of one plaintiff thall ftop the others fron: 
proceeding ; for the writ when abated for want of form, is 
tbated quoad all, though they have pleaded to iſſue. 8 C:. 
159. Carth. 96. 

But if two executors ſue and ſet forth themfelves exccutors, 
and that they proved the will; if on the probate fet forth it 
appears that one only proved the will ; and the defendant. 
pleads this in abatement, a r:pord2as o://er will be awarded; 
for both have a right in them; and he who did not prove 
may come in when he pleaſes. Sk. 3. pl. 6. 

In treſpaſs death of a jointenant plaintiff Niall abate the 
whole writ ; but otherwiſe in a guare mpedit, ndtte querela, 
& fimiliter. Cro. Jac. 15. 

In a quare impedit againſt two, one pleads that there was 
no ſuch church as named in the writ z and the other plcads, 
no ſuch biſhop of Lincclu as was named, and there was ifiues 
joined upon the former, and demurrer on the ſecond plea , 
and the firſt being found for the defendant, the whole wric 
abates. Heb. 250. 

In a writ of error, death of one of the piaintiFs mall abate 
the whole wrir. If an action is well begun, and part of the 
action determines by act in law, and yet the like action is given 
for the reſidue; the writ ſhall not abate, but the plaintitt 
may proceed for the reſidue ; but where by the determination 
of part, the like aqjjon docs not remain for the retidue ; there 
the action, notwithſtanding it is well commenged, thall abate 
Co. Litt. 285. a. 

As if an action of waſte be brought againſt tenant pur auter 
vie, and pending the writ ceffrr7 gre vie die, this thall not abate 
the writ in toto, but the plaintitf may procced to recover da- 
mages on this writ z as the Icflor might have an action for the 
damages, though celui que vie had died before any action vi 
iwatte be brought. Co. Litt.285. 4 

So alſo ir. an ejectment be brov ht, ard the term determi- 
ned pending the writ, yet the action ſhall proceed four the 
damages only. Co. Litt. 225. a. 

It an action of waſte was brouglit by baron and feme in re- 
mainder in ſpecial tail, and pending the writ the wife dic 
without iſſue, the writ would abate; becaute all actions ut 
waite muſt be ad exhereditatimmvem. Co. Litt. 285. a. 

50 if a writ of annuity be brought, and hanging the writ the 
annuity determine, the writ faileth for ever ; us the like action 
—_ be maintained for the arreages only, Ce. LI. 
abs. 4. 


C Wien 
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When a writ is brought for two things, anc it appears the 
plaintiff cannot have any other action for the one of them, 
the writ ſhall ſtand for the par: that is good; but where it ap- 
pears he can have another writ in another form for one, there 
the whole writ fhall abate; becauſe where there can be no 
better writ brought for the parcel, it ought to continue. But 
it another writ could be brought for that parcel, it is bad, 
and ſhould abate in 101. Co. Litt. 4 5. Godfrey's caſe. 

vaund. 182. 

And it is a general rule, that if the writ be for two things, 
and a perſon can have no action at ail for one of them, the 
writ thall abate only for that particular parcel. 1 Sand. 285. 
11 Co. 45. 6. 

As if part be within the jurifdiccion, and part not, or if 
part be — and part ancient demeſne. Yr. Theol. D. 
& 1 . $0. . . 

90 if treſpaſs be for breaking a cloſe and taking away lambs 
which lambs are tithes, the writ «bates only for them. T4. 
A .. 

In the ſame manner if de7iaue of charters be by a huſband 
alone, where one of the charters concerns the inheritance of 
his wife, and the other his own inheritance; for no action 
lies by the huſband alone, ſor the charter of the inheritance 
of his wite. 11 Co. 45. &. 

So if a writ abatcs by plea of a matter of fact by one, it ne- 

er adates as to the others. 9 Cs. 15g. 6. 

In the fame way as miſnomer of one defendant abates tlie 
writ only as to kim. 27. H. 8. 26. 5. 3 Co. 152. 6. 

Or che death of one defendant pending the writ. 27 H. 
F. 86. . 

But now by /at. 8, 9. V. 3. c. 11. 5. 7. the death of 
ene plaintiff Or er where therc is another furviving, 

{hall not abate the writ; if the cauſe of Action ſarvives. 


SECT. IV. Vit pleas ga ta the pericn of the plain! if 63 


defendant, and what 13 the corit ar ackian 


'F* HERE are ſeveral diſabilities to the perſon of the plaĩn- 
tiff, all which may be pleaded in abatement of the writ, 
and which the plaintiff muſt remove before he can intitle him- 
{elf to any anſtrer; for in theſe cafes by tne ancient law he 
was faid to loſe liheran J. gem, a8 not be: ag rec: Tus in curia un- 
till ſuch impediment was thook cih. 4 Zoe. for. 25. 

It is a general rule in law, that all peas, which go to tlie 
niſcebilisy of 2 frben, ought to be certain. 4 Lied. 136 cites 


* 


* ve. 62. FA 2 And 
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And %, Outlawry, for until this is reve rſed, or the king 
has granted his charters of pardon, the plaintifF 's Hut of the 
protection of the law, becauſc he vou not be amenable and 
attendant to that law, and eth. refore deſerves not to enjoy 225 
privilege fromm itz; but this will not intirely abate the Writ 
but is only a e impcd; ment, that difables the plaint 


from procecding ; for ubon obtaiuinoe charter of pardon, wor 


a — os i * * 20 — * % 
* 


reverſing the outlawry, lic is once more rofiored to his Lows 
and ſhall olige the d<tenJant to 1d to the fanc wric. f . he 
Tit. Outlacury. 7 

Secondly, Lxcammun'catian in the plain r 
in Ctability of his perſon, but all excon out ions do not 
ditable. Co. Litt. 131. 

As in an zétion brought br the bailints and r- 
the defendant ſhall nat plead excommunication in the baili:ts, 
us they ſue as a corporation, and a corporation cannet be ex- 
cluded from the communion of the vitible church. 7 Le. 11. 
30 Ed. 4. Cs. Lut. 134 

And excommunication is a good plen, though the plaintiiF 
fue in auler digit, as executor or adminiitratorz an excom-— 
municated perſon being excluded from the boy of the church, 
and incapable to mow out the goods of the decgaſed ro vious 
ules; but when rhis | is woes. the biſhop's ;ctter, under his 
feal, wirnelllug the excormunication mut be fhewn, and 
though the pialnttlir cannot deny the p! ca, vet the writ {bh} 
Ot e j but the defendant eat inde Cue clio, becauſe tlie 

plointitt, upon producing his letters of abfſolvtion, thall have 

28 or a re- attachment upon the former Criginal. 
Lite. Se. 201. 

It an alien brings a periona! actin or mixed in his own 
right, the detendant may plead it in abatement in dfability of 
the perſon, or in har to the action, vi: this N that 
in pertonal actions, or treſpaſs or his cio i OFCRC, the Exton s 
Gam Ougat to aver, that the p:. ins san alien, born at fuck 


dend 
a De peace 


- 


a place, under the allegiance of itch © prince, who is au ene- 


my to our lord the bing 3 for an alien zn pur, RE ak us ane 
traflick, and have > honſe for ki Halitetiga, may allo ba 

perional action, and for his clote broken. 3s be nn bay Lave: 
writ of error for necffiry. And Lord C ſoye in x bug Com. 
J. iti. jo. 130. F. that if an alien ey brings an actton, this 


thould be plcaled in diladility or the perion, 4 79, "Fx. IO. 
and not to- 'the writ, or to the action. 

But if he be on alien enemy, the defengantwmay conclude 
to the action. 32 H. 6. 23. 3 J. 6. 23. Co. J. itt. 129. a. 6. 
e. Kar. 252. 605. Ct. 7 Rep. 1. 

8 2 Tirdix. 
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Thirdly, Alienage may be pleaded in diſability. Co. Lit, 
128. 129. 

For by the policy of our law an alien, unleſs naturalized 
by act of parliament, or made a denizen by letters patent, can 
bring no action; with this difference, that an alien enemy, or 
one whoſe king is at enmity with ours, cannot bring any 
action, either real, perſonal, or mixed; but an alien in 
league may maintain perſonal actions. Co. Litt. 129. Telu. 
198. 1 Bulft. 134. 

Otherwiſe he would not be able to trade and mcrchandize 
amongſt us. And an atien may be an adminittrator, and 
have leaſes for years, as well as perfonal chattels and debt3. 
Cra. Elis. 683. Cro. Car. 8. 9. 

Eut the law in this point is much altered, by a more liberal, 
juſt and political determination, as in the cale of Wells 


and I/illiams. M. 9 E. 3. Lord Rayn. 282. 


An executor brings an action, outlawry is no plea, becauſe 
he ſues in evtzr dreit; but it is otherwiſe in excommunication, 
as has been ſhewn before. Vide Tit. Outlawry. 

And where outlawry ſhall be pleaded in bar and where in 
abatement. Vide eundem Tit. 21 Ed. 4. 49. 34 H. 6. 24. 
14 H. 6. 14. 

Fourthly, Præmunire, when à man has judgment given 
againſt him on a writ of premunire fucias, or is attainted of 
treafon or felony, he is ditabled to bring any action. 

Fifth/;, Popith recuſancy; this diſability of popiſh recu- 
fancy convict is by virtue of the fiat. 3 Fac. 1. c. 5. which 
diſables to all intents, Cg. except where te ſues for lands, 
renements, leaſcs, annuities, rents and hereditaments, or the 
iſſues or profits thereof, which are not to be ſciſed into the 
King's hands, his heirs, or fucceſiors. And all theſe are pleas 
in difability to the perſon of the plaintiif. 4 Bac. Abr. 36. 
"ide the ſlatutes, and Co. Liit. 128, 130. 

Pleas in diſability of the perſon of the defendant, are thofe 
alſo of privilege. Vide Tit. Privilege. 


SECT. V. Cf leds in abatement for matter recard, and 


Wien two rita will not be allowed for the jame thing. 


F the writ appears to the court to be falie by the record 
itſelf, the court, ex cio, or at the requett of the de- 
fendant, as omicus curiæ, ſhall abate the writ, as if it appears 
to be variant from the regiſter. Campus D. 1 vol. 84. cites 
I lab. 280, 281. Or when the writs were in the Latin language, 
falſe Latin worked an abatement. Hob. 281. 
- | And 


© 
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And here the general rule is, that whenever it appears on 
the record, that the plaintiff has ſued out two writs againſt 
the ſame defendant for the {ame thing, the firſt not being de- 
termined, the ſecond writ ſhall abate. 9 H. 6. 12. for the law 
abhors (as mentioned before) mul: ipticity of actions. ut it 
is no good plea in abatement of an indictment, as it is of an 
appeal or information, that there is another indictment againſt 
the defendant for the tame offence: ; but in fuch caſe the court 
will in diſcretion quaſh the firſt indiftment. 2 Hawk. P. C. 
367. And it is not neceſſary that both ſhould be pending at 
the time of the defendant's pleading in abatement; for if 
there was a writ in being at the time of ſuing out the ſecond, 
it is plain the ſecond was vexations and ill ab 7777745, and there- 
fore could not be rectiſied by a ſubſequent determination of 
the firſt. 4 H. 6. 24. Hab. 184. But then it muſt appcar 
plainly to be for the fame thing; for an aſſize of lands in one 
county ſhall not abate an aſlize in another county; for theſe 
cannot be the ſame lands. ide paſtea tit. Bar. Raſt. Entr. 
65. But a formedn for rent m.y be plcaded in abatement of 
a fermeden for the fame manor wheace the rent iſſues, and 
dice verſa, becauſe the plaimiꝶ cannot have a manor and thc 
rent iſſuing out of it; and therefore the fecond farmedon is 
apparently vexatious. 2. H. 7. 34. 

An action depending in an inferior court, cannot be plead- 
ed to an action brought in one of the courts of Ve miner, 
for the ſame thing. 5 Co. 62. Sperry's cuſc. The plaintiff 
counted upon ſeveral promiſes for work and labour in the pa- 
Tritt of St. Mary Le Bœsu, Londin, the defendant pleaded in 
abatement, that before this action brought the plaintiſ had 
livziled in the Admiralty for the {ame cauſe of ation. Upon 
demurrer it wos inſiſted for the plaintiſf, that this was within 
the rule laid down in 5 Co. 62. And the whole court gave 
judgment againſt the defendant, gu refpordeat ouſter. Fitze 
Gib. 313. 5 Ges. 2. in C. B. Dudfield v. Warden. 

The law will not allow two guare impedits to be brought 
for the fame preſentation, viz. a ſecond by the defendant 
againſt the plaintiff, when there is one pending in court by 
the plaintiff againſt the de fendant, Ee in brew partitions, 
becauſe the defendant can have the ſame remedy on the firit 
writ as he could on the fecond. Drer 2. . Hob. 15, 

And ſo watchfull is the law againſt all vexatious ſuits, that 
not only it will not fuer two actions of the fame nature to! = 
pending for the ſame demand, but not even two actions of 
2 different nature; therefore it is a good plea in trefyafs, tnat 
the plaintiff has brought a replevin for the ſame thing, as in 
both cafes damages are to be given for the caption. 8 H. 
& 23> - Wherg 
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Were an action of treſpaſs is brought, and afterwards a 
replevin for the fame thing, there muſt not be more defen- 
dants in the replevin than there was in the action of trot pats 3 3 
becauſe it cannot ſquare with the averment. That it is una 
3 adem captio. 8 H. 27. In treſpaſs 3 two defendants, 

acy buth pleaded in abatement, another bill of treſpaſs pen- 
dire againſt one ot them: and three judges againſt Holt, 

Who 3 eld he plea good as to both. Carth. 

7 
oh * if a ſecond wre. be WERE the fame d. ay the former 
iz ab. ted, it fill be doomed to be fied out after the abatement 
o. 5» firſt. len 34. 

ti: Tze of darein preſentment it is a good pier to foy, that 
2 uare import is Coen ding for the ſame pretuntatic n. F700. 
183. 134, 137. te iu edie, bro ght by the earl of Bed- 
A 29: inſt ths Fr 265 * EX Fs S' 4.771. Ard hcie it 
ems, that i in a perlonal action the det cenduar pleads 
another action depending at the tine or purchasing the lait 
writ, it need vor bs iid, tit it is yet be d img; for the laſt 
writ is abated in Ivy, nacwithſtanding the olainti 6 is after- 
wards nonſuited in the forme wilt. #79 werrer's caſe, 6 Rep, 

In general writs, as tre!p!'s, * covenant , where the 
ſnecial matter is nut for forty, and the plaintiff is nonſuitcd 
before le counts, wn the tecond writ is jued pending the 
other; yet the former faall not be pleaded in abatement, be- 
chuie it does no! appear to the court, that it was for the 
Ci: thing z for the Uirit writ being general, tc ner 
have dechred for 2 diHnct thing trom what he demanded by 
the ficft writ; but chen the flirte is a ern writ, and ſets 
rorth the particular demand, as in a proce grid reddot, &c. 
there the court can rendily for, that it is for rac tame thing; 
aal thereiore thunrt the r be non! zutetl before he 
counts, et the firte thail abate the cant uit, it being ap- 
parently tor the f:me thing. «5 fe. 61 

If an action port, in the Har court be mended to a fe- 
cord action brought for the time then, the pletatitf in: V Pray. 
that the record ray = 8 Ced dy e chu or demand oyer 
„r it, which, if not 5 F 


* 


ranted hin in coe. ient time, he niay 
1 hig Ju gent. 42367 227. Carts. 232. Lu. Roym. 
347. 6 A. 122. 

So alio an action of battery and a- immilonment brought 
in B. E. the defendant pleulad in avatuacnt another action 
depending for the ſume matter in he aum court. The piain- 
eur replicdl, * bin no etur altquold tale recardum et petit quad 
recardumns © ud, Cr. in piciutur, wi thou: viving liberty to the 
doSndan to rejoin, id bucctur fuic rectrdum. And upon a 

demurrer 
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Jemurrer to this replication the plaintiff had judgment, be- 
cauſe this being a record of the fame court in which it was 
pleaded, the plaintiff might pray as in Dyer 227, that it 
might be inſpected by the court, it any ſuch there was. And 
upon this pica the court held the plaintiff might have prayed 
oyer of the record pleaded 3 and for want of oyer might 
have figned judgment, which is the quickeft method of 
proceeding. Carth. 517. Creamer v. Ii ecteit. Ld. Ray. 
509. 5509. 4 Vol. Bac. Abr. 49. 


SECT. VI. In whot chi, in a plea in abatement, the 
Jug incnt fell be peremptor ye 


HERE iſſuc is joined on a plea in abatement, and 

found againſt the defendant, the judgment fhall be 
peremptory. Erchorn v. L”-maitre, C. B. Aich. 8 Ges. 3. 
1767. 2 part of Vl ant Rep. 367. 

Where it is agreed for clcar law, That it a dilatory plea 
& be pleaded to the writ, or to the count, or to the action, 
& wel H ini, and they join idue, there always, if the iſſue 
« paſs againſt the tenant or detendant, in an action real or 
“ perſonal, it is peremptory to the tenant or defendant.” 
Pro. tit. Peremptorie, | eng. Ft Ed. 4. 90. b. 

And in the above cited calc, the court held, that there is 
no difference, whether the iſſue be joined upon a fact in a plea 
in abatement, or ia a plea in bar; for wherever a man pleads 
fact that he knows to be falte, and a verdict bs againſt him, 
the judgment ought to be final; and every man muſt be pre- 
ſumed to know whether his plea be true or falſe; but upon a 
demurrer to 2 pica in abatement, there ſhall be a re{pondees 
en, becanie every man Ball not be preſumed to know the 
matter of law, which he leaves to the judgment of the court. 
2 Part I,fern's Rep. 368. 


N 

SECT. VII. Fir what perjons, and in what caſes, pleas in 
abatemet of the avril 2 be ad;utted, & e converto ; and 
hers a racen meoy pieced in lar or utteoatement, 


v7 ATEVER dcfirogs and overturas the plaintift's 
activi, an: ditables him tor ever from recovering, may 
be picaced in bar: yet at the ſame time the defendant is no: 
aiways obliged to plead in bar; but may plead in abatement ; 
" H0TePL VG zor 10902, the defendant may plead property 
m 
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in himſelf or in a ſtranger, either in bar or in abatement 
for if the plaintiff cannot prove property in himſelf, he fails 
of his action for ever; and it is of no avail to him, who has 
the property, if he has it not. Vent. 249. 2 Lev. 92. 
Carih, 243. Salk. 5. pl. 12. Ld. Nam. 217. 2 Ld. 
Raym. 184. 

if there are ſeveral part owners of a ſhip, and an action is 


brought againſt ſome of them, they cannot after they have 


pleaded in chief take advantage of this, being a matter that 
zhould have been pleaded in abatement. 3 Lev. 268. 3 
Mod. 321. 

So if an action be brought againſt one executor, where 
there are more, if that one executor doth not plead that mat- 
ter in abatement, but pleads to the action, he ſhall never 
Have the advantage oz fuck a pica afterwards. Carth. 261. 

And fo where treſpaſs was brought by one jointenant, or by 
one tenant in common, and the detendant pleads to the action, 
and the jury find ſpecially, that another (not named) is joĩ n- 
tenant, or tenant in common with the plaintiff; yet he ſhall 
have judgment, notwithſtanding the writ at ſirſt was abatce 
able. 1 Car: h. 261. | 

Alſo where an action of debt is brought on a joint bond 
againſt one t the obligors, and upon non eff fatum pleaded, 
the jury find, that J. S. (then living) was jointly bound with 
the detendant, yet the plaintiit ſhall have judgment. Cro. 
Eliz. 554. Sand. 294. Meer 466. 3 Jod. 323. Med. 
102. Sin. 280. | 

Tenant in common cf lands brought an action of trover in 
his own name alone, for cutting down trecs and carrying 
them away; the defcndant pleaded to jftue; and in a ſpecial 
verdict it was ſound, that the plaintiff was tenant in common 
with J. S. not named; vet che piantilt had judgment, this 
being a matter plcaclable in avatement. Trin. 24 C. 2. Rot. 
1216. in B. R. between Bluctbure v. Grove. 

Outiawre may always be picaded in abatement, but not in 
bar, unleſs the cauſe of action be forfeited. Co. Lit. 128. 

"ide. tit. Outlagury. : 

In an action of debt on a judgment obtained, the defendant 
earnnct plead a writ of error brought, and pending either in 
bar or in abatement. But in cre place it is ſaid, that it may 
be pleaded in abatemeat, thought net in bar. Carth. 1. 2. 

And alienage may be pleade. in bar or in abatement z but 
with this dificrence, that aliciage can only be pleaded in 
2batement to an alien in league; but may be pleaded in bar to 
an alien enemy, becauſe the cauſe of action is forfeited to the 


King, 


as > WW © Y 
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King, as a repriſal for the damages committed by the ſtate in 
cnmity with him. Bro. Denizen, 10. Co. Lit. 129. A man 
may plead in bar or abatement to a ſcire facias, as well as ta 
other actions. Lucas's Rep. 112. 

In debt on a bond, the defendant pleads the condition for 
three ſeveral ſums at three ſeveral days, and that he hath paid 
two of them at the days limited, and the third is not yet come, 
and concludes in abatement ; and it was argued, that this 
ought to be pleaded in bar, and not in abatement ; for in 
every plea in abatement, the defendant ought to ſhew the 
plaintiff how to bring a better writ, and here he ſhews he 
' ought to have none at all, the day of payment of the third ſum 
not being yet come, as in an action for an attorney's fees, if 
the defendant pleads, that the plaintiff delivered no bill of 
them to him, he ought to conclude in bar; and of this opi- 
nion were the court. Comb. 483. QOrven v. Bulkely, Ld. 
Raym. 345. 

In pleas of abatement which rciate to the perſon, there is a 
neceſſity of laying a venire, for all ſuch pleas are to be tried 
where the action is laid. Salt, 6. 

If the plaintiff demurs in bar to a plca in abatement, he diſ- 
continues the ſuit ; becauſe he does not maintain the writ 
Salt. 219. 

One defendant may plead the death of the other before the 
writ purchaſed, or no ſuch perſon in rerum natura. 20 ll. 
6. 30. 6. 

If the conuſee of a ſtatute ſues execution againſt one terre- 
tenant only without the other, he may not plead this in avate- 
ment, but is put to his audita querela againſt the other, necaute 
the conuſee is not held to take notice of all the terre-tenants. 
16 Eliz. Dyer 331. 2. 

Note, That atter a coptinuance, the defendant ſhall not be 
admitted to plead, that the feme plaintiff took Haren pend- 
ing the writ, unleſs he pieads this pris darrein continuance ; 
otherwiſe it is of death, or that the plaintiff was caert the 
day of the writ purchaſed, becauſe theſe pleas will abate the 
writ de facto. 32 H. 6. 19. b. 11. 

In a precipe againſt J. S. the ſon of N. Eamon, Grand Cape 
returned, the defendant iays, that his father was named Ed- 
mond: and per Thorpe, it is a good plea in abatement of the 
writ before the default ſaved. 40 Ed. 2. 2. 

The plaintiff in bar to an avowry vicaded diſtreſs for the 
fame duty in other lands chargeab!e ; and Ii faid, the plea 
was naught, for it ſhonld have been p'caded in abatement of 


t 


18 . 


the avowry, that a former replevin was depending fit the tra: 
was fo) or if determined, then levied by diſtreſs, Th fat rien, 
arere. Comb. 375. Sully Arundel. Bac. Abr. q vol. 47. 


SECT. VIII. ere the writ will abal- without geo. 


HENEVER it appcars to the court from the writ itſelf, 
that it ſhould Eg thers the court ought ev officio to 
give judgment againſt rhe ↄlaintiff, though the defendant dots 
not plead it in abatement; but it is otherwilc where this doc 
not appear in the writ. A. R.“. 2. 
And for what in porticu! ar the court ex 2ff:ci2 will abate the 
writ, foe the following authorities. Cre. Lig. 121. 185. 192. 


339% Gouif. 106. 2 Leon. 162. 3 Leon, 93. Neal. Nes. 1-6. m 
Palm. 311. Hob. 37. 162. 279. 231. C. 119. Ste 472. ja 
Zehv. 56. 3 Co. 85. Farch. gs. m 

And it 4 writ appears (o be C18; by the evidence, it abates * 

without plea; as in an ige ubon a diileinn to two. If by the P 
vis ence it appears, that one only was diene, an not tl. | P 
other, the writ ſhall abe. 1 Vol. Cenm ud D. 44. cites Th, q t 
D. J. 18. c. 3. Fend. l. 80, 1 £4. 3. 55 4 


So a'fo upon a leaf: for years, if it appzars to be a variant 


leaſe. X. Bend. pl. 22. 1 Vel. C.. P. 82. 


- SECT. IJ. laaathn of the wort Accord, . 


N accord, which zal 75 original rid from the nnited act 
4 of all the parties together, is 2latisf iciion nzpecd upon be- 
tween the party injuring, and the party 11 zur red; nich, when 
performed, is a bar of all actions upon this accaunt; as it 4 
man contract to build Out, or deliver a toric, and Fail in it 
this is an injury, fer wikin the miF:rer may have: ais rome edy 
by action; but it tha 46-253 111 jaced accepts a 1:1 Oc m. gy 
or other thing, 28 2 . ws oy this is conlastrei as a redrets 
of tha: injury receive, and entirely takes away the aétioh. 
9 Kcp. 79. 
And by ſeveral recent ſtatutes, particularly 11 Ges, 2. c. 19, 
ia cate of irregularit, in the method of Uilraining z and by 


che 


7 


\ 


the 24 Gee. 2. c. 24. in regard to miſtakes committed by juſ- 
tices of the peace; in ſuch cafes even tender of ſufficient a- 
mends to the party injured i is a bar of all actions, whether hc 
thinks proper to acquie{ce in the acceptance of ſuch proffered 
amends cr no. 

And in many perſonal actions, accord with f:tisf:Nion 32 
good plea, 

Bur it muſt be executed. otherwiſe there will he no remedy 
for a non- performance: and theretore an accord % pay money 
in ſati faction, i is not good, if he ſhewes as at Ee is reacy 5 
gay ; but he ought to ſoy, that Ze pas aid ir. 1 Kol. 129. 1. 
1 Leon. IC, 

So that whea the party accepts of an eq: nivalent, there re- 
mains no irjury or cauſe ot complaint 3 and therefore preſent 
fatisfaCiio:1 is 2 good Pica z but if the wrong-doer only pro- 
qr a future ietisfaciion, the injury continues iÞK ſatẽs faction 

actually made; and conſcquently there is a cauſe of com- 
lait in being ; and it the er: ſpats were now barred by this 
plea, he can have no remedy tor the future atis, action; for 
that ſuppoſes the injury to have contianance. 5 Z. 4. 7. 


Plow. 5.6. 1 Na. £ir. 129. Sce Raym. 450, 2 Ke. 332. 
2 Jon 15. 168. 


* 


ier. Viat Pall be conſſclered as a gaod Accor, 


ct e converio, 


N accord in part executed, and defective in ancther part, 

is not a good accord; as it ſhould be exccuted 772 tots ; 

otherwiſe this is no plea. 6. H. 7.10. Fid: Hen, Peylæe 
Caſe, Vernau's Cafe, Ce. 4. Rep. 3. v. 

Accordant :o that every accord ought to be full, perfect, 
and compleat. 1 Rel, 129. 2 Tarts C. 158. Num. 458. 

For if divers things are to be performed by the accord, the 
performance of part is not 1 tutfcicnt ; but rhe w hole ough: 
to be performed. And with this agrecs 17 Kd. 4. 2. J. DPiowi. 
Com. 5. 0. 

Alſo, ir the thing i: to be performed at a Cay to come, ten- 
der and refulal ars no: failiiont, without actual ia: is:aCtion, 
or performance 3 2 EE: Dyer 255. 3. 336. a. Accord. 
Herry Peytor's (C. Red. 79.5. 

And accords arc Fax 3 in hw, becauſe exhedit reibublicæ, 
rt fit ferits litium: & concord a forme Fes creſcuui, di cordia ruxe 

ne dilabuntur. 6. Co. 7.2.0. 8. 45.2. 11. Co. 69. 3. Hard. 


6 
1 29 


* 4c c oOo . 


128. Godb. 242. 3 Bulſt. 93. Vide 30. Ed. 3. 4. 22 EA 
4. 25. The Biſhop of Baths Caſe. 11 R. 2. Bar. 243. 
16 Ed. 4. 11. 
And in a writ of covenant for want of reparations, although 
the action is founded upon a deed, yet it is mixed with a tort, 
for which damages hall be recovered ; it was adjudged Paſ. 3. 
= Rot. 1023. between Eden and Blake, I hat accord with 
isfaction was a good plea in bar, and it was reſolved, that in 
the cafe at bar, the accord and ſatisfaction by one ſhould diſ- 
charge all the ejefors and treſpaſſers. Vide 13 Kd. 4. 1.6.135.. 
6.6.2.5. G6 11.7. 26 H. 6. Fitz. tit. ar. 37. 5 Co. 117. 6. 

And all accords muſt appear to be advantageous to the 
party, otherwiſe it can be no ſatis faction; for which reaſon in 
an action of 7r./pa/s for taking the plaintiff*s cattle, it is i. o good 
plea to iay, that there was an accord, that the plainitf thould 
have his cattle again; for tbis is no ſatisfactlon. 9 K. 4. 19. 
1 Rol. Abr. 128. 

90 an accord that each of them ſhould be quit of actions 
againſt the other is not good; becauſe that is not any ſatisfac- 
tion. 1 Keel. for. 28. File 245. 

But an accord that each ſhould give the other a quart of 
wine, in ſatis faction of actions is good. 1 Rel. Abr. 128. 

But it is different in an action upon the ſtatute of Rich. 2. 
if the defendant faith, that after the entry an accord was made 
between them, that the plaintiff thould re-enter into the land, 
and that the detendant hould deliver the evidences of the 
plaintii7 to tic plaintiff; this is not any bar of the action; for 
the delivery of the plaintiſf's own evidences can never amount 
to a ſatis faction of che tortious entry. 9 E. 419. 1 Kol. Ali. 
128. Cre. Elia. 1064. Dyer 356. Vi. Com. 5. b. 

But an accord, that the defendant thould endeavour to 
make up and adjuſt ditzercences which had aroſe between the 
plaintiff and J. S. that he did endeavour and at his own coſt, 
make up ſuch dificrences; this is conſidered as a good plea, 
1 Roti. Afr. 128. 


— 


SECT, MM, I coat eftions an accord or concerd is pleadabie, 
& & converlo. 


N tre ſhaſꝭ accord with execution is a good plea. 16 Ed. 4. 
7 ; 

9. 17 Id. 4. 8. In an action of waſte an accord is not 
plcadahle; but this mutt be underſtood of an action of waſtc 
in the et, in reſpect that the /ocus vaſfatus is to be recovered; 
for in woſte in the lend, where damage only is to be recovered, 


1; 
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it is a good plea. 11 H. 7. 13. Vide 13 Ed. 4. 5. Vide 
Blake's caſe. Co. 6. Rep. 4. 4. 2 Inft. 307. 6 Co. 44. a. 

An accord with ſatisfaction is a good plea in bar in a 
writ of covenant, becauſe the duty does not accrue mere 
by the deed, but by a ſubſequent fart, together with the deed 3 
and it is a good bar in an attaint, becaute this is not ſounded 
on the record only, but upon the falſe oath alſo; and in all 
caſes where an arbitrament is a good plea, an accord with ſa- 
tis faction is alſo. 6 H. 7. 10. And ſo generally in all actions, 
where damages only are to be recovered, 6 Co. 43. 44. 4. Blake's 
caſe. Mich. 3 Fac. in C. B. Ret. 1033. 

But when a ccrtain duty accrues by the covenant, at the 
time of doing it, an accord with ſatis faction is no plca; yet 
where no certain duty accrnes, until the ſubſequent act or 
wrong, there accord with fatisfaCtion is a good plea. 

In a writ of covenant, where the breach is for not repairing 
the houſe, accord between the plaintiff and defendant, and 
execution of it in fatisfattion, and a diſcharge of the defect 
of the ſaid repairs, is a good plea, 6 Co. 44. 2 Cro. 100, 
Alden ver. Blague. 

In a ſcire facias to have execution of a debt or damages re- 
covered, an accord is no plea. And ſo alſo in a writ of crror, 
and the reaſon in the caſe of the ſcire facias ſeems to be, that 
it is matter of record, and in affirmance of the former ;udg - 
ment; but in an audits querela, which goes in diſcharge, ac- 
cord is a good plea. Vide 13 Ed. 4.5. And vide Blake's caſe, 
Co. 6 Rep. 

And in an appeal of Mayhem, accord with ſatis faction is 2 
ſufficient plea, becauſe damages only ſhall be recovered. 6 
Ed. 6. Dyer fol. 75.6. 35 H.6. 30. Vide Peytac a cafe. Co. 
9. Rep. 78. b. Acc. 

Accord with fatisfaCtion is a good plea in perſona! actions, 
where damages only are to be recovered. 4 Co. 1. 

But not ſo in real actions. 1 Brown!. 134. Com. Dig. 
vol. 106. 

In an action of covenant. founded upon a decd, cannot be 
diſcharged but by matter of as high a nature, and not by any 
accord, or matter in pais; for as the maxim is, ui dam con- 
veniens eft naturali equitati, unumquodgue diſlalvi rovem tixamine 
quo ligatum t. And it appears by our books, that neither 
arbitrament nor accord with ſatisfaction is a plea when the 
action is grounded upon a deed. 1 . 7. 14. 33 . 8. 5g. 
. $6-0.7. 46 E-3- 4: 

A feoffment is not pleadable in ſatisfaction of a foecialty , 
fo ruled in error, in the cafe of Vyvil v. Stapliem, and Ste. 
burn v. idem. Mich. 11 Ges, in B. 9. 1 S Gro, 
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One general obſervation in this place may not be unworthy 
the reader's attention, that whenever the action is in the rea!!y, 
or mixt wit! the realty, accord with ſatisfaction is no plea : for 
accerd with ſatigſoiction is a bar for the phy, and not of 
the realty; and when the perſonalty is mixed with the realty, 
it is no bar for the per/onalty, according to the maxim omne 
majus dignum trahit ad fe minut dignum, quamvis minus dignum 
fit antiquins. Co. Lit. 355. Vide 11 H. 7. 13. 13H. 7. 20. 
in waſte; but it was reiolved by the whole court, that the de- 
fendant's plca was good in the caſe at bar; for there is a dif- 
ference when a duty doth accrue by the deed in certainty fem- 
pore confedti;nis ſeripti ; as by covenant, bill or obligation to 
pay a fum of mont, there this certain duty taketh its eſſence 
and operation originally and folely by the writing; and there- 
tore it ought to be : avoided by a matter of 28 high a en al- 
though the d jut be merely in the perſonalty. But when no 
certain duc doth accrue by the d, but a wrong or default 
ſubſennent, together with the deed, giveth an action for to re- 
cover damages, hic are only in the perfor: * for {ch wrong 
or duni, accord with fetisfuition 7 is 2 gd plca, as in the caſe at 
dar, the Covenant doth not give to the; plaintiff 
the making it, any cauſe Of adlien, but tlie wrong or de faul 
«fir „ in not reprring ot the hou ic, togetiicr with the Gcc< (a. 
ia Blcke's caſe before mentioned) g givetli an action to recover 
damages for de fault of reparations. And for as much as thc 
end of the action is but to have amends and damagts in tr: 
perfonalty for this wrong, for this reaſon amends and ff ne 
Tacton given to the plainrift is 2 500d plca; for the action i- 
nat merely grœunded upon the deed, but allo vpon the deed 
and the wrong rngether, which wrong is tic cauſc of tlic action, 
nd for which dungen tall be recovered. 

But in debt upon a bond, the defcndunt pleads accord ane 
ſat is faction, ws. that ke reicaſed to the plaintiſf all his equity 
of ption Of certain tene mente in ſatisiabtion of all bond. 
w herrin bound to the prarntif, 21 dit was argued in objection, 
that this was an vEtion of debt upon a deed, and being fo. 
the accord and faiisfaction ought to be by deed; and nat be- 


ing plladed to be by deed, thie "plea ſor this rcaton is alto bad; 
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of covenant aw ainit I, nfl; hee of Price, and the brench was ſor wot repo 


1 houte. Ine defend ant pl. ded an accord ee Lum and tu. 
plaln'!: 


d ex: 1 tlie r-of, / » / 2130 on S* He. Aẽne r ar. ene. 
2 * upon which the plain tiff deraurred ; ant it wa- of et wt that this a 
tron of covenant WW 45 bounded ba er, du dr eds, and co. 2 1 be d. (charg: Q 0 n' 
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{gr where-ever a certain debt iz created by deed, it cannot 
be diſcharged, but by matter of as high a nature, and not by 
an accord or matter in fais. G6 Rep. 43. Llake's caſc. Cro. 
Jac. 254 cited. 

The whole court were of opinion, ei, That a releaſe of 
an equity of red mption was nothing ar all in the eve of the 
law. 

Second!y, That in debt upon an gat ion, without any con- 
dition, ſatis faction muſt be pleaded to be by deeds. Vu 
Rep. 2. part 36. Prefton ver. Chrithuas, C. B. 

In attaint, accord is a good ple; and in all caſes where an 
arbitrament is a good plca, accord With latistaftion is one alto. 
8 Co. 44. 13 1 d. 4.1.5. 

But this dit rence mult be taken, that accord pleaded is not 
ſufflicient, unleſs atlutisluciion cxecuted beforethe action brought, 
and that it muſt be executcd in the Whole and not in bart. 5 
£84. 4. 7. 

But arbitrament ia, without execution, 2 good plea, becaute 
an action lics thereupon. 6 H. 7. 10. 

And general'y in all ations where damages alone are to ba 
recovered, arcord with fulzfaction i; a god plea. Heath s 
Max. 59. 

But in a gare impedit it is no plea, not 1a anz nuxed or roal 
action. 

In &eFiore fir accord with fatic ſaci ein is 2 good plca; and 


one, 
% ” 


it was refvulved by the whole court, that accord in all actions, 
wherein is ſupy oed the ſart to be made wi & as wits, where a 
cahics and an exi2ent lies at the conmaiun law, an accord is 2 
god plea. Vd. 2 s catc. -:Co: 6 Rev. 78. . 12 
For an ejecticue fe; rg includes an an of treſpals, 2 and the 
fame law ia a quare coi mfr ba TER 2 Braun. 129, 129. 
In 8 accord | is a good ple, becaute norwnhftandia:s 
the writ is fe/55:/c.: ; yer ſtill it i aActedos a treſpals, and it is ty 
bs en that the re is nat ary Gier between an arbitra- 
ment and : concord. But that ö rhitrament, as was ſaid be- 
fore, may be pladed, aithen. ein af the 2 
of it is not yet come; bur 2 c 2 gun. to be c 
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— and fatisficd before the ior; bring tit ; er it 15 not A Bir. Vor 


in the one cafe the party may ky wi ,n Of debt UNION the 
o rament, g in rem nrütrmtan, Er. Piowd, 6. 27 
Ed. 4. 2. B. Ilver 35 6 Rall hb. 429% i. Nn 
cate. Co. 9. Rev. 58. 

In indebitatis afar fo brow a. t age (i the delend ine, ke 
pleaded an accord tor 281. witli fr” on mac, So. tg waick 
plea the pleintii” demnrred 1 1, Pr eMorcd for cau:“, 
chet the plca arogunted to ti ge ig, LG it Was argue 
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for the plaintiff, that this matter might have been given in 

evidence upon the general iſſue pleaded. But per Holt, C. J. 

a man may plead matter which might be given in evidence u 

the general iſſue pleaded; if he admits a cauſe of action in 

the plaintiff, and avoids it by matter ex poft facto; becauſe ſuch 

2 plea gives colour to the plaintiff. As Layfield's caſe, 10 Co. 
is. 

And as in debt for rent, a man may plead a releaſe; or 
may give it in evidence upon nil debet pleaded ; and the ſame 
law of entry and ſuſpenſion. But in reality, the admitting 
the giving payment or accord with ſatisfaction in evidence in 
indebitatus aſſumpſit, is not proper, but only an indulgence. 
And therefore he held the plea good. Sed adjornatur. Pa- 
ramore v. Johnſon. Intr. Mich. 11 W. 3. FH. R. Ret. go. 
1 Ld. Raymond 566. 12 Mcd. 376. S. C. There it is ſaid, 
that it appearing here the ſums paid were leſs than thoſe de- 
clarcd upon, plaintiff had judgment; the court holding, if i: 
had been a collateral ſatisfactiqn, the plea had been good. 

In waſte againſt leſſec for years, or in 2 quare epecit infra 
terminum, which is not v: & armis; yet, as in theſe actions a 
chattle only is recoverable, an accord ſhall be a good piea. 
And it was reſolved that the rule in 7 Ed. 6. is agreeable to 
law; to wt, where nothing is to be recovered beſides amends 
(that is to ſay damna), accord is a good pka. 

And in detinue of papers concerning frank-tenement and 
inheritance of land, the papers themſelves {hall be recovered : 
yet in this action accord ig a ſufficient plea z and there it is re- 
folved, that in ſome cafes where a certainty is to be recovercd, 
as in detinue of papers, and debt on a leaſe for years, accord 
is a proper plea. - And this general rule is to be obſerved, that 
in all actions founded on a fort, as treipals, maintenance, con- 
ſpiracy, &c. where there is nothing in certainty to be demanded 
or recovered, nf: demn. accord with fatisfaGtion is a good plea. 
Ce. 6 Rep. 44. 4. 18 Ed. 4.5.9.0 3 Eliz. 201. b. 1 Ro. 
267. cites 18 Ed. 4. 24. 9. Co. 76. a. 6 Ed. 6. Dyer 75.6. 
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8 ECT. IV. Of the manner and form of pleading accords. 


ITE f-foſt way of pieading an accord is to plead it by 

way of ſatisfadtion, and not by way of accord only; 

ant! it is not required to far more, than that the defendant 

had paid the plaintiff foe thillings in g jati;;aftion of the 

ſame action, which ſive thillings the ptaintiT reccived, Sr. et 

judg mom , 2574, g Co. 30 b 194.6. 29. 1 Ld. Raym. 
69. 560, Poytor's caſe, Co. 9 Rev. 80. b. 

And 
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And if he plead it as an accord, he muſt ſhew a precie 
performance. 9 Co. 80. b. As in the caſe of Paine v. Maſters, 
Mich. 10 Geo. in B. R. 1 Stra. 573. 

In an action upon the caſe, on a promiſſory note, the defen- 
dant pleads the delivery of 20 hogſheads of claret in ſatis- 
faction, and which he, the aforeſaid defendant, (inſtead of the 
plaintiff) received in fatisfaftion. On a general demurrer, 
Strange, pro quer. objected ; that the averring the delivery of 
the tuine to the plaintiff was not ſufficient without ſhewing his 
acceptance of it; which in this there was a deficiency ; by the 
defendant's name being put in ſtead of the plaintiff's; and cited 
Salt. 629. And the cafe of Hatulſbasv v. Rawlins, B. R. Hill. 3 
Gec. in both which caſes, the court held and was of opinion the 
bare pleading that he gave the thing in /atis/uFion, without ſhew- 
ing that the plaintiff received and accepted it as ſuch, would be 
inſufficient. And per Curiam, judgment for the plaintiff. 
Strn. 23. | 

And it a man plead an accord executed, before the money 
was due by the condition, ne ought to plead it in ſatis faction of 
the money by the condition ; and not in ſatis faction of the bond; 
for it ever ſhould be pleaded in ſatisfaction of the ſum men- 
tioned in the condition of the band; as the bond itſelf cannot 
be diſcharged without Hgecialty; and for this cauſe, all the 
court held the plex to b ill, and therefore adjudged for the 
plaintiff, In the cale of Neale v. Sheffeild, Trin. 8 Fac. Rect. 
742. Cre. Fac. 254. 

And if a man pays money upon a void award, which is 
accepted, it may be pleaded as an accord and jatis faction. 1 
Salk. 71. 

And laſtly, we ſhall conclude this title with theſe few ob- 
ſcrvations ; that if a man plead accord as a mutual agreement, 
the defendant muit fherv fuch an agreement upon which an 
aſſumpft is maintainable. R. v. 2 Jones 158. 

And upon which an action is given, at the time of the 
efſumpft. 2 Jones 168. 

And alfo that the agreement was performed on the part cf 
the defendant ; as ſoon as could be, before the action. 80 
adjudged Allen v. Harris, Mich. 8. V. 3. 1 Ld. Ram. 132. 
Raym, 450. 3 Cre. 304. Siile 245. 252» Lut. 1538. 
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SECT. I. When action of account lies, and alſo concerning 
ee eee eee, account, and what 


the contrary. 

1 (in law latin computus } is a writ or action which 

lies againſt a bail: or receiver, who by reaſon of his 
office or bulineſs, is to render an account to another, and re- 
fuſeth to do it. Corel. Int. 

But the proceedings in this action being attended with dif- 
ficulty, tediouſneſs, and great expence, it is now a- days ſeldom 
uſed, eſpecially it the party has other remedy ; ſuch as debt, 
covenant, caſe, or other action; or it the demand be of con- 
ſequence, and the matter of an intricate nature, for then the 
moſt eligible method is to reſort to a court of equity, where 
matters of account are more commodiouſly adjuſted, and ad- 
vantageouſly adjuſted for both parties; the plaintiff being in 
that court intitled to a diſcovery of books, papers, and even 
the defendant's oath ; and again on the other hand, the defen- 
dant is allowed to diſcount the ſums paid or expended by him, 
and all reaſonable allowances, in order to diſcharge himſelf of 
ſums under 4os. by his own oath ; provided, that by anſwer 
or other writing, he charges himſelf by the ſame, to diſcharge 
himſelf, which will be conſidered as good, if there be no other 
evidence: and alto he is intitled, ſubſequent to the ſtating of 
the account, to a decree in his favour, if any thing be due to 
him on the ballancing thereof. 

By the 4th and 5tiz of Anne, c. 16. actions of account may 
be brought againſt the executors and adminiſtrators of guar- 
dians, bailitfs, and receivers, and by one jointenant and tenant 
in common his executors, Wc. againit the other as bailiff for 
receiving more than his ſhare. Yet ſtill theſe matters are 
more cognizable in equity than at law; but if any doubt ariſes 
about a particular demand, it may be directed to be aſcertained 
by an iſſue and verdict at law. By the common law the pro- 
ceſs in account was fummons, attachment, and diſtreſs infinite. 
2 Inſt. 380. 

The following is the general doctrine as to the mode of 
proceeding ; the proceſs herein is ſummons, pone, and diftreſs, 
and upon a nihil returned upon the ſummons, pone, or Kurd 
the 
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the outlawry lies, the proceſs is returnable from fifteen days to 
fifteen days; and an Dine lies. 1 Brownl. 24. 

In this action there are two judgments. 

The firſt judgment is, that the defendant ſhall account; be- 
cauſe he hath not accounted beforc. 

In this firſt judgment the plaintiff ſhall not recover coſts or 
damages, but capias ad computendum ſhall iſſue; and if a non 
t inventus be returned thereupon ; then an exigent ; and when 
the defendant, by the rigour of the law, is impriſoned ; yet 
the court doth, in favour of the defendant, take bail, for he 
thall account before auditors, whom the court ſhall appoint ; 
and they ſhall be rhe officers of the court, to audit the ac- 
count; and he ſhall appear from day to day before the auditors , 
at every day and place aſſigned by the auditors, until the account 
thall be determined; and before the auditors the plaintiff or 
detendant may join iſſue; or demur upon the plea pleaded 
before the auditors; and if any of the parties ſhall make de- 
fault, and thall not appear; then, if after appearance the de- 
fendant ſhall nor plead : or if he thall join wtuc, or join in 
demurrer, the auditors ſhall certify that to the court; and the 
court ſhall proceed to the matter certified, by trial of the iſſue, 
if it be joined; or by arguing the demurrer, as the cafe ſhall 
require: and if the plaintiff ſhall make default; or ſhall not 
proſecute ; or if the defendant ſhall not anfwer, they may 
commit him to the Fleet; and if verdict pats for the plaintiff, 
coſts and damages ſhall be recovered, by reaſen of the inter- 
leading; and the plaintiff ſhall recover his goods, or monies, 
demanded, with his coſts and damages; and a fl. fa. or elegit, 
or ca. ſa. ſhall be awarded. And it a nn eft inventus be re- 
turned, then an outlawry after judgment, and an account 
againſt a bailiff thall be brought in the county where the lands 
lie. And in every caſe in account where an attachment may be 
returned an -fo/n lies. x Brownl. 24. 25. | 

Ir a defendant be charged as receiver by indenture, he ſhait 
not be admitted to plead that he was not a receiver. 33 H. 8. 
r | 

If two be adjudged to account, and a ca. iſſue, and one 
appear, and the other be outlawed, he that appears ſhall ac- 
count alone; for that the plaintiff's procets is determined 
againſt the other: and fo if one die, the other thall account 
alone. And by the fat. of Maribridge, 5 2 H. 3. 23. C ballivs 
gui computuin ſuum reddere tenentur fe ſubſlraxerint, & tenementa 
non habuerint, er que diſtringi poſſunt, per corpora attachientur 
Sc. Reg. 135. b. 2 Inſt. 143. ; 

2 Ang 
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And a deciaration in account againſt one as guardian ufually .- 


recites this fat. Cro. Car. 229. Vugber and Harris F. N. B. 
118 (269) vide there the form of the writ, and this writ lies 
againſt a receiver. 2 Inf. 144. | 

The declaration in account muſt charge the party as guar- 
dian, bailiff, or receptor denariorum. A declaration by A. alone 
againſt B. as bailiiF ex quecunque contractu ud communem utili- 
tatem A. B & C. is good; tor perhaps A. alone truſted his 
part to him. Com. Dig. 1 vg. 99, 2 Cro. 410. 

A declaration ad computandum cum inde requif. is good, 
though there is no expreis requeſt. Cro. Eliz. 83. Robjert 
v. Andre tut and others.. 

In account againſt a man as bailiff, it is a good plea, that he 
never was his bailiff, to render an account. 1 Rol. 121.1. 5. 
cites 21 Ed. 3. 60. Co. Eut. 46. \ 

And if the declaration charges him as bailiff of a manor, 
and that he had the care of certain goods, ue ungques ſon bailiffe, 
is a good pla fo. the whole. Fide Rol. 121. I. 12, 15. cites 
the 14 H. 4. 21. 

But to fay the plaintiff /o/d kim the goods is not ſufficient ; 

ithout an{wering that he ncver was his bailiff. 1 Rel. 121. 
J. 10. citcs 49 Ed. 3. 7. 

So it is a good plca that he was his /ervant for ſuch a pur- 
poſe, as driving his plough, Sc. without theſe words, viz. that 
hr: ca, his bailiff in «ther manner, for he is net accountable, as 
to ſuch occupation. 1 Na. 121. J. 17. cites 7 H. 4. 14. 6. 

And it is a good plea that the plaintiff /eaſed to him the /and 
of which he is ſuppoſed the bailif. 1 Rol. 121. J. 20. cites 29 
Ed. 3. 47. Or that he hath accounted before the plaintiff. 
Raſt. 17. Vide Lut. 58. Pierce v. Clarke. Vide there the 
plea; or that hie has accounted before auditors aſſigned. 
1 Rol. 122. J. 39. cites 30 Ed. 3. 1. 5. Raft. 17. 

So the defendant may plead the ſtat. of limitations. Cam. 
Dig. 1 vol. 100. But the plaintiff may reply that it was an 
account between inerchants. Ibid. cites Vid. Ent. 76. 

And to account againſt a man as guardian; the defendant 
ſhall plead in abatement or in bar; that he never was guardian. 
Com. Dig. 1 vol. 99. (E. 3.) cites Rait. 21. 

And it is a good plea that he was guardian at fuch a time, 
and had rendered an account, with a iraver/e of the time be- 
tore and after. E. Raft. 21. 

Alto in account as receiver by the hands of A. it is a good 
plea that A. carved the money to 1he plaintiff, and the plaintiff was 
indebted in ſo much to him, and the plaintiff affigned the ſaid ſum 
to him, in payment of his debt; fo he received i? of A. and not to 

render 


1 = 


render account. 16 Ed. 3. Accompt. 53. or that it was de- 
lvered to him for ſuch a purpsſe, which he bas performed. 
Vide 2 Brewnl. Ent. 3. 

And it is a good plea, that it was delivered to deliver over, 
and that he hath delivered it accordingy; becauſe he never was 
accountable / o it; but, conditionally; jcil. it he did nat deliver 
it over. D. 3 El. 196. 43. 22 F. 6. 49. Per Curiam. 1 E. 
5. 2. 3. 21 H. 7. 34. 21 Ed. 4. 53. 5. 41 Ed. 3. 31. 21 E. 
4. 67. 19 H. 6. 5. b. adjudged. 9 Ed. 4 15. b. Per Cur. 

So it is a good plea in bar, that it was delivered to him, to 
gain the king's patents to the plaintiff for the cuſtom of cer- 
tain goods; which he had done before the writ purchaſed : for he 
was not accauntable but conditional'y. 30. H. 6. 5. b. 

In account as receiver, it is a goodplea in bar, that it was de- 
livered to him to bring to London, to one Lumoara, to make ex- 
change, and to receive letters of exchange, and /end them to the 
plaintiſf, which he het“ done according'y, &c. for this is tanta- 
mount that he never was his recciver, for to render account, 
for, it was delivered to him to exchange, and nt to render an 
account. 5 H. 5. 5. Curia. Sce Clarke's caſe, Mich. 31 Elia. 
in the exchequer. 2 L cen. 30. pl. 36. 

And an acceptance of a bill may be pleaded as payment in 
bar of an action of account. 10 Had. 37. Louviere and Lau- 


ray. 

Bee, if the plaintiff charges the defen:lant as his receiver, 
from fuch a day, to ſuch a day, the defendant muſt anſwer 
it preciſely, and it is not ſufficient to ſay, that he was receiver 
of ſuch a ſum, and traverſe, that he was receiver aliamado. R. 
Ray. 57. Southcate v. Rider. 

And a plea is not good that admits the defendant to be once 
chargeable: though it goes in diſcharge, tor that ſhall be pleaded 
before auditors, Cem. Dig. 1 vol. 100, (E. 6.) 
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SEC T. uu. has fail be a good plea befere auditors, et e 


contracio, 


T is a good plea before auditors, that the defendant loſt 


the thing by incvitable accident. Cam. Dig. 1 vol. 162. 
cites Co. Lit. 89. 0. 


Or that he was robb'd without his default. Co, Litt. 39, a. 


4 Co. 84. a. Cote cites 12 E. 3. Tit. Accempt. 111. Vide 
1 A. Ar. 124. l. 3 7 5 


Or that the ſhip was ſcized by the king's enemies; and he 
paid /3 much for the redemption of it; being done for the 


Preſer- 
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preſervation of the refidue. R. v. 1 Roll. Abr. 124. J. 45.cites 
Mich. 9 Car. B. R. between Brown and Robinſon. Per Curiam. 
x Keb. 354. 395. S. C. 

But the defendant ſhall not plead before auditors, a matter 
which goes in bar of the account ; though he omitted to plead 
it in bar. As if a defendant has reccived money to deliver to 
A. and delivers it accordingly ; and afterwards pleads, ne ungques 
fon receiver ; which is found againſt him, he ſhall not plead - 
the delivery to A. before the auditors. Com. Dig. 1 vol. 103. 5 
CE 11.) cites 1 Roll. Ab. 126. I. 7. Cro. Eliz. 830. pl. 36. 24 
Sir Thomas Treſham v. Ford. 25 

Nor ſhall the defendant plead before auditors an award be- 3 
fore the action commenced, for it ought to have been pleaded, 
in bar of the action. KR. Cro. Car. 116. Taylor. v. Page. 

So in like manner, ke hall nt plead before arditors that he 

received the money only in diſcharge of un obligation to him, by 
the ſon of the plaintiff, for that amounts to ne ungues ſan re- 
ceiver. R. v. Cr. Elig. 830. pl. 36. 
And if he pleads before auditors, that he paid 1900. charg- 
ed to be received by him, to the order of the plaintiff, and Gol. 
more; it is void, as to the farts; and if the detendant dovs 
not prove the payment of all the ſums charged, the plaintif 's 
Mall have judgment {or V much; and it ſhall not be dedufed out 
out of the /irrplus. N. v. 1 Rel. 87. pl. 38. Earl of Suffo!t 
v. Fleyd. 

And it is a general rule that after judgment quod computet, 
no plea can be olcaded before auditors: that would t.:ve been 
2 good bar of the action. 
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N action is thus by Lord Cote defined, actio nibil aliud ęſt, 
guam jus projequendi in judicis quod ſibi debetur 5 or in 
other words, an action is a lawful demand of a man's right. 
Co. Litt. 28 5. a. Vide Litt. 444. Brad. l. 3. fil. 98. PFleta l. 
T c. 15. Mirror. cap. 2. 1. Plowd. 484. 2 Int. 40. Sed 
act io nan datur non damnificato. Jenk. Cent. 6g. Flea adds 
(after the firſt definition) et quad unſcilur ex maleficio, vel qued 
provenit ex delicta, vel injuria. Vide 2 Inſt. 40. 


And 


Fd 


And in life, liberty, and eſtate, all (who have not forfeited 
them) have a property and right, which the law allows them 
to defend, and if they are violated, the law gives an action 
to redreſs the wrong, and puniſh the wrong-doer. Yau. 337. 

Action at large may be confidered as a genus, action on the 
caſe as a ſpecies of that genus, and the ſeveral kinds of actions 
on the caſe, ſuch as aſſumpſit, conſpiracy, deceit, defamation, 
diſturbance, mis feaſance, negligence, nuiſance, trover, as ſub- 
ordinate ſpecies of actions. | his is, with great propriety, 
emphatically termed an action on the caſe, as being 
and adapted according to the particular caſe in queſtion, with 
more preciſion and accuracy than uſual. 

For when the more enlightened age obſerved, that part of 
the law, as it then ſubſiſted, aided the artful, and enſnared the 
credulous, they aboliſhed the law wager and introduced this 
ſpecies of action, which, from its nature, we may eaſily per- 
ceive is aptly conſtructed fo as to anſwer the purpoſe of bring- 
ing to an iſſue and determination almoſt all diſputes ariſing 
between man and man, or for the obtaining a juſt reſtitution 
and ſatisfaction by any illegal infringement of human pro- 
Perty. : 

Nor is it any objection that ſuch action was never brought 
before. Cre. Fac. 478. 1 Rol. Abr. 108, 109. 2 Rol. Rep. 
311. 6 Med. 53. | 

And yet Littleton ſays, that no action having been brought 
on the „lat. of Merton, it is to be preſumed no action will lie. 
Litt. ſect. 108. | 

And ſo Lord Cote, non-ufage is a good interpreter of a law. 
Co. Litt. $1. 5. 

But per Holt Ch. J. where ever an act of parliament gives 
a right, or makes a thing an injury, the fame law gives a re- 
medy or action. 1 Sa/z. 20. 21. 6 Mod. 54. Which doc- 
trine is entirely contrary to what was held by Forteſcue 108. 

Theſe actions owe their rife to ſome fraud or deceit in con- 
tracts, or ſome ſecret injury to a man's right or property, and 
are faid to proceed from a non-feaſance, male-feaſance, or 
mis-feaſance, and as for every right and every injury com- 
mitted againſt a man's reputation or property, the party hath 
a rem-dy, ſo this remedy muſt be taken according to the 
method laid down, and rules preſcribed by the law; for which 
reaſon there are writs framed, and ſettled actions to which 
he mult apply; as debt upon a contract, treipaſs on a manifeſt 
invaſion of his property, c. but where the law has made no 
proviſion, or rather no general action could well be on 
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before-hand, the ways of injuring, and methods of deception 
being ſo various, every perion is allowed to bring a ſpecial 
action on his own cale. Co. Litt. 56. a. 6 Mad. 53. 54. 
There may be damnum ſiue injuria : and it is admitted, an 
action will not he for a damage, without an injury. 8 Mad. 
ns from thence it does not follow, that an action will not 
lie for an injury, without ſhewing ſome ſpecial damage. 75. 


For every injury implics a damage, 2 Cro. 478. 1 Vent, 


206. 2 / ent. 25. 2 £ev. 250. And vide 8 Med. 52. 272. 275. 
351. And again Fortejcue, fol. 111. 

It is true, generally, it there be an injury, though no damage, 
an action at common law will lie; but then it mnt be taken 
with this reſtriction, that it be a common law injury; for the 
remedy is always of the /ame nature with the injury; and 
therefore it a man have an j1jury in equity, as by a legacy's 
being detained from him, it is true he has an injury, but it is 
in equity ; and therefore 79 remedy at law ; and in tha ſame 
manner of a breach of traſt. And where a perſon hath ſome 
particular damage, yct it it proceeds from a general niſumre, an 
action will not lie; ror an indictment is the proper remedy. 
T £4. / a. 494. 

It is faid per Holi, if ig neramuss be returned, where an in- 
dictment neither contains matter of ſcaudal, nor cauſe for 
impriſonment, loſs of lite or limb; no action will lic; but i. 
there is ſcandai or loſs of liberty, c. an action will lie. 
Lord Naym. 38 1. Vide Gi. Ca. 202. 

A naked promiſe, un fafum, is not in lav a ſufficient 
foundation for an action, there muſt be a conſideration 3 and 
the conſicdlcration mull be particularly ſet forth in the decla- 
ration; fo that the court may judge whether it be ſuffic ien: 
to maintain an action. io Wd. 295 1 Sa. 229. feen, or 
2 knowledge of the matter, is alto neceſiiry in ſome cates ; 93 
where a man keeps a fierce dog, an action does not lie again: 
him, unleſs he has had notice of his milchicvous quality. 


* The word igneramus is properly uſed by the grand inqueſc, in pannelled 54 
the inquiſition at cauſes public and criminal, and written upon the bill, wher; 
they nu: like their evidenc: as defective, or too weak, to make good the pre- 
ſentment; and the effect of which word written in this manner is, that @!L 


fartker inquiry upon that party for that default is thereby ſtopped, and be de- 


livered without further anſwer. It hath a fmilitude to that ancient cuſtom 
of the Rowan, where the judges, when they abſolved a perſon accuſed, wrote 
A. upon a little table provide! ſor that purpoſe ; which fignified ab/olvimus ; 
but if they judged him guilty, they wrote C. id gf, condemnamrs. Laſtly, it they 


jound the cafe difficult and doubtſu!, they, inſuch cale, wrote N. L. that is non 


liquet. Aſfcoriur Pedianus in oratione pro Milane, Alexander as Alex an, ?ͤ, Gentad, 


dizrum. Lib. 3, cap. 14. 2 
— 14a. 
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1 Ld. Raym. 608. Otherwiſe of harſes, oxen, &c. in which a 
man has a valuable property, and which are not fo fami- 
liar to mankind as dogs ; for in the caſe of the former, the 
owner ought to confine them, and take all reaſonable caution 
that thcy do no miſchief, otherwiſe an action will lie againſt 
him. Bid. But if the owner puts a horſe, or an ox, to  oraſs 
in his field, which is adjoining to the highway, and the horſe 
or OX breaks the hedge, and runs into the highway, and kicks 
or gores a paſſenger, an action will not lic againſt the owner; 
but different if he had norice, that they had done ſuch a thing 
before. 1 Ld. Raym. 608. 

And, 14%, So per Tisis, a huſband, who provides ſuſſicient 
cloaths for an extravagant wife, is not anſwerable tor cloaths 
bought by ker of a tradeiman, whom he has warned not to 
truſt. 2 Id. Raym. 10806. In the lame manner it e runs 
away. Did. 

After having premiſed theſę fer general rules, we now 
come to conſider of the proceedings in an action on the caſe, 
when it lies, and in what catcs it hes in the plaiatiff's election 
to have one action, or another. 


3 ECT. I. Proceeding: in an action on the caſe, and 


Y the ſtatute 19 H. 7. 9. th < liz proceſs ſhailbe in ackions 
on the caſe, in the K. B. and ,. P. 23 in trefpais or debt. 
Com. Dig. i vol. 142. And theeefore the procets ihall be an 
attachment, dijireſs, capias, and 10 to orficzor;, Ibici. If an 
action on the cafe be commenced in the K. . Ly criginal, 
the defendant may be outlawed, Vid. An action on the caſe 
is an action founded upon 4 rurig, and conchides contro pa- 
cem. Com Dis. 1 vol. 139. Vang. 11. F. N. Ii. Guarto 210. 
And it is not brought upaan write, tt t regiter; 
but the writ vari-'s acco welins te tur variety of the gte. & Co. 
48. a. Nell's cafſ: Let it is an attion ala, 5 and contained 
in the reoiltcr, 4 672. 94. be Ant in all $ TIure a man 
has a temporal ins, ur age by tho wrong o. e 118 
may have an action an the . to be repaired | NAG ES. 
Com. Dig. 1 vol. 140. 1. Ti 1 1.85. Aa Holliery, en 1 4 7 2. ſtons 
a lighway ncar it, _ rely nothin, can Pals to ls licry, an 
aclion on the caſe lies; fue ig eveht to be remetlieél ui parti- 
cular, though it w a 1 „ al, as it appears he received 
ſome ſpecial damage. C. Dig. ns won 142. Gant. (but the 


judginent reverſed.) S: = 
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SECT. III. El:&tion to have one acłion or another. 


F* many caſes the plaintiff may elect either to have one acti- 
on or another ; for in all caſes where the regiſter has two 
writs for the ſame caſe, the plaintiff may have the one or the 
other. 4 Co. 95. a. Slade. 

So if a man intirely ſtops the way, water-courſe. c. of 
another ſeiſed in fee, &c. he may have an e, or an action 
on the caſe. 1 Rol. Abr. 104. As in Slade's caſe, that debt or 
aclion upon the caſe lieth upon contract. Paſch. 15 Fac. B. 
R. adjudged. This matter being moved in arreft of judgment. 
Paſ. 42 Eliz. B. R. between Church and Cantrell, adjudged 
Tria. 11 Jac B. R. between * ollecate and Tucker, adjudged, 
Mich. 3 Fac. B. Gain, fard's cafe, per curiam. 

And a man may have an action on the caſe, or debt, 
every contract executory. 4 Co. 95. 1 Rob, 593. I. 10. 1 
Vol. Com. Dig. 128. 

So 2 man may ſometimes have an action upon the caſe, or 
treſpaſs at his election; as if any one take out of his poſſeſſion 
wood cut down by him. 1 Rel. Abr. 105. J. 21. 

If I cut certain wood, and a ſtranger takes it out of my poſ- 
ſeſſion, altho* I may have an action of treſpaſs, yet I may alſo 
have an action on the cafe at my election. Paſ. 43 Elia. B. 
R. adjudged, inter Baſſet and Maynard. 

Or it a perſon reſcues a defendant taken upon a capias at 
my fuit, I may have either action on the cafe, or treſpaſs. 
2 Rol. 8 56. J. 25. 35. | 

If a ſerjeant of London, or bailiff of a counter, take a man 
upon a capias in a proceſs at my fuit, and J. S. reſcue him 
out of his poſſeſſion, I may have a general writ of treſpaſs 
againſt him; becaufe the ſerjeant is as well my ſervant for this 
purpoſe as the ſervant for the king; and therefore the taking 
out of the poſſeſſion of the ſerjeant, who is my fervant, is a 
taking out of my poſſeſſion. Trin. 15 Fac. between I heazly 
and Stone, adjudged in a writ of error at Serjeants-Inn. Vide 
the ſame caſe. Hob. Nep. 242. And theſe following prece- 
dents were cited at Serjeants-Inn, Mich. 34 & 35 Eliz. B. 
R. Rot. 169. Afotel and Rudge, adjudged in point, Mich. 
42 & 43 Elia. Rot. 468. B. R. Pattenger and Marriot, 
Micb. 37. 38 Eliz. Rot. 190. inter Fenner and Plaſkett, both 
adjudged in point, 2 Rel. 556. | 

But in the cafe aforeſaid, I may have an action on the caſe 
at my election. Trin. 15 7ac. inter Speere and Stone adjudged, 
and the judgment affirmed on a writ of error at Serjeants-Inn, 

at 


— 
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at the ſame time the general action was affirmed. So if the 


defendant ſeizes for an heriot, . not due, I may have ei- 
ther an action on the caſe or treſpaſs. 2 Cro. 50. Ces. 
Elia. 824. 

Or if the defendant detains a ſhip taken for a voyage, the 
maſter of the {hip who had the policſhon, ſhall have an action 
on the caſe, or treſpaſs. Pitts v. Gainee and Forefight, Zafler 

12 Will. 3. B. R. 1 Ld. Raym. 558. 1 Soft. 17. 

If a man promile to another 20/7. in conſideration that he 
will marry . S. a ſtranger, delt lies upon it after marriage. 
Mich. 12 Tac. B. R. between Freeman and Freenan, adjudg- 
ed, that a&ion 07: the caſe al'o lies: and where a man covenants 
to 4 a thing under a þenaity, the other may have deot or co- 
venant. 1 /%. 592. J. 40. 

If a covenant be to pay rent or other ſum at ſuch a day, he 
may have debt or covenant. 1 N. Abr. 518. J. 1. Cre. Elz. 

7. 
it A. grant a rent to B. payab'e at a certain feaſt annually, 
and covenant to pay the rent at the feaſt, action of covenant 
lies for non-payment, although he might have an action of 
debt for it. M. 7 ac. B. inter Streng and Wetts. Adjudg- 
ed per curiam Sicklemore v. Simmonds, Mich. 42 Eliz. in 
C. B. (r. Eliz. 727. debt. The cite was, that the plaintiiF 
let to the defendant by indenture, certain lands for vears z 
and the leſſee covenanted to pay tor the firſt year ſix pounds, 
and afterwards cight pounds tor every year, and vor the cigh 
pounds being in arrear, the plaintiff brought dest, to which 
there was a demurrer. And the qusfſtion was, whether this 
action, cr an action of covenant, thouid have been brought; 

and without argument it was adjudged, that the plaintilf 
might, at his cles ion, bring e157 of them; for both are main- 


tainable. So if he ſay by his deed, I am content ts pay. Hfich, 


27 Eliz. in B. R. 3 Leon. 115. pl. 109. Debt upon an obli- 
gation, the words of the obligation were, I am cemteut to give 
ta W. 10 J. at Mich. and 151. of cur Lady-uay; and it wa 
holden by the court, that an action of covenant lay upon it, 
as well as an action of debt, at tie election of the plaintiT, 
and it was alto helden by the cœurt, that it was a good obli- 
gation. and it did amount to £5 mich a3, { promiſe id fan, &c. 
and it vas h: lden, that althougli the action is {or 400. an 
the declaration is 20 J. and 20 7. it two {overall days, yct it is 
good enough, and the declaration is well puriizvt to it; and 
afterwards judpnent was given for the plaintii, Debt as wail 
as covenant lics for 2 D Jum covenanter] to be paid per 
nontb, as long as a ſhip ſo! be out, on n averment of the 
nie. 
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time. Shepherd againſt Hooker, Eaſter 11 Geo. 2. 1738. in 
K. B. Andrews 150. 

So where a man is accountable for money or goods, an action 
on the caſe lies againſt him or account at election. Wilkn v. 
Filkin, Hill, 2 WW. M. H. K. 1 Salk. 9 pl. 1. afſumpſi, 
and declares, that the defendant intending to go beyond fea, 
he delivered him a box and goods, which the defendant pro- 
miſed to diſpoſe of for him, and to g:ve him an account there- 
of at his return, the def:ndant pi-aded in abatement, that he 

was the plaintitf's bailiff, and merchandized the faid goods, 
— that he ouzht to bring account, and not an action on the 
caſe, fed nan a. lacatur, for the action being grounded on an 
expreſs promiſe, aſſumpſit lies as well as acceunt, and the plaintiff 
has his election. 

Nota, The objection was, that in account aguinſt the defen- 
dant as bailiff, ke would have allowances, Ws. and * #7, 
there ia ſome inconvenience ir: giving, a long rambl! 2 .ccount 
in evidence to a jury; but where-cvei i 5 r ilit, ne 
promites to render account. Jud. f. quer, fro. I of 
Shower 71.) And it is in the election o a man te: de- 
tinue, replevin, or treſpaſs, tor goods taken fro n him by w.. ng. 
Cro. Eliz4824. 2 o. 50. or he may have trover cr tre Cale 
at election for goods taken by wrong. bifhop v. Viſcuuutts 
Montagne. Paf. 42 Klin. C. H. Rot. 733. ro. i lis. 824. 

Action far trouver and converſion of five oxen, the defen- 
dant pleaded, nt griilty 5 and by ſp: cial verdict it was found, 
that one 4 S. as ba:liff ta the deferidant, took thoſe beaſts as 
for heriots due to the detfenduat, where there were not any rag 
and without any command trom the faid Viſcounteſs Montague; 
but that afterwards ſhe agreed thereto, and converted them; 
and after that the bailiff died; and whether thi. action hes, 
or that he ſhould have brought a general action of l. epa, was 
the queſtion; and * alm/ley and Amgſmi't held, that this 
action lies not ; for when rhe bailiff took them tortioufly, the 
property is divcited out of the plaintiff, and the poflefiton 
o that he cannot ſuppoſe that he was — of them until 
he loſt them, and until they came to the defendant's hands 
and the defendant, by akenting to the taking, is a treſpaiſer 
ao initio, as 38 Af 9. 33 Ed. 3. 18 & 40 Ed. 3. 20. all are. 
Wherefore where he might have had a general zurit of tre/paſs, 
he cannot have any other manner of action, eſpecially not 
this action which differs from it in nature and quality. 

hut Andreu and arbiter e contra. 

Tbey agreed, that an aſſent before or after the taking of the 
good, made her a treſpaſſar 46 initio, and liable to be puniſhed 

as 
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as atreſpaſſer ; but not an aſſent after to a battery ſormerly done, 
or to that which is a tort, and puniſhable by the ſtatute law 
as an afſent to a riet or forcible entry, after it be done, thall not 
make him puniſhable. But although treſpaſs lies, yet he may 
have this action if he will; for he hath his clection to bring 
either, and as he may have detinue or replevin for goods 
taken by a treſpaſſer, which affirms always property in him at 
his election, fo he may have this action; for que may quality 
a tort, but not increaſe a fort; fo he hath election to make it a 
tortious frilal, or not, which is the reaſon, that if goods be 
taken by a treſpaſſer, yet if the party from whom they were 
taken be attainted of felony, he thall forfeit them ;, for the 
right and property remaius in him; and the law thall adjudge 
them in him, until he makes his ciection to thc contrary, 
by bringing of a writ of treſpaſs; wherefore here he might 
maintain the one uri or other at his clectian, wheretorr, Wc. 
adjudged for plaintiff. Cro. Fac. 50. Fing/mi/l, accord 


with Anderſon and FW almnfleg, The number of the roll there 


is 730. 

90 a man may have an action upon a ſtatute, or by com- 
mon law. Laſil;, ſomètimes a man has clection to fur in the 
temporal court, or in the ſpiritual, as for a penſion by pre- 
ſcription. Fitz. V. B. Quar. 117. 1 Sid. 

If a parſon or vicar have a penſion out of another chnrch, 
and the penſion is kept from cither of thein, and another 
parſon takes and claims the ſame, the parion or vicar who 
ought to have the penſion, mey ſue for the tame in the 


ſpiritual court; and fo if a parſon or vicar, or maſter of an 


hoſpital, ſue for a penſion in the ſpiritual court, which they an 
their predeceſſors have had time out of mind, Fc. if the other 


party purchaſe a prohibition upon the matter ſucil, he ſhall have 


a conſultation ; and yet it feems, that upon the prefer. ption, he 
may maintain a writ of annuity at the common law ;, but the 
fame is in his elections; but if he once ſac a writ of anawity a! 
the common law for the ſanie, and declare there upou the pre- 
ſeriptian, then he ſhall not atterwards ſue in the ſpiritual court, 
for that annuily in the name of a penſion; and if he do, it feems 
the party may have a prohibition againit him. See the ſtatute 
34 H. 8. c. 19. Trin. 15 C. 2 B. R. 1 Sid. 2:46. 


— — 


»Jide, 2 In. 491- That it is only ſucabl» at common lav; yet in Zoving's 
Rep. 62 e 113. it is laid by Ter iſen Jul. thut the plaintitf had his #/c4or ; 
to which the court inclined. Af 23 Car 2 2. KR. And yet in Poſ 15. Car. 
2 B R. Windham cited a caſe, II Car. 1. iu Z. R. where Cole Beld the jaw 
to be coutraty: and Fiz. opiaioen d:nicd, _ 

5 Nie, 
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Nota, Upon a motion for a prohibition to the ſpiritual court, 
becauſe one ſued there for a penſion, it was ſaid by the court, 
that the law is according to Fitz. N. B. ante quar. 117. That 
if the penjion be by preſcription, it is in the election of the party 
to ſue for it in the ſpiritual court as for a penſion, or to fue at 
common law as for ennuity; and it was faid, that the bouks 
cited by Lord Cole, 2 Inſt. 491. 492. on the ſtatute Cir:nm- 
ec. agat. do not warrant his opinion, that the ſuit ſhould be 
at common law only. 2 Cre. 666. (marg. ref.) 3 Cra 675. 
Godb. 196. 

But Tuiſden and ind bam Juſt. ſaid, that it was adjndged in 
the time of Reg. Fac. that for penſion by preſcription, a re- 
medy ſhall be only at common law. Ideo quære (mary. ref. 
Hard. 230. Vent. 3. Noy 16.) 


SECT. IV. bea action en the caſe hes. 


F a *pari/ioner be excluded the vefry, he ſhall have an 

action upon the caſe, it he thews a right to be in the place 
where the veſtry aſſembled. 12 47d. Ca. 355. 

And if the wrong of another be not directly done by a 
man, but is the conſequence of a lawful act by him, he ought 
to have an action upon the cale. 2 Had. 272. Cam. Dig. 
1 vol. 1429. | 

If the pariſhioners of B. ought to paſs a ferry toll- free, 
every pariſhioner ſhall have an action againſt the owner of the 
ferry, in order to aſſert that right where he had a particular 
lofs. Seb. 2 Had. Caf: 35 2. 355. 


— — 


SECT. V. Deu it does not lie. 


N 2:7:2n upon the does not lie, when there i; not any 
A temporal damage. Cooper v. Nitbem & us ich. 20 Car. 
2.in f. K. Iatr. Trin. 20 Car. 2. E. R. Rat. 1606. 1 Lev. 247. 
1 Sd. 375. 

Neither docs an action upon the caſe lie, when there is ns 
zarticular damage to any one, but it is common to many; and 
if a man dc diiturbed in going in a common highway; or if 
a ditch be made overthwart the highway, fo that he cannot 
paiz, yet he iball not have an af7ion ibn the case for this in 
order to av multiplicity of faityz tor if he may, every man 
n.gy Lave fork af ond the law 115 provided another proper 
remed; 
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remedy for this common nuſancen, viz. a preſentment in the leet 
or tourn ; fo no action lies for ſtopping a common ferry. 3 
Med. 294. adjudged. But where the inhabitants of Southwark, 
by cuſtom, had a watering-place for their cattle, which was 
ſtopped by F. S. it was adjudged, that every inhabitant might 
have an action, for elſe they would be without remedy, becauſe 
ſuch a nuſance is not preſentable in the leet or tourn. A- 
bury and Powel, Cro. Eliz. 664. cited Co. Lit. 56. a. 1 Kal, 
Abr. 110 pl. 2. 

And it does not lie where the particular damage is not ſpe- 
cially alledged. 1 Sal. 16. 

Neither does it lie for an act not prohibited by law, though 
it be to the damage of the party; as if a man erect a dove- 
cote, or cony-borough on his own land, though the doves 
or conies hurt the neighbours. Mo. 4. 20. 453. 1 Vol. Com. 
Dig. 141. 

So alſo it does not lie, where the damage happens by the 
negligence or default of the plaintiff himſelf. 2 Lev. 196. 
1 Vent. 310. 

And it does not lie for an action of another nature. Com. 
Dig. 1 vol. 141. 3 

So an action on the caſe lies not for the battery of a man's 
wife, by reaſon of which ſhe languiſhed for ſix months, and 
then died. R. 2 Rol. 557.1. 5. Vide Yelv. 89. go. 

So if a miller take toll of one who is toll-free, an action on 
the caſe does not lie, but treſpaſs. 1 Rel. 105. I. 5. 2 Kol. 

6. J. 10. 

07 if a miller take more for toll than he ought. 1 Rel. 105. 
J. 5. JI. 30. 2 Rel. g56. J. 10. 

if a man enters my land and commits a nuſance there. 
1 Rel. 105. I. 25. . 

Nor does it lie for mere treſpaſs ; as for pulling down a wall, 
and taking off the tiles from an houſe, unleſs it be alledged, 
that the timber was thereby rotted. Semb. 1 Kol. 104. I. 5. 

And it does not lie when the law has provided another 

As in Chancery; if feoffees to an uſe at common law refuſe 
to make a feoffment, or join in voucher, Sc. an action upon 
the cafe does not lie; for they ſhall be compelled in Chancery. 
1 Rell. 108. J. 35. 45. | 


* Fide nuſance 2 R. Abr. 140. 141. e. Moor 180. pl. 321. . P. adjudged. 
4 Co. 18 @. S. P. 104. 6. S. F. 2 Co. Ir z. 3. S. P. 2 Brown. 147. S. P. 


ar guend. 3 Med. 391. S. P. arguend. N 
or 
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Nor if the lord of a manor refuſe to hold a court, or to 
admit upon a furrender. 1 Rel. 108. J. 20. 30. 

So, when a remedy is provided by ſtatute; as if a ſtatute ' 
prohibits the importation of cards without licence, Ec. 

An action upon the caſe does not lie by any who has the 
King's licence againſt the importer for a damage to him. 1 Rol. 
106. J. 10. 1 Vol. Cem. Dig. 142. 


SECT. VI. Obſervations on the declaration. 


N an action upon the caſc, the original contains the whole 
caſe ; and the courſe was formerly, to recite the original in 
the declaration; but now in B. R. and C. B. by rule = court, 
the declaration nced not reſpect the original writ ; but ſhall 
fay only, A. complains, &c. in @ plea of treſpaſs upon the caſe; er 
was attached ta anſwer B in a plea of treſpaſs upon the caſe Com. 
Dig. 1 vol. 143. cites Cemp!. Attorn. 298. 344. Vide Rules and 
Orders of C. 5. 26. 

So if the writ be recited to be in a plea of treſpaſs, and the 
declaration be treſpaſs on the cafe, it is good, notwithſtand- 
ing the variation; for, in @ plea of treſpaſs that alſo extends 
to zreſpaſr ufon the caſe as well as treſpa/s. Cro. Car. 254. 
Hob. 180. Cro. Car. 325. 

But the plaintiff nmit beware that he follow his original, if 
it be by writ; for it the writ be trefpaſs vi & armis, or upon 
the ca/e the judgment muſt de /uitable. Dr. & Stud. 33. 9 
Co. 50 b. Cro. Car. 325. 

And fo muſt it be in a bill in the X. B. But if the Bill be 
ireſpais generuliy, neither {zying v: © armis, nor upon the ca/e 
e-pecicily, he may uſe it to either. 1 Cro. 325. 

An action on the cafe was brought for a falſe and malicious 
ind:Ctment, without faying, Je ind: ment was without probable 
carſe, yet notwithſtanding that omiſſion, held good. 10 Med. 
1.30. 21.1. 

But it would have been otherwiſe, if the action had been for 
a malicious profecution. 10 Mod. 148. 

In cafe for Malicious preſeructon for felony, the declaration muſt 
certainly agree with the indictment. 12 Hd. 555, And the 
defendant muſt prove a feln; committed, and allo a protacl: 
cauſe of ſuſpicien. Void. A declaration in an adtion uon the 
caſe generally omits +1  arnus. Hitz. N. B. 86. Duar. 196. 
42 Aj. pl. 9. 1 Rel. 1.1. 23. 

And therefore in an dien upon the caſe for negligence or non- 
feazan.e, it the decleralicn be Vi Saris, it is bad. 2 Co. 50. b. 

- . 80 
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So in an action upon the caſe for topping a water-courſe on his 
own land. Per 2 Inſt. 144. Poph. 170. 171. Or for erecting 
a gate, whereby he was hindered in his way to his own cloſe. 
Mich. 28. & 29 of Elia. in B. R. Gods. 54. pl. 67. 
In an action upon the caſe, becauſe that the defendant had 
made a gate in one town tor which he could not go to his 
cloſe in anothec town, Lock took exception, that the writ was 
vi & armis : and it was agreed per curiam, that for that cauſe 
it was not good; alſo the vin was of one town only; whereas 
4 it ſhould have been of both; for he ſaid in Hankford and 
| Ruſſels caſe, the nufance was laid in one town, by which his 
mill in another town could not grind, and upon not guilty 
pleaded, the viſue came from one town only; and it was 
adjudged, that it was not gc. But an action upon the caſe for 
a misfeazance, which is the cauſe, but not the very point of the 
afion, may be alledged vi & armis, as in an action for a diſ- 

* turbance to hol4i a court, by which he loſt his fees, the diſtur- 
bance may be alledged vi & armis. The carl of Shrewſbury's 
caſc, Trin. 7 Juc. in C. B. Rot. 2612. 9 Co. from fol. 46. to 
52. incluſive. 

And a declaration in an action upon the caſe for negligence or 
non-fea/ance, ſhali not ſay, contra pacem ; but an actian upon the 
caſe being founded upon a wrong, may conclude, contra pacem. 
F. N. B. 92. E quarto 21%. Vau. 101. And therefore where 
it may ſay vi & armis, it may certainly conclude contra pacem. 


Com. Dig. 1 vol. 143. 


© 
7 


* 
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Aion on the Caſe upon Aſſumpſit. 


"9 n writs 


CH AF. 2 


SECT. I. Signification of the Word aſſumpſit, and when it lies. 


SSUMPSIT is a voluntary promiſe made by word, by 
which a man aſſumes and undertakes to perform or pay 
any thing to another. This word contains in it any verbal 


* The word ve (in Latin vi/etun) ſigniſies a neighbouring place, or place 
near at hand. 19 2. 2. c. 6. Locus quem vicint habitant. It is the fame as 
venue, and is the place frum whence a jury are to come for trial of cauſes. 
F. N. B. 1s. 

The moſt general rulcs, in reſpe& to the neceſſity of a weave are, that a venue 
is neceſſary in all caſes where the matter is traverieable, or where it affects the 
right of the action; but where it merely regards the perſon, or concerns 
damages only, in ſuch caſc a vc2ue is not neceſſary. 5 Bas, Ar. 32 8. 


E promiſe 
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promiſe made upon confederation, which the civilians expreſs by 
ſeveral words, according to the nature of the promiſe, calling 
it ſometimes pafum, p romiſſionem, and at other times, /pon- 
fronem, pollicitationem, or conſtitutum. "The word is derived 
from the Latin verb aſumpfit, and bears the ſenſe of, he hath 
aſſumed upon, or undertaken. Cowel. Int. 

Of ail actions founded upon contract, none is in more 
general uſe than the action of aſſumgpſit, which is founded 
upon a contract, either expreſſed or implied by law, and 
gives the party damages in proportion to the loſs he has 
tuſtained by the violation of the contract. 

There are two forts of aſſumpſits: Firff, A general inde- 
bitatus aſſumpfit. Cecondly, A ſpecial afſumpfit. Com. Jac. 206. 
Trials at Niti prius 120. 

And an indebitatus aſſumpſii will not lie where the debt is due 
by ſpecialty ; for in tuch cafe the ſpecialty ought to be declared 
upon; therefore it is always ncceflary in this action to ſhew 
for what cauſc the debt became due; and in caſe it be not 
ſhewed, it will be a ſufficient reaſon to arreſt judgment, or 
to reverſe it upon a writ of error. 

But an aſſumpſit lies upon every executory promiſe not 
performed, when made upon good contideration, which 
confideration is deaned a cauſe or occaſion meritorious, that 
requires a mutual recompence in fact or in law. Hard. 72. 
Dyer It 36. b. 

And this, though the promiſe be not made upon expreſs 
words, as upon every contract cxecutory, each party ſhall 
have an at againſt the other, who does not perform his 
part of the contract, and ſhall recover the whole debt, beſides 
his ſpecial loſs in damages. 4 Co. 94. AH. 433. 667. Slade. 
2 Cra. 544. Jenes 146. 

A ſpecial action upon the caſe lies, upon a —— to 
deliver up a bond pledged, upon payment of moncy borrowed 
of the defendant; the breach aſſigned was, that the defendant 
refuſed to deliver up the bond, and held well enough, although 
it is not laid, that the moncy was paid or tendered ; it having 
been proved at the trial a tendering of the money and refuſal. 
r Part Wilſon's Rep. 115. Alcarn Execut.” v. Weſtbrook, B. R. 
Afich. 19 Geo. 2. 1745. 

And if merchant direct a bill of exchange to another mer- 
chant, pdyable to A. or order, and the other accepts it; by 
the law-merchant a promiſe is implied in the acceptor to pay 
it! 1 Rel. 6.1. 45. 2 Cre. 306. 

And an afſumpſit lies for every indorſee to whom the bill is 
aſſignzd; fo every indorſor who aſſigns ſuch bill, is liable to 
an aſſump t by any ſubſequent indorſce. 1 Vol. Com. Dig. 
145. And 
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And if the merchant to whom a bill is directed refuſe it, 
the director is liable to every indorſce. 2 Vent. 308. 

And if upon a merchant to whom a bill is directed refuſing, 
a ſtranger accepts it for the honour of the director, he is liable. 
Per Holt, Tr. 12 W. 3. Gregory and I alcep, Mar. 88. Vide 
Lut. 899. (Reported Compn's Rep. 76. 1 Ld. Raym. 575.) 

And an aſſumpſit lies when a man, by expreſs words, aſ- 
fumes to do a certain thing. 1 Vol. Com. Dig. 147. 

But the words muſt be certain; and therefore if a declara- 
tion omit the words (aſſumꝑſit folvere) it is bad. 1 Sid. 306. 

But it is a doubt, whether it be any thing more than form. 
Ray. 123. 

Obſerve, the confideration upon which an aſſumpſit ſhall be 
founded, muſt be for the benefit of the defendant, or to the 
trouble or prejudice of the plaintiff. 1 Vol. Cem Dig. 149. 

And an afſumpjit lies though there be another remedy ; 
as debt. ; 

So it lies upon an expreſs nromiſe to pay a debt upon ſpeci- 
alty on a new con{ideration ; as in confideration of forbear- 
apce, Sc. Cro. Car. 343. Cro. Elz. 243. 


Ct, 


SECT. II. The proceedings. 


ORIGINAL. | N 


Y the ſtatute 19 H. 7. 9. the like proceſs fail be in 
actions on the caſe in E. R. and C. þ. as in treipet3 
and debt. 
And therefore in C. B. (and alſo in B. R. when the pro- 
ceeding there is by original) tae proceſs muſt be attachment, 
diſtreſs, and fo to outiawry. « Vol. Com. Dig. 163. 


SECT. II. Declereotion. 


HE law alias not one action upon ſeveral nd diſtinct 
cauſcs of action; and therefore a man cannot join 


 foveral and diſtinft cauſcs of action ia the fame count or 


declaration. 1 Vol. Com. Dig. 120. 163. 
$9 a man cannot join actions founded upon a tort, and 
upon contract in the ſame declaration; for they require dif- 
ferent proceſs and diflcrent pleas. Dar. 3. | 
As an afſumpfit and an action upon the cafe founded on 
fraud or deceit. Carth. 169. 
E 2 Or 
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Or if a man join aſſimgſit and trover in the ſame deelara- 
tion. 2 Lev. 101. 3 Lev. 99. Raym. 233. 

And it muſt be certain ; for if it does not ſhew the plaintiff 
or defendant certainly, it is bad. Com. Dig. 1 Vol. 163. 

Therefore if the declaration fays, qued def. folveret, and 
omits aſſumpfit, ſuper ſe, it is not good. 1 Sid. 246. Dan. 
74. 2 Rol. 464. 
$0 a declaration in aſſumpſit muſt ſhew the certain time 
and place of the promite, as it muſt ſhew that the under- 
taking was certain. 1 Vol. Com. Dig. 164. 

Yet if it be aſcertained by an averment, it is ſufficient, 
as a promiſe to pay quantum mereret; with an averment quod 
meruit tantum, is ſufficient. Cro. EI. 149. 2 Cro. 370. 619. 
Cro. Car. 77 | 

And, it muſt alſo ſhew the certain cauſe of the debt for 
which the defendant made the promiſc; and therefore indeb. 
af}. for money ante tunc debit” is not good, without ſaying, fer 
what cauſe due. 190 Co. 77, 4. 2 Cro. 207. 213. 642. Hob. 
5. Noy 146. 1 Bull. 152. ; 

Or guas /olviſſe debuiſſet ſecundum agreamentum inter eos, Viz. 
which he ought to have paid according to agreement between 
them; for perhaps the agreement was by deed, bond, r. 
2 Lev. 152. . 

But for arcs ſold, money received to his uſe, c. without 
ſaying, for what qvores in particalar, &c. is fufficient. Feb. 5. 
2 Cro. 207. 245. 1 Rol. 24. H. $54. Ow. 123. 

And the declaration muſt alledge the whole promiſe, for 
« amonoft ether things prentiſed, is bad. Mar. 100. 1 Vol. 
Cem. Dig. 164. 

In the fame manner that the defendant promiſed to pay his 
coſts, without ſaying, “ how much he had expended,” is ill. 
Cro. Eliz. 256. 

But ia conſideration, that at the requeſt of the defendant, 
* be hed made divers cloaths,” without laying, what in parti- 
cular, is good; for the defendant knew, they being made at 
his requeſt. . Jer 3 u. Cra, Car. 573. 2 Sand. 373. 

Or had found victuals för the defendant, his retinue, 
ſervants, without faxing, for 20, or for what time. 
Ray. 8. 

9 if the words, fn cenſderation, are omitted, where the 
action is founded upon a contract, which imports a conii- 
deration. It. 237. 

But if the declaration ſays, that“ he d:/endant ⁊uoulil pay, 
omitting* that ** he afumed on himſelf,” it is bad. 1 Sid. 246. 
Dan. 74. 2 Rol. 464. * 
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Yet if the declaration ſavs, that the defendant aſſumed 73 

„without faying 7 whom, it is ſufficient ; for it ſhall be 
mtended to him from whom the conſideration comes. N:y 
38. 1 Sd. 246. 

Or if it ſays, that ec, be promiſed, &c.” without ſay- 
ing directly, that ** he dd prom!/z,” it will be well. Hard. 1. 

So it the declaration ſays, that the defendant aſſumed to 
pay to the ſaid 1 (inſtead of the plaintiff) it is 
good. 1 Ne. 15. J. 20. 

Or if in the ſecond contit the name of the defendant be 
4 omitted; for that is coupled with the firſt. Lut. 235. 
Sal. 663. 5 Md. 306. 

So if it ſaid, that the plaintiff aſſumed (when it ſhould be 
the defendant) it ſhall be aided after verdict, as a miſtake of 
the clerk, where the plaintiiF and defendant were well named 
before. 8 H. 6. Cra. EI z. 435. 

So if it be faid, that the defendant being indebted for 
money reccived to the uſe of the defendant (for the plaint H) 
it is good after verdict. Palmer and Staveley's caſe, 13 IF. 3. 
(reported Salk. 24. 1» Id. Naym. 669.) 

And by the ſtatute 16 & 17 Car. 2. 8. after verein no 
judgment ſhall be ſtayed or reverſed for miſtaking of the 
Chriſtian or ſurname of the plaintiff or defendant in any 
declaration, 7c. where the right name or ſurname in the ſame 
ar any preceding record, writ, plaint, or roll, is once trul 
alledged; and therefore if the plaintiff be named for. the 
de or e contra, it ſhall be amended after verdict. 
Sid. 306. Lut. 235. 


w- 


SECT. IV. Plas in Aſſumpſit. 


N aſſunibhit is an action founded on a contract, the per- 

formance of which is a fraud and injury to the plaintiff ; 
and therefore a neceſſity ariſes for the detendant to — 
that there was 10 contract, or that the contract was void, 
and without conſideration, or that he hath performed it, 
and is by that means diſcharged ; and to an aſſumpſit the de- 
fendant may plead in diſcharge the following pleas: k. 
Tender. 2. Within age. 3. "Outlawry or recuſancy in the 
plaintiif, 4. Foreign attachment. 5. Compoſition with 
creditors. 6. Ilie ſtatutes of uſurr. 7. Ihe ſtatutes of 
gaming. 2. Accord with fatis faction. 9. Arbitrament. 
10. Infimul compbuterverunt. 11. A bond given for the debt. 
12. A diſcharge of the promiſe. 13. A releaſe. 14. Per- 
formance Gf the promilc. 1 Vol. Coz. Dig. 108. 
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To a declaration in an afſumpſit, the general iſſue is, nen 
aſſumpfet. Cl AM. 71. 

And if the defercant plead, met guilty, it is bad upon a 
demurrer. (ro. Lliz. 470. Pc). 393. 

Put it ſhall be aided after verdict by the ſtatute 32 H. 8. 
30. See Cro. El:z. 470. 

Lo ſeveral counts in an amt upon ſeveral promiſes, the 
defendant may plead nen aut generally. 1 S. d. 333. 
Cro. Car. 219. 2 Cro. 544. 

And in the f:me manner in an action on the caſe upon an 
aſſumpſit of the teſtator, if the defendant ſay, n5n afſumpſit 
genera y, it ſhall be good after verdict. 1 8:4. 292. 

So an exccutor may plead in bar the fame bar that his 
teſtator might have pleaded; as mn afſimp/i? tellator, Q. 
5 Vol. Cemxrn't Dig. 170. EY 

Alſo nau afjumbft generally is gocd ; for it ſhall be referred 
to the teſtator. 1 Lev. 183. 1 Sd. 292. 

But to an entire undertzking he cannot plead nen afſumpſit 
to part, and pay went to the other part. Afar. 100. 

By the ſtatute 21 Jac. 16. all actions of account, and 
upon the caie, We. other than {fac}, accounts as concern the 
trade of merchandize betwecr. merchant, and merchant, their 
factors, or ſcrvants ſhall be commenced, within fix years after 
the cauſe of action, and not aſter. Provided, if any judgment 


be reverſe! by, error, oz arreſted after verdict for the Plaintiff, 


or be bij t by original, whcrcon the defendant is outlawed, 
and the orwlawry reverſed, the Plaintiff may have a new 
action in a year after ſuch reverſal, or arreſt ui judgment, 
and not after. | 

And provided alfo, that an infant, feme covert, non comps, 
2 per'on in priſon, er beyond fea, at the time of the cauſe 
of action accruing, ſhall have liberty to bring an action within 
hx years after being of full age, diſcovert, of ſane memory, 
at large, or returned from bey ond the ſcas. 

And therctore if the cauic of action aroit fix years before, 
the defendant may plcad, that he aſſumed not within fx 
years. 2 Sand. 118. | 

And the plca docs not vary, though ninety-two days by 
the ſtatute : 7. T Af. are excluded out of the fix years 
Zor that ſhall come ſru:n the other fide. 3 / ev. 253. 

And this plea admits a cauſe of action before ths fix years. 
2 Jem. 151. 

There fore the pica will not avail, if he promiſe within ſix 
years, though it be without a new conſideration. Reſolved 
ger 10 J. Ro. H. 16 V. 3. 2 Vent. 152. 5 Med. 426. 
C1r:h. 471. Sal. 29. | 
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Or if he acknowledge the debt within the fix years, it is 
evidence, though not concluſive. Per 10 Fuft. H. 10. . 
3. 5 Mod. 426. Carth. 471. 

So if he fay, prove it due, and I will pay cu. Per Holt, 
and nine others, J. H. 10 l. 2. Carth. 471. Sal. 29. 
5 Med. 426. 

Yet, a conditional promiſe within the fix years is not ſuffi- 
cient. Per Holt at Hertford, 13 I. 3. 

Nor, in an action againſt ſeveral, who all plead non aſſumpſit, 
is it ſufficient for the plaintiff, that one of them promiſed 
within the fix years. Per 3 [nft. Vent. contra. 2 Vent. 151. 

And, the defendant mult plead the ſtatute, elſe the plain- 
tiff ſhall recover, though the declaration alledge a promiſe 
ſix years before. 1 Vent. 191. Cro. Car. 160. See Cro. 
Car. 294. | 

Where the ſtatute was pleaded after error brought, agrees, 
Cro. Car. 331. 404. Reſolved 1 Lev. 110. 

The defendant formerly uicd in non aſſumpſit infra ſex annos 
to recite the ſtatute at large. 2 Mod. Ent. 142. But now 
it is not the courſe, and is not neceſſary. 2 Sand 118. 123. 

And, ſhould a promiſe be ten years before, to pay upon 
requeſt, Oc. and the requeſt be made within the fix years, 
the ſtatute is no good plea; for the cauſe of action was the 
requeſt. Cro. Car. 139. 1 Lev. 48. 

So where the confideration of the afſirmpfiz is executory, the 
plca mutt ſay, that the cuuſe of cctian has nit accrued, &c,” 
gal. 422. 

And ſo in an action by an adminiftrater, if the adminiſtra- 
tion was granted within tlie fix years, though the inteſtate 
died before the fix years, Skzz. 555. 


SECT. V. Replication to non aſſumpſit evithin fix pers. 
P non aſſimpſit infr2 ſex annros, the plaintiff may, by 


replication, fay, that he or ſhe was an infant, covert, &c. 
when the cauſe of action accrucd, and ſued within fix years 
after full age, c. Lt. 243. 2 Sand. 120. 1 Sid. 453. 

And it is to be remarked, that though in the proviſo for 
infants, Sc, treſpaſs only is mentioned, and not !re/paſs on the 
cafe ; yet all actiaus on the cn/e ere within the equity of this 
proviſo. 2 Sand, 120. 121. 1 Sid. 453. Lut. 243. Per 3 
J. 2 Mod. 72. 

The plaintiff may reply that the defendant was out of 
the realm. R. Cont. 1 Sho. 9g. N. cant. Sal. 420. R. cont. 
Carth, 137, Admitted by the ſtatute 4 & 5 of Ann. 16. 9 

ut 
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But he cannot reply that the defendant had privilege of par- 
liament. 1 850. 99. See Carth. 137. 

And, the plaintiff may ſay by his replication, that he pur- 
chaſed another original, upon which the defendant was out- 
lawed, and afterwards the outlawry was avoided, and he ſued 
within a year. Cro. Car. 294. Jen. 312. And this too 
when the outlawry is void by plea, or reverſed by error. X. 
per 3 J. Cro. Car. 295. 

But, the plaintiff cannot reply, that it was for an account 
between merchants; for this exception extends only to ac- 
counts current, not to ſtated accounts. 3 Sand. 127. 

50, the plaintiff may r:ply generally, quod cauſa actionit 
accrevit infra ſex ann g. 1 Vol. Com. Dig. 168. 

And it the defendant plead, that the cauſes of action, nor 

of them, accrued within ſix years, it is a good replication, 
that the cauſes of action, or ſome of them, did accrue. Lut. 
1607: 

And, if the plaintiff be intitled, by adminiſtration, it is ſuf- 
ficient, if thc adminiſtration was granted within the ſix years. 
Sal. 421. Carth. 337. 

But, Jaſtiy, a replication to non aſſumpſt within fix years muſt 
conclude with an averment, and not to the country. 4 Med. 
376. Carth. 337. 


_— 
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C20: VI. 
S ECT. I. [hen the Writ lies. 


HIS writ of conſpiracy lies, when two or more, by ma- 
lice conſpire to indict another falſely. F. N. B. 114. 
2 Bulf. 27m. 1 Sand. 230. | 

But, if only one is concerned in the indiftment, confpiracy 
does not lie, but an action upon the caſe in nature of con- 
ſpiracy. F. N. B. 114. Cro. Eliz. 701. Jon. 94. 2 Cre. 
193. 

"Ks if huſband and wife conſpire, without any other; for 
they are but one perſon. F.N. B. 116. 

But, for indicting tor treſpaſs, or other falſity, conſpiracy 
lies againſt one, being properly an action upon the caſe. F. 
N. B. 116. 1 Sand. 239. 

SECT. 
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SECT. II. The pricecdings in conſpiracy, er in an ation on « 
the caſe, in nature of conſpiracy. 


Tun WAIT. 


N an action for a conſpiracy, it is neceſſary that the writ 
be con/piratione irter eas habiia, i. e. “ in a confpiracy held 
amongſt them.“ Reg. 134. 

But, in an action on the caſe in nature of conſpiracy, theſe 
words are not neceſſary, vet it -ſeems theſe words may be in an 
action on the caſe in nature of contpiracy ; and reſolved by 
3 J. but Morton contra. And ſo alto Sa- 4. tor he ſays, that 
theſe words ſhewed a formed action of conſpiracy. 1 Send. 
229. 230. 

And this difference is eld, that an action for a conſpiracy 
muſt be againſt tuo or more; but an action on the caſe in 
nature of conſpiracy may be againſt one only, 1 Vol. Com. 
Dig. 171. 

Therefore it is, that in an aclon ſor a conſpiracy, if all are 
found by verdict, not guilty, except ore, the plaintiiF cannot 
hare judgment; for his action fails, F. N. B. 115. 

In a writ of conſpiracy, if one pleads to the writ, 22d the 
other to matter in law, and it be found by verdict againſt him 
who pleaded to the writ, and adjudged to him who pleaded 
to the mattter in law; yet the plaintiff {hall have judgment 
againſt the one who pleaded to the writ; for it may be, that 
they conſpired, thovgh the matter in law is adjudged for the 


other. F. N. B. 115. 1 Vol. Cem. Dig. 172. 


SECT. III. Te Deciurotion. 


FI E. dechraticon muſt ſuppoſe the fact deve by the de- 
fendants to be falt, ant u. nalicious; and this too in an 
action on the calc, an We il 15 in a writ of conipisacv. 

And there{ore, in an action 0a the Cafe, if the plaintii de- 
clares, that the defendlant carried him before a juſtice of neace ; 
and when he was diciarged N ite nrit juſtice, carried him 
before another |} jnttice, and ul cz. Ax. malitin e cauicd him to 
be bound be recoguizance tothe 2 and there ** faiſely 


———_—— 


« and m aicionily enderraureck » have him indicted TT 
felony, it is not pot; for he po vo ant muilicinely,” is 
do endeavour to have nam . tad, no: 10 the procurement, 


Which 
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which was malitigſe, and not fa'ſo. Reſolved after verdict, 
1 Rob. 111. J. 25. 

So, if the declaration ſay, falſely and injuris ay procured, 
c. it is not ſufficient. 1 Noll. 112. J. 25. 

But, that the defendant ex maliſ ia ua defamare, &c. falſo & 
zii crimen felonie impeſuit, & malitio/e procured him to be 
indicted, is ſufficient; for upon the whole declaration it ap- 

ars to be malicious. 1 Ke!. 115. J. 15. 

And, the declaration muſt ſhew that the plaintiff was in- 
dicted before juſtices, who had authority to take the indict- 
ment. 1 Vol. Cam. Dig. 172. 2 Cro. 357. 2 But. 271. 

Alſo the declaration mutt fay, before wheat udge, elſe the 
declaration is bad. Crs. Eliz. 724. 5. 

Yet, if the declaration alledge the indictment before juſtices 
Foyer and term:iner, it is ſufficient, though it do not ſhew that 
they were ſuch perions as might be juſti: es Or cyer and ter- 
miner; ſor that ſhall be intended. Reſoived after verdict, 
1 Sid. 15. 

But if the declaration ſhew a good indictment, and before 
juſtices who have authority, if upon oyer by the defendant it 
appears, that the indictment was before other juſtices, who 
have not the ſame authority, the declaration is bad; as if an 
indictment is alledged before juſtices of afize, and upon cyer it 
appears to be betore juſtices of gaz! delivery ; ; for they have a 
diſtinct author; It. Vide Tel. 46. 

And, the declaration muit ſhew a good indictment, other- 
wiſe he cannot be lawful iy acquitted ; and this in an action on 
the caſe, which alledges, that he was indicted and acquitted, 
as well as in conſpiracy. 1 Kal. 110. J. 45. 1 Vol. Com. 

Dig. 1 

"$7 4 a declaration for a conſpiracy in an indictment muſt 
thew, that he wes lawfully azquitted. 9 Co. 55. 12 Co. 23. 

As an action on the caſe, in nature of a conſpiracy, for 
indicting, muſt ſay, that Re was acquitted, or ignarumus found; 
and fo it ſeems to have been held on demurrer. Per Tes abs, 
1 Sid. 15. 

Vet, in this caſe, the omiũion is aided after verdict, in an 
action on the cate. 7/6. 

And a ſmall variation between the indictment produced, and 
{fiat alledged in the declaration, will not prejudice z as if the 
name of a juror be Lancaſter, in the record, and ſpelled Lan- 
ce/1c in the declaration. 1 Vol. Com. Dig. 173. 


SECT. 
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SECT. IV. The Plas in Confpiracy. 
"> this action the defendant ſhall generally plead Not 


guilty ; and anciently it was uſual for the defendants to 
plead a juftificatica ſpecially, ſherwing the grounds of the pro- 
tecution. 2 Bu. 284. 2 Cro. 1932 

i But pleading in this manner is not ſo ſafe, as it is tantamount 
to the general ifſue, Refolved, that ſuch ſpecial matter may 
be pleadcd , for it is not ſafe to fend it to Ley Cent. 20 H. 7. : 14 By; 
11.3. 2 Cre. 131. 5 Vol. Com. Dig. 193. ' 4; 
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Action en the Caſe for a Deccit. 
CHAP. VI. #08 
SECT. I. When it lies. 6h 


ECEIT properly lies when one man docs any thing in 
the name of another, by which the other receives da- 
mage, and is deceived; as it one, without my knowledge, 
purchale a uare impeilit in my name, returnabie in banco, and | 
afterwards cauſe it to be abated, or me to be nonſuited. 2 Dary, | 
544+ 4. 5- 

And this writ lies chieflv upon recoveries obtained by covin 
and deceit; and in fach cales, where the recovery is ot land, 
it is brought to reſtore the party to the lands and profits z and 
in other cates, fuch as debt, De. to give him damages. Trials 
at Nik prius 29. 

But, what is intended ta be taken notice of in the following 
ſections of this chapter, are, the proceedings upon actions on 
the cale, in the nature or a writ of deceit, which lie where- 
ever a perſon has, by a falic aZirmation, or otherwiic, impoſecl 
upon another to his damage, who has placed a rcatonable 
confidence in him. Alen. gi. 

As, if a man in poſſeilion of a horie, or a lottery tieket, 
fell it to another for his own, for — Gf a perſonal 
chattel, is a colour of title, and therefore was no more than 
a reatfonaixe coniidence, which the buyer placed upon the 
affirmation or its _ his own. Afeaina and Str;ghion Yak, 
210. 

But, it is i=cumbent on the blaintift in ſuch calc to prove, 
that the defendant know it not to be his own at the time or 
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the ſale; (for the declaration muſt be, that he did it fraudu- 


lently, or knowing it not to be his own. See ſec. 3 tit. De- 
claratian. 1 Raym. 593. Al:yn. 91. 

For if the defendant had a reafonabie ground to conſider 
it as his own property (ſuch as having bought it na fide no 
action will lie againſt him but the defendant cannot plead ſuch 
matter, but mult give it in evidence. Salk, 210. 


SECT, II. The proceedings. 


N action for a deceit ſhall be ſued by original out of 
the Chancery. F. N. B. 99. 
And, the writ has not the words vi & arms, as in other 
actions on the caſe. J. N. B. 92. E.gz. E. 
And if the deccit be to the court, the writ ſhall be, “ as 
& well to an/aver is our Lord the King, ct to the party.” F. N. 
B. 05. E. Reg. 112. a. 113. b. 116. a. 
And the procels in a writ of deceit is attachment and diſ- 
treſs. F. N. Z. 100. D. | 
But, in ſome caſes the party may ſue by original, or, by a 
writ judicial out of the court where the deccit was committed, 
at his election; as if the tenant loſe by default, not bein 
timmoned, he ſhall ſve by original, or by writ out of C. B. 
at his will. F. N. B. 99. G. 

The ſame way in a /cir2 facias upon a recognizance, if the 
plaintiff has execution by the default of the defendant 
who was not ſummoned, the defendant ſhall fue by original, 
or by writ out of H. R. or C. B. F. N. F. 99. H. 

And fometimes a writ of deceit ſhall be in nature of an 
aud ta citercla, F. N. B. 99. J. | 

As if a man acknowledge a ſtatute in the name of another, 
Reg. Brev. 114. b. 

Or, ſue a prucipe in copite upon a falſe ſuggeſtion. Bid. 1 15. 


Nete, Serjeants and others thail not confent to any deceit on 


the court, on pain af a ycar's imprifonment, c. St. Weftrp. 
1. 3 Id. 1. c. 29. And whers writ of deceit is maintainable, 
fee 2 Ed. 3. . ). 


— 


Ser. . T he declaration. 


ITE declaration regularly ought to charge, that the 
deſcendant was /cierzs ot the matter, by which he de- 
ceived, 


oY 


And 
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And alſo, that he did it falſo & fraudulenter. 

And ſhew in what the deceit conſiſted; as if it be for re- 
quiring extravagant bail, it ought to ſet forth how much the 
debt amounted to, what proceſs fucd, and what bail demanded, 
1 Sal. 15. , 

But, þ may be ſupplied by matter tantamount ; and there- 
fore if the plaintiff declares, that the defendant improvide £7 
incaute abjque confideratione loci drove his horſes upon the plain- 
tiff, it is well, tho” he do not alledge, that he Knew the horſes 
to be unruly. 2 Lev. 172. 

So if he alledge, that the defendant did it % Y frandy- 
lenter, that imports that he was /ciens, after verdict. Daun. 178. 

And /cienter ſupplies the omiſſion of fi!/o & Huudulenten, 

after verdict, 1 Sid. 146. | 
Vet if ſcienter, & falſo & fraudulenier are omitted, it is 
good after verdict. 2 Mad. 261. 

And if the plaintiff alledge, that the defendant was ſcien- 
of the defect, there is no neceſſity of a more exprels 2ver- 
ment that there was ſuch a defect. Med. 467. Dun. 178. 

Alſo, if the plaintiff declare of a deceit by one who pro- 
feſſed ſkill ; as of a taylor for inartificially making his cloaths, 
he muſt ſhew, that he delivered materials to him for the 
making of them. 1 Vent. 269. 


And mult alſo ſhew the particular defects. 1 unt. 209. 


* 


— — wt 


8 E C 1. IV. The pleas 
O an action for deceit the plaintiff ſhall plead generallv, 
Nat guilty. Pal. 393. 


And he may alſo plead Ne- guilty, to an action for decelt 
in levying a fine in C. B. of land held in ancient demeyne, 
whereby it becomes frank-fee; and this, though matter cs 
record, is mixed with matter of fact. Tr. 10 A. in C. B. 
5 Vol. Com. D'g. 186. 
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SECT. I. Of Defamation. 
* is one of thoſe injuries affecting the perſon, 284 


for which an action may be brought; and defumatio:; 
or {landcr is the injuring a man in his reputation and cha 
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rater, by ſpeaking or writing words which affect his life, 
office, or occupation, or which tend to his loſs of preferment 
in marriage, or ſervice, or to his diſinheritance; or, in ſhort, 
what may occaſion any other particular damage. There is 
a diſtinction made in the appellation of defamatory words 
fpoken concerning private perſons, and peers of the realm, 
or other great men; this being denominated by a particular 
name, ſcundalum Magnatum, and is puniſhable in a particular 
manher, viz. by impriſonment, and that by Wet. 1 c. 34. as 
well as rendering damages to the perſon injured, to be reco- 
vered in an action founded upon the tecond of R. 2. tam pro 
domino Rege quam pro ſe ipſ9. | 

And this ſtatute is a general law, of which the court will 
take notice; and for that reaſon it need not be recited in the 
declaration, (yet, if the plaintiF undertake to recite it, and 
miſtake in a material point, it is not to be remedied ;) but it 
muſt be fhewn, that the plaintiff was nut Magnatum at the 
time of ſpeaking the words, elſc the action will not be main- 
tainable. 4 Co. 12. 13. 2 Med. 98. 168. Cra. Car. 135. 

It has been formerly faid, there is a difference between an 
action grounded upon the ſtatute of Scar. Mag. and a com- 
mon action of flander ; that the words in the one caſe ſhall 
be received in mitiori ſenſu, and, in the other, in the worit 


tenſe againſt the ſpeaker, that the honour and reputation of 


ſuch great perſons may be preſerved. 1 Vent. 60. Mo. 155. 

But this difference ſeems now no longer to ſubſiſt, as the 
old rule, that words ſhall be taken in miticri ſenſu, is now ex- 
ploded; and the rule at this time is, that they ſhall be taken 
in the ſame ſenſe as they would be underſtood by thoſe who 
hear or read them; and for that purpoie all the words ought 
to be taken together. Lradiry, and Aeon, MH. 10. Ges. 2. 
2 Mad. 159. | 


SECT. IL How the frocredirigs Hall be. 


F, in the declaration the ſtatute be miſ-recited in a material! 

point, it is bad. 4 Cg. 12. ö. Pal. 565. Cro. Car. 136. 
1 Vol. Com, D. 188. B. | 

Eat, the deciarztion need not recite the ſtatute at large, nor 
is it a material variance, if it fay, diſcardia inter Magnates & 
communititem, for dizardia intra hoc regnum. Cro. Car. 135. 

Nor if it miſ-recites the preamble, or a part, that does not 
vary the offence, Pz. f. | 

Nor, 


, weiß 
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Nor, if it ſay mendacia, for ſcandalum. Jon. 194. 
Or incendia domorum, where the ſtature fays, incendia only. 
' 2 Mod. 99. 


— 1 — 


SECT. III. Declaration for Words. 


Declaration for words muſt ſhew the plaintiff to be of 
good fame, and clear of the crimes for which he is de- 
famed. 1 Vol. com. D. 211. 

And two cannot join in it, for the wrong to them is ſeveral. 

19. a. 
12 can it be againſt two for the fame words jointly. Dy. 
19. 3. in marg. 

Though it be againſt huſband and wife for a ſpeaking by 
both. Dy. 19. a. in — 

And if the charge be in reſpect of an office, profeſion, 
trade, c. it mutt th:w his office, Ce. 

And genera.ly it ought to ſet torth, that he was in office at 
the time of the { beakiag; z as if one ſays of a juſtice of peace, 
he takes brives, it muſt thew that he was hen in the commiſſion. 
Yelv. 159. 

Or it he ſay, he is a ban rut, the declaration muſt ſhew, 
that he was then a trader. Don. 170. Cro. Car. 282. Vet. 
159. 
"Ac if he charge with words net actionable, but in regard 
of his trade, profeſſion, &'c. it is not taficient to-2ledge the 
ſpeaking of Him, without /peakinig of his trade. 1 Lev. 2 70. 

But, fo exact an allegation of a continuance in office, Or. 
is not neceſſary, where the words import it. 2 Rol. $5. 

So a ſpeaking of office, trade, Sc. is not neceiſary, when 
the words import it. 1 Lev. 280, 2 Lev. 62. 

And, the declaration muſt ſhe a publication of the flan- 
der; therefore the plaintiff ſhall ſay, that the defendant in 
ele and hearing ef divers per /ons , (aid, QC. 

But, if he alledge the ſpeaking to be patam, cpeniy, and 
publickly, it is fufkcient, without faying, in prevenitia, — 
ſence, and audita, hearing. K. after verdict. Cre. Elia. 851. 
Dan. 168. 

80 ſpeaking iz pre/ence, wo rt faying, audit; for it 
ſhall be intended in their Ear ing Crs, Elia. 486. N. after 
verdict. Noy 57. 2 Cre. nan Cra. Car. 199, Dar. 158 

And if in the ſirſt count it be ſ:it, in prefertia & and tu, 
and omitted in the ſecond, vet i; 3 t. 2 Lev. 194. 
And 
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And if the words are Welſh or Latin, he muſt aver, that 
the hearers underſtood fuch language. Heb. 268. I Rol. 
74. A. Mar. 2. 16. Dan. 146. 

Bur if the words are Engliſh, though peculiar to the dialect 
of any country, yet the fignification need not be explain- 
ed; for the court ſhould take notice of all Engliſh words. 
Dan. 161. 

So though they are Welſb words, he is not obliged to give 
the ſignification in his declaration. 1 Rol. 86. J. 50. 

And the declaration muſt thew a malicious intent in rhe 
defendant ; but it is ſufficient to ſay, ful/o dixit, falſely ſaid, 
without maliciouſly. Mo. 459. Ow. 51. Ney 35. 

Alſo the declaration muſt expreſsly alledge, the particular 
words that were ſpoken ; and therefore if it fays, ** that the 
« defendant ſaid theſe wwords, or ſuch like,” it is bad, by reafon 
of the uncertainty. Cr-. Elia. 645. 

In the ſame manner if the declaration ſays, worde, the tenor 
of which follows in th:/e wirds, thou, Sc. Cro. Elia. 645. 
857. 
Or if the declaration is M this manner ; to the tenor and 
effet followings 3 Mod. 

And this though the 1 tener is ſufficient for a libel; as 

ener imports a copy or tranſcript; and therefore if the words, 
the tenor of which, &c. arc alleged, it may be compared with 
the original libel; but it is impoſiible there can be a fenar of 


eren tir gt. Pr. 


words; for which reaton, it words are alledged accord/ng tc the 5 
tenor following, it has never becn allowed, S/. 661. R | 
But it is ſufficient to ſay,“ yoo d:xit werba Prout 111 L. s L 


Anvlicanis verbis Jequentibus. C ro. Eliz. 672. 

An the words muſt be exprefsly alledged to be ſpoken of 
the plaimi!t, therefore if the declaration docs not ſay, that 
« the d ſcrlaut foid of the plaintiff,” or words to the ſame 
effect, it 13 vencrally 1 Rob, 8c. 5. 29. 


— 


—U—ͤ. — — — — 
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SECT. IV. ITher an everment is necefſury. 


F the ſpcaking be of a man by character, or deſcription, 

which may be allixed al ſeveral, it is not enongh to fay, 
« that he (aid of the | Mamtiff, ur, * to the pla: uli, ” or that 
he bal a ci, dc t. r as if he ſay, thy ſon, 
wm brether, landlird, &c* or my an, father, &c. is a thief , 
but the declaration mutt aver, that the plaintiff was his bro- 
ther, father, Se. X. after verdict. 1 Kc]. os J. 13. 30. 
co. 5. 1. a5; Cr. Care 443- . 276. . Ei. 416. 
# iehe 1 Ko5; 79. B. 3 ver. Cem. rg: 227. 


Oo 


But, 


% 


Abr. 79. 
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But, where the ſpeaking denotes any particular perſon, 
though it be by his trade, c. it is fufficient to alledge a 
ating of the plaintiff, without other averment. 1 Noel. 84. 
43. 85. J. 5. 15. 1 Rol. 79. H. 

If an action de ſcandalis Magnatum alledge the ſpeaking to 
the ſervant of an Earl, and - Earl, it is ſuffi- 
cient, without an averment, that he was an Earl at the time 
of the ſpeaking. Cro. Car. 136. Fon. 194. 

And if the words have relation to another fact, there muſt 
be an averment of ſuch fact; as if one ſays, © THERE was 
*© NO ROBBERY within forty miles of W. but thou hadft a hand 
in it,” there it muſt be averred, that a robbery was committed 
within forty miles of . Cro. Elia. 208. 342. 2 Rol. 92. 

Or if the words import, that A. ſaid the words 10 him, it 
muſt be averred, that 4. did not ſay them. 1 Lev. 82. 

And wherever an averment is neceſſary, it ſhall not be 
ſupplied by an innuendo. 1 Rol. 83. l. 10. Hob. 6. 

Note, In all cafes where is not in the words themſelves ſuf- 
ficient ground of action, the want of this muſt be made up 
by averment, otherwiſe no action lies. 4 Vol. Bar. Abr. 
513. And the maxim is, certum eft quad certum reddi poteſt. 


— 


SECT. V. When net neceſſary. 
UT where the words admit or import ſuch fact, no 
averment of the fact is neceſſary. Dan. 150. 1 Sid. 53. 
1 Vent. 117. Cro. Eliz. 823. 

As if he ſays, © he cannot read a declaration, ** there is 
no occaſion for an averment, that he can. 1 Lev. 297. 

Or where the words have relation to a thing apparent, it 
need not be averred. 1 Vol. Com. Dig. 214. 

So where the words are actionable, without thofe that 
ar2 relative, there is no need of an averment of the thing to 
which the relation is made; as if one ſays, he 7s a thief, and 
hath jJ*olen more goods than I am worth, an averment is not 
neceſſary ot how much he is worth. 2 Bull. 142. 

But an averment thall not enforce words contrary to their 
proper tignification. 1 Rol. 86. 1. 39. 

And, wherever there is an apparent uncertainty in the 
words them clves, no avermcnt can cure this ; but wherever 
a certain pu {on is intended, it may by averment be aſcertained 


who this is. Cre. Fac. 107. Wiſeman and Wiſeman. 1 Rel. 
F SECT. 
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_ 7 ay generally, de injur:a ſua proprin, &c. Sand. 244. 


Addiun on the Caſe for Defamation. 


SECT. VI. Special damage alledged. 
I. is 2 general rule, that if there be an action for words, 


58 


which are not actionable without a ſpecial damage received, 

plaintiff muſt alledge the particular damage he has fuſtained. 
on. 196. | 

ne Lfore in an action on the cafe for the ſlander of a title, 

it is not ſufficient to ſay, by which he loft the ſale of his land.” 
on. 196. 

a But, in an action on the cafe for flander of a perſon, it is 

ſufficient to ſay (““ 10 the lass, &c.) without ſhewing any ſpe- 

cial damage. Jon. 196. 


Though it be for wor!3 againſt him in his profeſſion. * 

t Vol. Com. Dig. 215. 5 
__ ti 
3 ECT. VII. Pleadings to an action for Defamation. ſy 

4 


O an action for defamation the defendant ſhall plead, 
Net guilty, Lut. 1291. | 


Or may make a ſpecial juſtification ; for, if the defendant n 
can juſtify the truth of the words, he ſhall not plead Not F; 
guilty, but muſt plead a ſpecial juſtification ; and this admits 
the words, and aids uncertainty in alledging them. 7en. 307. t 

And the defendant ſhall plead Not guilry, if he did not x 
ſpeak the words in the declaration, or ſpoke them in a courſe — 
of juſtice, or in an unmalicious manner, 2 Cro. 91. Poph, J 

: | 

So he may plead, that the plaintiff did not take the oath 
mentioned in the dectaration. Cre. Eliz. 169. 1 

But if he can confeſs the words, and by ſpecial matter 
ihew them not actionable, he ſhall never be put to the general 


i ue. 4 Co. 14. a. Poph. 67. 

And, therefore if the words were ſpoken in another ſenſe, 
the defendant is at liberty to plead it fpecially. 4 Co. 14. a. 

So it ſpoken in a court of juſtice by a counſel. 2 Cre. go. 

The defendant alſo may juſtify words in ſcandalum Mag- 
natum, as well as in an action by a common perſon. 4 Co. 
13. 14. Kelw. 26. Poph, 66. | 

But that there was a common fame, that the plaintiff was 
guilty, is no juſtification for the ſpeaking. Dan. 163. Such 
as that he was a bankrupt, without an averment that he 
continued ſo. 2 Cro. 579. 

And, to the juſtification the plaintiff by replication fhal! 
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Or he may ſay, that after the crime of which he was Ws 
accuſed, and prior to the ſpeaking, he was pardoned. Dan. FLO 


163. Med. $63. 872. . IF. 
good, if the defendant does not {238-28 


ut, the juſtification is not 
confeſs the ſpeaking of the words alledged. Cro. Eliz. 239. 
If the declaration alledges an accufation of returning, on a | 
commiſſion, the examination of divers not ſworn, it is no 13.4 
juſtification that he returned one. Cro. Eliz. 623. | pt 
ntment at a leet, he 0 [4 


And, if the juſtification be upon a preſe 
muſt ſhew the matter to be within the juriſdiction; alfo that 
the plaintiff knew the prefentment falſe. Cro. Eliz. 492. -""F 

So the juſtification is not good, if the words, with the 9 
circumſtances, by which he juſtifies, are actionable. 1 Brown!, 


5. 
If the words accuſe of felony, the defendant, in juſtiſica- i 
tion, may ſay, quad furatus fuit, &c. 1 Sand. 243. 4. | J 
nd if of perjury, it is a good juſtification, that he falſely 4 | 
ſwore a debt upon a foreign attachment. Bend. pl. 216. 1 ee 
And. 12. 1/4 0 
50 if there is à general pardon, a juſtification for words, 15 1 
oY 
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which accuſe of treaſon, will be ſufficient, if the plaintiff does 
not plead it ; for he may be contained within the exceptions. „ 
Ray. 23. 5 Vol. Com. Dig. 194. | i 

And if the defendant juſtifies, and a verdict be found 4 | 
thereon in favour of the plaintiff, yet ke ſhall not have judg- ' 14044 
ment, if the words are not actionable. 2 Lev. 5r. HT 

But, the defendant to an action for defamation cannot | 
plead, that the plaintiff ©* was net damaged in manner and farm.“ 


Dy. 26. 6. | WW. | 
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As it is no plea, that the plaintiff was not of good fame bw. 
freut. Dan. 172. —_—_— 

Or that there was a common fame, that the plaintiff way "\ | x 
guilty. 5 Vol. Com. Dig. 194. 418 

But, in an action for calling the plaintiT a ferjured man, ti. :, 
defendant pleaded in his juftification, that the plaintiff wa- | \/ 1. "i 
perjured in a certain cauſe, and judgment was for him; and + +8 
another action being brought by the plaintiff for the ſame 1 
words, the defendant pleaded this judgment, and was held to 660 
be a good ple 2 Brawn!. 49. Styles and Hater. | 1 
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Action on the Caſe for a Diſturbance. 
C 


SECT. 1. . 


ISTURBANCE is an interruption of the peaceable, 

as well as profitable, enjoyment of that in which a man 
has a right or intereſt ; as in diſturbance of his common by 
an incloſure © by which he could not uſe it.” 2 Cro. 629. 

Or, by ſurcharging the common, whereby he has not ſuffi- 
cient common. £ut. 107. 

So, if a man diſturb another in the execution of his office; 
as when an officer is taking the poll for an election of a new 
officer, and A. takes his papers from him. 2 Med. 228. 

Or for a diſturbance in the enjoyment of his way, by ſtop- 
ping it, per quod uti non poſſit. 2 Lev. 266. 1 Vent. 275. 2 
Vent. 186. | : 

Although it be a way by reſervation, grant, or preſcription. 
1 Rol. 109. J. 45. 


SECT. II. The proceedings in an action for a Diſturbance. 
Tux DEcLaRaTION. 


| 1 * an action on the caſe for a diſturbance againſt a wrong- 

doer, it is ſufficient, that the plaintiff, in his declaration, 
ſays, ** habere debet, i. e. he ought to have, without thewing a 
title by grant or preſcription. 1 Vol. Com: Dig. 217. 

And though the plaintiff be a copyholder, yet he may intitle 
himſelf by cuſtom or preſcription. Lat. 125. 

» But, a variance found by verdict from the preſcription 
alledged is only inducement, and does not hurt. 2 Cro. 630. 

And, it is ſufficient to alledge a diſturbance generally, with- 
out ſhewing the particular manner of the diſturbance. 2 Crs. 
606. Bride. 4. 

But, the declaration ought to ſhew the certainty of the 
thing, in which the dicturbance is alledged ; as in an action 
on the caſe for ſtopping his way, it ſhould alledge the termine: 
ad quem the way goes. 1 Brownl. 6. Yelv. 164. 

And that tou, as well as the terminus a quo. Yelv. 164. 
Alſo, whether it be a foot-way, horſe-way, or cart-way. 
7b. 154. 1 | 

It 


”, 
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If any perſon alledge a preſcription, it is ne to ſhew 
a /ciſen in fee in B. to the cloſe, to which, c. and derive a 
title under B. for it is not ſufficient to ſhew a particular eſtate, 
without ſaying, from whom it is derived. Mod. Ca. 4. 

As if a pariſhioner alledge a diſturbance of his entry into the 
veſtry-room, he muſt ſhew, that he had a right to enter there, 
2 — 40 it w plaintiff 

, , S 

cloſe, he — ſhew a title to the cloſe. Lat. 160. 

But different if the way claimed be to a high ſtreet, or to 
a common field, Lat. 160. 


— 


SECT. m. What Hall be conſidered as a good plea, & e 
contrario. 


O an action on the caſe for a diſturbance, the plaintiff 
ſhall plead the general iſſue, Net guilty, Lut. 125. 6. 

Or the defendant may plead, ** that he put his cattle there as 
* lord, or by the leave of the lord of the maner. 2 Mod. 6. 

And he mult alledge, that the plaint:ff hath ſufficient common. 
2 Mod. 6. 

90, for a diſturbance in a common, he may plead ſpecially, 
that the defendant, er ſuch an one, under whom the defendant 

claims, has common there. Lat. 103. 

And, it the action be for ſu ing the common, the 
plaintiff may traverſe the ſufficiency of the common. Lut. 107. 

Note, For the ſignification of the word traverſe, ſee title 
traverſe. 

But otherwiſe, if the action be for a diſturbance, whereby 
he has it not in tam amplo made, viz. in to ample a manner. 
Lut. 107. 

Ard for a diſturbance in a way, the plaintiff may plead, 
Not guilty ; or, that A. had a right to a way there, and the defen- 

dant uſed it a: ſervant ta him. Lut. 112. 

To which the plaintiff may reply, har the way was uſed 10 
other land. Lat. 113. 

And if the plaintiff claim a way tor neceſſity, the defendant 
my plead, that the plaintiff hes another convenient way. Mod. 

a. 4. 

But otherwiſe, when he claims by grant, or preſcription. 
Aled. Ca. 4. F. 

And, in an action for diſturbance in a feat in a church, it 
is not ſufficient to expreſs by the plea, ** that A. lord of the 
maner, was ſeijed of the Chancel, Ayle, &c. where the ſeat ts, 
and by his command the defendant ſat there, which is the ſame 
diſturbance; for the freehold of the church cannot be in the 
lord. Bridg. 5. 1 Vol. Com. Dig. 218. 


preſcribe for a way to ſuch a 
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Action on the Caſe for a Misfeaſance. 
F 


SECT. I. When it hes. 


11 the caſe lies for holding to bail in an 
inferior court, when no more than 30. was due. 2 
Part Wilſon's Rep. 376. C. B. Eaſt. T. 8 Geo. 3. 1768. Smith 
v. Cattle. And per Cur. That ſince the ſtatute 12 G. 1. for 

enting frivolous and vexatious arreſts, no perſon can be 
held to bail in an inferior court for leſs than 40 . They took 
notice, that the ſting of all theſe kinds of actions is malice and 
falſehood, and injury done in purſuance thereof. id. 


SECT. I. Pleading in an actian for 2 Misfeaſance. 


HE declaration in an action for misfeafance muſt ſhew, 

I that the defendant was an officer, that it was his duty 
to do, and that he acted contrary to his duty. 5 Vol. Com. 
Dig. 195. 

3 if it be for a falfe return of a writ for an election to 
parliament, he mutt ſhew, that ſuch writ iſſued, and was deli- 
vered to the defendant, being ſheriff, who proceeded to the 
election ſecundum exigent” brevis, and that the plaintiff was in 
due manner elected, but the defendant returned another elected. 
Sir William Hal: v. Owen, (Rep. Com. Rep. 132.) 1 Ld. 
Raym. 904. 

ut, if the declaration ſhews the misfeaſance itſelf, it is ſuf- 
ficient, though it omits ſeveral immaterial circumſtarfces ; as 
If the action be for tearing a ſeal from a deed, whereby an 
annuity or rent was granted, without exprefiing, that it was 
the ſeal of the grantor, or what ſeal, or that thereby he loſt 
his annuity, or the deed was void, or whether it was an 
annuity * or rent-charge. 2 Cro. 255. | 

And, a declaration for a misfeaſance, or miſdeed in an 
inferior court is held well enough, though it does not appear 
upon the face of the declaration, for what ſum the inferior 
court could hold to bail. So rctolved upon motion in arreſt 
of judgment. 2 Part of Wiljon's Rep. 376. 


—— 


For the diſſerence between annuity and rent · charge, vide tit. Annuity. 
But 
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But it muſt be avarred, that no more than 30. was due to 
the defendant, and that he had no cauſe of action whereby by 
the law or cuſtom of the inferior court the plaintiff ought to 
be held to bail. hid. See ſect. 1. when misfeafance lies. 

And to an action upon the cafe for a misfeaſance, the 
defendant ſhall plead Net guilty. Cro. Eliz. 569. Or Not 


guilty within fix years. Lut. 99. 
For more concerning misfcafance or miſdeed, vide tit. 


Treſpaſs. 


Action on the Caſe for Negligence, 
C 


SECT. I. Ven it lies, & e contrario. 


VERY man is in duty bound to take each poſlible rea- 

ſonable care, that he does not injure his neighbour, or 

thoſe with whom he is connected ; therefore wherever a man 

receives any hurt through the default of another, though the 

ſame were not wiltul, yet it it be occaſioned by negligence or 

folly, the law gives him an action to recover damages for the 
injury ſo fuſtained. 

And it is a ſettled diſtinction, that where the immediate act 
itſelf occafions a prejudice; or is an injury to the plaintiff's 
perſon, houſe, land, Qc. treſpaſs v: & armis will lie; but 
where the act itſelf is not an injury, but a conſequence reſul- 
ting from that act is prejudicial to the plaintiff's perſon, houſe, 
land, c. treſpaſs vi & ermis will not lie, but the proper 
remedy is an action on the cafe. 2 Raym. 1402. 

And, an action on the caſe lies againſt an attorney for ne- 
glefting to charge a perſon in execution at his client's fuit, 
according to a rule of court, altho? it feems it was rather want 
of judgment than negligence. 2 Part Wilſon's Rep. 325. 
Rruffet. v. Palmer, an Attorney C. B. Hil. term 7 Geo. 3 1709. 

Allo an action on the caſe lies for an eſcape upon meſne pro- 
ceſs, though the priſoner returns to the Fleet the fame day, 
and the plaintiff procceds to final judgment, yet the action lies 
againſt f warden for damages. 2 Part Wil/on's Rep. 294. 


Hil. 6 Ges. 3. 1766. Reavenſcroft v. Eyler, Eſq; warden of 


the Fleet, C. B. 
In the above caſe it was held, that the caſe of Key and Briggs, 
Skin. 582. was directly in point; and that 2. an eſcape be 


voluntary 
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voluntary in a gaoler, nothing afterwards will purge it. Sal. 
271. 

And, one general rule to be obſerved is, that though in 
ſome caſes an injury (as has been mentioned above) happens 
to a man in his property by the neglect of another, yet if by 
law he was not obliged to be more careful, no action will lie. 

As if a man finds goods, and loſes them again, or if he finds 
a horſ:, and gives him ſuſtenance, no action lies; for in theſe 
caſes the law has laid no duty on the finder, as it would be 
too rigorous to oblige him to be charitable in behalf of a care- 
leſs owner. Cro. Elia. 219. 2 Bull. 21. cont. 

But, it is ditterent if he makes gain and advantage of the 
thing he finds; as if he rides a horſe, or kills ſheep, Oc. he 
ſhall anſwer for them. 1 Rel. Abr. 5. 1 Leon. 224. Cre. 
Eliz. 219. Goul}. 155. Stile 261. 1 Bulſt. 68. 


YO OE 


SECT. H. Pleading in an aftion for Negligence. 


N an action againſt a ſheriff, Sc. for an eſcape, the plain- 

1 muſt ew a judgment againſt him who eſcaped. 1 
191. 

And ouglit to ſay directly, that he recovered. 1 Sid. 306. 

If an eſcape be out of the Counter upon a plaint before one 
ſheriff of London, the action ſhall be agaiuſt the two ſheriffs. 
Carth. 145. | 

But in an action for an eſcape, the plaintiff is not obliged 
to ſhew how the debt in the original action became duc. Lui. 
110. 

Nor fay, that the debt was not iatisfied; for it ſhall not be 
ſuppoſed that it was. 1 Nol. 47. 

But, if the action be for not returning a writ, Oc. the de- 
fendant may plead gued pertinuit ad alium. 

90 in an action for an eſcape, the defendant may plead, 
« that he did net permit him to go at large.” 5 Co. 89. a. 10 
Ed. 4. 10. b. 

Or Nul tiel recerd. Hob. 20g. 

So quod non arreflavit. AM. Ent. 14. 

And by the ſtatute 8 & g I7. 3. 27. it ſhall net be al- 
towed in evidence without plea. And by the iame ſtatute, 
plea of freſh ſuit ſhall not be allowed without an affidavit, 
that the eſcape was without content. 

A reſcaus may be pleaded withont ſaying, that he returned 
the reſcout. 3 Lev. 46. 2 Lev. 144. x 

| ut 


_ +» meut, Co. 8 Pep, Blackmore's cit, 
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But the defendant cannot plead a reſcous to an eſcape u 
a judicial proceſs. 3 Lev. 46. Mo. 252. 5 Vol. Com. Dig. 196. 

Nor upon meſne * proceſs f. Mo. 852. though the arreſt 
be upon a latitat, whereon the cauſe of action does not appear. 
Mo. 852. WT | 

And, if an action be for a voluntary eſcape, he may take by 

eſtation, that it was not voluntary, and plead recent“ 
inſecutus. * 1 Vent. 217. 

To an action for not keeping up a dog, uſed to bite, the 
defendant ſhall plead Net grilty, or that the dog made an 
attack upon his dog. 5 Vol. Com. Dig. 196. 

So, to every action on the cafe for misfcaſance or nonfea- 
ſance, the defendant ſhall plead Not guilty. Ibid. 

But, in an action on the cafe for nonfeaſance, it was reſolved, 
that the defendant ſhall not plead, Net guiity, though in an 
action of misfealance he may; for Net guilty to nonfeaſance 
are two negatives, which do not amount to an iſſue. Cro. 
Elia. 569. 

Neither is it any plca, that he made the thing more bene- 
ſicial for the plaintiff, as this, being a voluntary act, cannot 
excuſe him for the neglect of his duty; ſo in an action on the 
caſe for not keeping a ferry, it is no plea, that he erefted a 
bridge, which was more commodious. Show. 257. 

Nate, A declaration for a neglect in keeping his dog, horſe, 


cattle, &c. muſt fay, that the defendant was ſciens, knowing ot 


the miſchievous quality; for it ſciens or ſcienter, knowing or 
knowingly, 12 omitted, it will be bad after verdict. Sd. 662. 


— 
2 * 
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SECT. I. Dielaratian GERT ub COHEN carrier. 


II E declaration muſt be upon the cuſtom of the calm. 
r Sid. 245. | 
And alto muft expreſs the goods, with the fame «evi aitiiy ms 
in trover. 2 Vent. 73. 


— 8 
„ — 


We may derive the word ne, from the Frenca milf, id 6,7, Y warns 
becauſe his tenure is inferior and mizor to that of which he holds. A. xe alle 
Cgnifics a writ which lies where there is a l debe, and tenant. 

f Procefs, ſo called, 2 Preced. ue ab ie uſyug u acm, is the mat 77 of pro- 
ceeding in every cauſe, being the writs ave precpts that go forth upon che 
original in all actions, either orig,“è or ua. Britt. lol. 133. N. 8. ver. 
Pruceſi. Bro. tit. Pro. 

Special proceſs, is that which is ſpeciallj appointed for the ofcnce by ſtat ate; 
and the difference between proce/s and precgu, or warrant of the juices, is this, 
the precept or warrant is only to attach and convent the party betore any indict - 
ment or conviction, and may be made either in the name of the King, or tke 
juſtice; but the preceſ is alwzys in the King's name, and ulzaily after an indicke 
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8 E C Mc. II. The plea. 


1 this action the defendant may plead Net guilty; 2 
Vent. 77. 5 Mod. 92. 

But anciently the defendant anſwered to the neglect parti- 
cularly. 5 Mad. 92. | 
And if he plead non offumpſit, it is bad. Doubted after ver- 

dict. 2 Aled. Ca. 178. 


SECT. I. The Declaration againſt a common inn-keeper. 


T is neceſſary for the declaration to fav, that the defendant 

has commune hoſpitium ; but it need not be mentioned in the 
writ. Dy. 266. b. 8. Co. 32. 5. 11 H. 4. 45. 

And, ic the cuſtom be alledged for a common inn, then it 
is faid, that the plaintiff boſpiratus fuit in hoſpitis defendentis, 
without ſaying, in communi hoſpitia z and it is ſufficient after 
verdict. Fob. 245. 

But, a miſrecital of the cuſtom does not hurt; for it is the 
common law. Lat. 127. 

And therefore if the plaintiff alledge, that the defendant 
ought to keep the goods of his gueſts, and ommnium alioru m 
fubditorum, i. e. and of all other ſubjefs,” brought into his 

nn, it is good; for there is ſufficient alledged to maintain 


— his athoa. 2 Crs. 22- 4. 


8 ECT. I. The pla. 


T © this action the defendant ſhall plea:l Net guilty. 5 
Vol. Commyn's Dig. 197. 

Ant! this although he has matter of cxeuſe; as that his inn 
was full, Sr. 1 And. 29. 
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Action en ite Caſe for à Nuſance. 
CHAP. AM. 
SECT. 1: 


E word -yſance, (in Latin nacumentum, French nuire, 
i accere }, iigniſies not only a thing done, whereby another 
tan is annoyed in his free lands or tænements, but the aſſize or 
writ lving tor the ame. F. N. R. iol. 183. And this writ 
as 
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de nacumento, or of nuſance, is either ſimply de nocuments, or 
de par vo nocumento, and then it is vicountiel ; meaning, ſuch a 
writ as is triable in the county or ſheriff's court. O!d. Nat. 
Breu. 108.169. F. N. B. 183. 184. Britton calls it noſance, 
whom read, cap. 61. 62. inſtead of this now generally are 

brought actions of treſpaſs, and on the caſe. Cowel, as. 


1727. 
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SECT. II. The Declaration. 


N this action the plaintiff muſt ſhew himſclf intitled to 

the thing, to which the nuſance was done at the time of the 
nuſance; as in an action on the caſe for diverting his water- 
courſe to his mill, he muſt ſhew, that he was ſeiſed of the mill 
at the time. Cr. Elis. 751. 

And ought to ſhew, that the diverſion was a prejudice to 
his mill. Skin. 65. 175. 

80, he muſt alledge a continuance of the nuſance to the 
time of the action only; for th: words adhbuc conimnuatus 
exiflit, id eſt, ill is continued, is ill, as that goes to the time of 
the declaration. 1 Sh. 366. 

But if the declaration ſhews a continuance of a nufance, 
it is not material, though the firſt nuſance was before the 
plaintiff was intitled. Cra. £l:iz 191. 

And a declaration for diverting a water-courſe, which 
& uſed to run” to a well, © and from thence” to his houſe, is 
ſufficient, though it docs nor mention from what place it runs 
to the weil; and this reſolved after verdict; for it ought to 
be proved. Skin. 389. 1 Vol. Com. Dig. 236. 

And in an action tor a nulance, if the plaintiff allwige, 
c that he wa; Sed of ſuch a houſe, Sc. in which“ bz 
* oun2t f have” fo rainy lights, Wc. without more, it is fuf- 
ficient. 8/8. 7. 

Alſo a declaration for ftooping of lights is good, without 
ſaying, * an ancient ineſſuug e. 1 Vent. 237. 239. 

And it the plaintig alledge, that his father was ſciled and 
died, and a deſcent to himſsif, by viriuc of which te was ſoijed, 
without ſaying, that he entered, it is not material; for a feilin 
in law is ſufficient for this action. t / ear. 273. 

In lik: manner, i“ tha Plaintite lets forth, that his hovic, 
mill, Sc. was antigi dans, Ke, without ever 272 ribing hen 
it; or that it was 4 anti9wu. ercett: uu, ** ercft:} ot old; * for 
that is tantavionunmi. i 1690, 2 73. 
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63 Afton on the Caſe upon Trover. 


SECT. III. The plea. 


O an action on the caſe for a nuſance in overhanging his 

houſe, &c. the defendant generally ſhall plead, Vor 

guilty ; alfo to a nuſance in ſtopping his lights, he may fay Net 
guilty. 1 Vol. Cæm. Dig. 236. 

Or os. by the cuſtom of London, a man may build upon 
an ancient "foundation, though againſt the lights of another. 
Tel. 215. 216. 

To all which the plaintiff, by replication, may deny the 
cuſtom, and hall be tried by the recorder. 

And it the verdict finds generally, that the houſe is not 
erected upon the ancient foundation, the whole ſhall be abated, 
tough it cxceeds but a foot. A. 866. 

3ut to an action on the caſe for a nufance, the defendant 
cannot plcad, that, being a blackſmith, he came to the houic 
wherein hu dwells, by the advice of the plaintiff himſelf, and 
there erected a forge for his trade. Lat. 70. 71. 
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Aftien en te Caſe upon Trover. 
CHAT. 


„ECT. I. Sgiſcalion of the <vord. 


H word Z-2ver is derived from the French ſirauver, 

3 iure; and it is a ſpecial action on the caſe, which 
on man may have againit another, who hath in his poſ- 
atem amy of his goods, by delivery, finding, or otherwiſe, 
and ſells or makes vie of them without his conſent, or refuſcs 
to duliver tha on demand; and it is for the recovery of da- 


mages to the value of the goods; and for this reafon the 


declaration ought to contain convenient certainty in the deſ- 
cription of the things; to that the jury may know what is 
rant thereby, Salk, 664. See tit. Declaration in T rover. 

Ar 1 its ier, it is a fict'on; but in its ſubfance, a remedy ; 
and thong it is an action of fart, yet the 2ohcle wrong conſiſts 
in che aro fel conver ſeen, theretore no damages can be re- 
«op rel in Zhi attion on account of the mere taking; but in 
ue Ine plaint ift eaves the a , and relies upon the un- 
in in affen on!. Cooper and another, aſlignees of Johns, 
+ bonkwupr, 2. ot ori; of Cad . 1 Vol. Bur. Rep. 20. 


SECT. 


SOS. „ Oe 
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SECT. I. The proceedings in Trover. 


DECLARATION. 


HE declaration ought to contain convenient certainty 
in the deſcription of the things, ſo that the jury may 
know what is intended thereby; but it need not contain fo 
much certainty as an action of deiinue, becauſe that is for the 
recovery of the things themſelves ; and therefore rover for 
twenty ounces of cloves has been held good. Sag. 654. 
Stra. 827. 

We muit obſerve, that the converſion is the gift of the 
action, and the manner in which the goods came to the hands 
of the defendant is only inducement; and therefore the 
plaintiff may declare upon a devenerunt ad manu; gencrally, or 
ſpecially, per inventionem, (though the defendant came to the 
goods by delivery), or that the defendant fraudulcntiy at cards 
won money of the plaintiff, from the wife of the plaintiff; 
and as this is but inducement, it need not be proved; for it i; 
ſufficient to prove property in himſelf, tlie poſſeſſion to havz 
been in the defendant, and a converſion by him. 1 Danv. 23. 

In the declaration the converſion was laid to be on a day 
before the trover ; wherefore a motion was made in arreſt of 
judgment; but the declaration was held good; for the affen 
convertit is ſufficient z and the wiz. is void. Cg. Fac. 428. 
Trials at Ni prius, 32. 

The declaration in rover generally ought to ſhew the pro- 
perty in the plaintiff, as wel! as to alledge a converſion. 1 Vol. 
Com. Dig. 241. 242. 

So, it mult alledge the time and place of the converũon; 
for it is traverſable. Per 2 J. Brawl. 8. Cre. Elig. 97. 8. 73 
201. 555. 

And if it ſays, that the plaintiff was prſſecd,” omitting, 
* as of his ow! goods,” it is ſufficient. Mo. Gg 1. Herd. 111 

Or if it ſet forth, that the teſtator “ «vas ps/7i/ed,” and 
made the plaintiff executor, without ſaying, that he was 2c- 
tually poſſeſſed. Lat. 214. 

And when the declaration ſhews, that the plalntit' wegs 
poſſeſſed os of his own goods,” it is ſuikcient, though t. 
goods named are things which icem annexed co the freehuly ; 
for that ſhall not be intended, when named, „ ob oi 
© goods.” 2 Cro. 129. 

But the deciarativn mutt expreis the goods demand od 7, 
convenient certainty. 
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And therefore if the declaration is for ſix ton, without 
ſaying, of what, it is bad. Dan. 25. 

Or tor twenty bullocks and heifers, without ſaying, how 
many of each fort. 1 Vent. 317. 

But the rule is, that it ſufficeth if there be certainty enough 10 
deſcribe the thing to common underflanding. Dan. 24. Sho. 144. 

As trover “ amongſt other things of a veſſel of wine,” with- 
out ſaying of what materials, yet it is good; for it ſhall be 
intended of a worden veſſel. 2 Vent. 67. 

So, trover of a piece of cloath, thread, c. if the jury can 
know it ſufficiently, as to give damages for it. Show. 144. 
1 Lev. 303. 

And if there be convenient certainiy, it foall be aided aſter ver- 
dia. Cro. Eliz. 817. 

So if the poſſeſſion be of a fingle thing, and the declaration 
ſet forth a converſion of the ** :fere/aid gods,” it will be wel! 
upon a gcneral demurrer. Lut. 1577. 

And it any part be infeaſible or uncertain, it will be well 
upon a gencral demurrer; for the“ plaintiff may take ſeveral 
damages, and releaſe for this particular. 1 Sal. 218. 

50, if the declaration charge the defendant, that the goods 
te came to hands” generally, without ſaying, * by finding,” or 
in what manner, yet it is good. Reſolved after verdict. Lat. 
214. Den. 23. | 

Or if it do not ſay, that the plaiatiff laſt the goods. Cr. 
Eliz. 78. 

Obterve, Action on the caſe for a misfeaſancc, and nepli- 
gence, may be joincd with rauer in the fame declaration; 
for the true % to try, whether two counts can bs joined in 
the ſame declaration, is to contider and ſce whether there be 
the ſame judgment in both, and not whether they both require 
the famc plca ; and held, that where-cever there is the fame 
judgment in both, they mey be weil joined; fo trover and 
caſe againſt a common carrier ray be joined; but it is doubted, 
whether rep vi Y arms and trover can be juiaed, becauf.: 
they have diflerent judgments. 2d Part of Vn, Red. 
Mich. 7 Ges. 3. 17600. Dichen junior v. Clifton ( . 
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SECT. II. The pla. 
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N trever the defendant cannot plead any thing but Net 

1 guilty, or a releaſe. Per Teuiſd. 1 feb. 303. 
Though the trover beyagain!t an executor for goods con- 
rerted i; his teſtatar. Cl. (H. thine 24% Dub. Sau. 13. 
For 
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For in many caſes, matter of juſtification amounts only to 
the general iſſue. Fide Ent. 9. 10. 1 Keb. 30s. 

And if the dcfendant plead a matter which amounts to 
the general iſſuc, and the plaintiff demurs, and the defendant 
will not take the general iſſue, but will join in demurrer, a 
writ of enquiry ſhall be awarded. 1 Brewnl. 5. 2 Cro. 165. 
319. 10 (. 95. 4. 

As if the defendant plead a fale to him by A. who did not 
deliver them, but afterwards ſold them to the plaintiff, who 
loſt them, and the defendant found the goods. 2 Crs. 319. 

Or property in himſelf who loſt them, ani! the plaintifF 
found them, and afterwards loft them, whercby ke ſeized 
them. Cro. El. 146. 

Alſo, if he pleads ſeizure as a waif. Cro. Elig. 175. 

Or taking as tithes ſevered. Cys. Car. 157. 10 Cs. 35. L. 
Lat. 185. | 

And alſo taking for toll. Tor. 230. 

Or detainer till paid for falvage. 2 Sal, 654. 

And he may plead Not guilty within tix years. I/. 99. 

Note, That in trover and converſion, the converſion is tra- 
verſable; for which reaſon time and place of a converſion 
muſt be ſet down in pleading. 1 Cro. 97. 201. 555. For imere 
concerning this Tit. vide Ti. 7 rover. 
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CHAP. XV. 


SECT. I. When an addition of dignity ts the name it remind, 
& e contrario. 


Addition to the Name by the Common Ja. 
A? DITION in the Engliſh laws, is ſald to be tnt d- 


tinguithing title given to 2 man befides his chrittian and #4 
ſurname, which points out his cſtate, degree, condition, trade, 
or myſtery, and alſo ſets forth his place of dweiling. Daciwge 
Glaſſar, Raſtallus. | 
At the common law there was not any cafe which rocen read | 
the deſcription of a perfon more than by his chriſtian nnd | y 
| 
' 


ſurname, unleſs he were of the degree of a Lufgde, or fon. {8 

higher dignity; for the names of digritv were ever required ; 1 

as marks of diſtinction impoted by ie aue, and comm 

ſequently make up the very name of tlie pert. te wiio! 

they are given; and are thus divided into two torts: [7 7, 10 | 

Such marks of diſtinction a8 exc/wd: the jurnonm ; to that the | rt |; 
Cr! 9s | | | 
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perſons may not ſeem to be of any common family, and ſuch 
are the names of Dukes and Earle ec. Secondly, Such marks 
of diſtinction as are alſo impoſed by the ſupreme power, and 
become parcel of the name itſelf, but do — exclude the ſur- 
name; as Knight, Baronet, &c. and theſe diſtinguiſhing, 
honourable marks, were always to be made uſe of as part of 
the name in all legal proceedings; and fo extremely curious 
was the law herein, that if a plainttff in any action gained a 
new name of dignity, pending a writ, he made it abateable ; 
but all this inconvenience is remedied by 1 E. 6. c. 7.4 3. by 
which it is enacted, That if any plaintiff, in any manner 
of action, ſhall be made a Duke, Marquis, Earl, Viſcount, 
Archbiſhop, Baron, Biſhop, Knight, Juſtice of cither bench, 
or Serjeant at law, depending the ſame action, that ſuch ac- 
tion for ſuch cauſe ſhall no: be abateable or abated ;” but it 
hath been holden, . that the dignity of a Baronct comes no: 
within this ſtatute, as there was no fuch dignity at the time 
of making it. Sid. 40. Lit. Rep. 81. Cr». Car. 104. 

But names of worſhip, &'c. ſuch as Etquire, Gent. and 
Teoman, being only namcs of diftinftion in popular uſe, and 
not ſtamped by the public authority ot the /zpreme poxver, 
the law, for that reaſon, did not count them parcel of the 
name; and therefore were not neceſlary at the common lav, 
but certainly if an addition of cither of thefe were given, and 
ſuch addition miſtaken, it might b: pleaded in abatement; 
and if a man had given ary addition to ihe name cf the defen- 
cant, and that was Is X tight have been pleaded in 
batemer:t at the common law. Cur. Dig. 1 Vol. 24. 

But with reſpect to the preceding [iv 43 $12 Names Of wor- 
ſhip, Ye. it is altercd by the firit of H. 5.c. 3. in whoſe rcig: 
it was perceived, that cke C hriftian aint ſurname were not 
tuſcient marks for the denon nation of perſons, or a futh- 
vient avoidance of tha cont̃uſion wich mil »ht noRibly happen, 
perion miglie, upon a proccſs or Execution, be diftrained, 
having the fame name with thc rezi defendant; and therefor: 
cy the future it 53 enactcd, © That in every original writ. 
actions periunat, appeals and indictinents, au,, in ſhort, in a}; 
matters iti which outiawrics lic, to the names at the delendants 
in ſuch writs original, appcals, and incictments, additions 
thali be made of thcir eſtate, degree, or myſtery, and of the 
towns, hamicts, or places and counties of tiz which they were 
or be, or ia which chey be or were converiant;z and if by 
procets on the: faid original writs, Sc. in the which the ſaid 
ets be omitted, ae cuilawrs.s be proncunced, that 

| they 


by the miſtzkins one fer other; and that ay inen 
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they be void, fruſtrate, and holden for none; and that before 
the outlawries pronounced, the faid writs and indictments 
ſhall be abated, by che exception of the party wherein the faid 
additions be omitted.” Provided, that though the faid writs 
of additions perſonal, be not according to the records and 
deeds, by the ſurpluſage of the additions aforeſaid, that for 
that cauſe they be not abatcd ; ſo that by this law, the name 
of worſhip was made equally neceſſary in all theſe actions, as 
the name of dignity was prior to this. Bac. Abr. 3 Vol. 618. 

But it is faid to be no fault to give an Efquire the addition 
of Gent. & fic e converſo. Bro. Add. 44. cites 14 Hf. 6. 15. 

But it is to de obſerved, this law extends rot to the names 
of plaintiffs ; for they were in no miſchief or danger to be 
miſtaken ; nor does it extend to real or mixt actions, becauſe 
here the actual poſſeſſors were impleaded, who were ſufficiently 
ſpecified ; and therefore not any other mark of diſtinction 
needful. Beſides, no man in the proceſs can poſſibly be aggriev- 
ed, as there is no proceſs but of diſtreſs upon the land, and 
no impriſonment at all in theſe actions. Bac. Abr. 3 Vol. 618. 
cites 2 Inſt. 665. 6 Mad. 85. 

As to the addition of the Hate and degree required by the 
ſtatute, it is neceſſary here to remark, that _ is defined by 
the civilians, the capacity of moral perſons ; for as natural per- 
fons have a certain limited ſpace in which their natural exiſ- 
tence is comprehended, and in which they perform their 
natural actions; fo perſons in a community have a certain 
{tate or capacity in which they arc ſuppoſed to exiſt, in order 
to perform their moral acts, and exerciſe each civil relation, 
and therefore grounded upon this reaſon, where one, who is 
neither by birth, office, creation, or reputation, an Eſquire or 
Gentleman, and is named with either of theſe reſpectable 
additions; or where a Gentleman by birth, who follows a trade, 
or huſbandry, is named with the addition of the trade, or 
hutbandry, and not ot Gentleman, or where a Peer, who has 
more than one name of dignity, is not named by the mo/? 
noble diſtinguiſbing mark of dignity ; or where a Gentleman or 
Gentlexwoman is named Spinſter, or a Yeoman is named Gentle- 
man, and ſuch matter is in proper form pleaded in abatement, 
and found for the prrſon who pleads it, the writ ſhall abate. 
Idem. References, 2 Inſt, 669. 2 Hawk. P. C. 185. 

And agrecable to the before-mentioned act, an addition ot 
the place is requilite, as well as of the degree, &c. Sir Richard 
Lacy's caſe, Lat. 169. 

Alſo by the 5 Eliz. c. 23. F. 13 & 14 the additions of 
aefendants, according to the preceding ſtatute of 1 H. 5. c. 
5. are to be inſerted in all writs of excommunicato capiendo- 

; G SECT 
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SECT. II. Addition when neceſſary. 


E have already faid before, in the recital of the ſtatute 
1 H. 5 c. 5. that an addition is required in all writs 
original, ations perſonal, appeals and indiftments, upon which 
the defendant may be outlawed. Com. Dig. 1 vol. 35. 

Alſo an addition is neceſſary in a preſentment before the 
coroner, as outlawwry lies upon it, and it ſhall be taken the ſame 
as an indict ment. French's caſe, Mich. 26 Ekz. in B. R. 2 
Leon. 200. pl. 251. 


— 


SECT. III. Ven not neceſſary. 


N an indictment for encroaching upon an highway, where 

no proceſs of outlawry lies, no addition is required, as in 
the caſe of Lord Dacre, Mich. 31 & 32 Elia. in B. &. Cro. 
Eliz. 148. | 

And in an indictment againſt a feme covert, as the wife of 
d. no other addition of place, or myſtery, is neceſſary. Per 
2 Fu. Gawdy contra. Cro. Eliz 198. pl. 15. 

Nor is it requiſite in an action commenced in an inferior 
court. Preſton ver. Hind, Paſch. 36 Eliz. Rot. 40. R. Moor 
354. pl. 47%. 

In an ailize, an addition is not neceſſary, being a real action, 
though, ſhould the i be found with force, a capias and 
an exigent lie for the King, for the recovery of the fine. Com. 
Dig. 1 vol. 35. cites 9 AJ. fl. 1. 9 Ed. 3. 449. 7 H. 4. 
I. T&. D. 7. 6. 6-36: 6-2 

Alfo if a man let to ha, does not keep his day, for which 
reaſon a capras and exigent iſſue forth againſt the bail, there 
addition is not neceiiary. Pay. 31 H. 7. 21. pl. 5. 

Neither in a decies tantum is it required; for there lies not 
any proceſs of outlawry. V. 8 H. 6. g. pl. 21. 21 H. 6. 54. 
pl. 9. | | 
7 Nor in detinue of charters. J. 19 . 6. 51. pl. 9. 

And in fome few inſtances noa tion is required, though 
a man may be out/auved, as in replevin and recordare. Vide 14 
H. 6. 21. pl. 62. 

Nor in reſcaus returned by the ſneriff, though there alſo pro- 
ccis of outlawry lies upon it. Vide 1 Fee. Dig. I. 6. c. 16. 

In an action againſt huſband and wife, addition to the latter 
:: unneceflary ; for ſhe ſhall be ever intended of the fame place 

| as 
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as her huſband. Hogper's caſe, Mich. 32 Eliz. in B. R. 2 
Leon. 183. p. 226. 

So in the R. +. the defendant's addition is not neceſſary; 
for the declaration is not founded on an original, and therefore 
is not within the ſtatute 1 H. 5. 5. 5 Vol. Com: Dig. 17. 


SECT. IV. iat pleas 72 the addition are gerd, & e 
contrario. 


F a plaintiff ſues, and to his name of baptiſm and ſurname 
1 adds the addition ot any place or vill, and that be miſtaken, 
it may be pleaded in abatement. 1 Vol. Cm. Dig. 17. 75. 
D. J. 3. C. 2. 

Or if the plaintiff ſues as an officer, it is a good plea, that 
he was not an oflicer at the time. Th. D. J. 3. c. 4. 

So if the plaintiff fucs by the name of A. B. Gent. and it 
is pleaded, that he is no gentleman, it will be well. Reſolved 
upon D. 1s. Ca. $0. 

For, at the common law, if a man had given any addition 
to the name of the defendant, and that it was miſtaken, it 
might have been pleaded in abatement, as we have already 
noticed; as it the defendant A. H. fiiſhmonger, was named 
A. B. Gent. 10 H. 6. 51. 

But it theie additions be immaterial, they cannot be pleaded 
n abatement z as in an action againit A. B. citizen of F. one 
ot the company of A. it is no plca, that he was not of the 
company. 1 Vol. Com. Dig. 34:4 39 FV. 3. 40. 

Zo any difference is fufficient to diſtinguiſh two of the ſame 
name; if an action be brought againſt A. B. of C. where there 
is a tather and fon of the ſame name, in cuſtady of the marſhal, 
it is ſufficient to diſtinguiſh, without faying ſenior or junior. 
18 

And i” the defendant once appears, a bad addition, or the 
want of an addition, will be aided. Per Reel. 1 Sid. 247. 
1 Vol. Cam. Dig. 3c. 

So if one give © bail hond hy ſuch a name, he ſhall be eſtop- 
ped to far, that that is not his name. 1 Sal. 7. 

ut the cſtoppel ought to be plended ; tor the defendant 
may picad mifnomer; then the plaintiif ſhall fay, that he 
made the bond by ſuch a name, to which, without oper, he 

may fay nom eft fed , 1 Sal. 7. See. Tit. Miſnomar. 
In an information in nature of a g warrants, the defen- 
dant pleads, that hs is » Gentleman, and not. an Eſquire 
this is bad, becguſe this kind of procecding is not within the 
(i 2 ſtatute 
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ſtatute of additions, which only extends to actions perional» 
appeals and indiftments, wherein proceſs to the outlawry lies, 
and not to informations in nature of quo warranto's, wherein 
there is no original writ ; nor will proceſs to the outlawry lic ; 
for the ſtatute of additions is to be taken ſtrictly, 2 ft. 670. 
and only extends to caſes where proceſs of outlawry lies. Cro. 
Eliz. 148. Lord Dacre's caſe, iſt part Wilſon's Rep. 244. 245- 
Rex v. Brough, Eſq; Mayor of Hedon, B. R. 
Note ; It was ſaid in the argument of the above caſe, by Mr. 

Nares e contra, that there is certainly a difference between an 4 ca 
Eſquire and a Gentleman, in ſo much, that the court of C. 


th 
B. Hil. 14 Geo. 2. between Mefſor v. Molyneaux, in a motion at 
for a procedendo, an affidavit was produced, wherein a perſon 
named therein Gent. appearing to be a barriſter, the court 7 
would not permit the affidavit to be read, becauſe a barrifter t] 
is an Eſquire by his office or profeffion. 
If the plaintiff ſues by his Chriſtian name and ſurname, d 


with an addition, and in other actions the addition is omitted, 
it ſhall be pleaded in abatement ; as, if he tues by the name of 
Henry Norman of E. and in other writs againſt the ſame defen- 
dant, in another county is named Henry Nerman only, the 
other writs ſhall abate where the addition is omitted, though 
it was objected, that perhaps there was another of the fame 
name in the county where the firſt action was brought, and 
not in the county where the other actions are brought. 9 Ed. 
3. 7. 40. Theol. Dig. l. 3. c. 2. ,. 11. 

If there be two towns in a county of the ſame principal 
name, with different additions to diſtinguiſh them from one 
another, as Great Dale and Little Dale, or Upper Dale, and 
Lower Dale, and the defendant be named only of the princi- 
pal town without any addition, as of Dale only, the defendant 
may plead, that there are two Dales in the fame county, and 
none without an addition ; but if there be two towns of the 
ſame name in a county, without any addition to diſtinguiſh 
them, it may be ſufficient in ſuch caſe to name the defendant 

ly of either of fuch towns, without adding any thing 
to diſtinguiſh it from the other. 2 Haul. 189. 

The defendant was ſued by original; by the name of Gentle- 
man, and pleaded, that he was and is a merchant, &c. and 
traverſed his being er having been a Gentleman; but here he was 
ordered to anfwer over, becauſe by the ſtatute of H. 5. the 
plaintiff is at liberty to ſue the defendant, cither according to | 
his addition of degree, or myſtery, and this writ being brought | 
by the addition of his degree, he ought to have ſhewn vba: | 
degree he was of, in order to point out to the plaintiff, that he 

1 might 
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might have a better writ. 2 Ld. Raym. Rep. 1541. Mich. 2 
Geo. 2. B. R. Smith v. Maſon. 

It was held, that in a writ brought againſt one by the name 
of F. Page of Pole, that it was a good plea at the common law 
to fay, he never was of Pole. Theol. Dig. 57. lib. 6: cap. 17. 
cites Mich. 11 H. 6. 13 & 19 H. 6. 58. 

But farther ſays, that in this caſe it was mentioned, Trin. 
21 H. 6. 59. that the pleading is to ſay, that his name is Fohn 
Page, of Dale, and not John Page of Fole; and in the tame 
al it was faid, that af the common law in a writ againſt one by 
the name of J. D. ſmith, it is a goed plea to ſay, that he is carpenter, 
and not ſmith. 

And an ifſue may be taken upon eſtate, degree, and miſtery. 
Theol. Dig. 57. lib. G. cap. 15. who cites Mich. 11 H. 6. 13. and 
the fame in ſeveral other books. 

In debt againſt Bi. in the county of S. upon which the defen- 
dant was outlawed, and no addition was put to B. in the writ, 
therefore upon pleading this matter, the outlawry was reverſed 
upon the ſtatute of the 1 H. 5. Mich. 8 & 9 Els. wolims v. 
Blagrove. Hendl. 153. pl. 212. 

So judgment was reverſed for error in changing the defen- 
dant's addition to Eſquire, whereas throughout all the meſne 
proceſs the addition was Alderman. Brounl. gg. Hill. 1 Fac. 
C. B. Markham v. Mollineux. Yelv. 120. Hill. 5 Jac. B. X. 
the fame caſe. 

And it was aſſigned for error to reverſe an outla vry, that 
he was indict-d by the name of 7. S. f the pariſh of Aldgate, 
but does nat ſbetu in what county Aldgate is; and for this 
reaſon the outlawry was reverſed, though Middi:ſex was in the 
margin; as an indictment ſhall not be taken by intendment, . 
and the county in the margin thall be referred to the place 
where the offence was committed, and not to the habitation 
of the party. (ro. Fac. 167. pl. 7. Trin. 5 Fac. B. R. Lrech's 
caſe. The ſame caſe cited and argued 3 Med. 139. 

But in caſe by bil! for goods fold, againſt Francis Cell, Eſq; 
who pleaded that he was nat F. Gell, Eiq; but merchart ; upon 
which the plaintiff demurred ; and the judgment was to an- 
wer over, becauſe the ſtatute of additions is confined only 
to proceſs where outlawry lies, and no outlawry lies on a bill. 
12 Mod. 2ti. Mich. 10 W. 3. Martin v. Gell. 

So an action was brought by ; 33 
pleaded, that he was a Gentleman, and not an E/quirz. To 
this the plaintiff replied. that the defendant was Held and re- 
puted as weil an Eſquire as Gentleman; and ſets forth, that 
he was an Eſquire, as well by reaſon of his dignicy & pore nt 
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fed præſertim digniſſimæ vccupationis, &c. And upon demurrer 
it was argued, that the plaintiff ſhould have replied paſitively, 
that the defendant was an Eſquire, and not a gentleman, and 
that the alledging it with a Habitus and reputatus fuit, ** held 
« and reputed,” was not good, becauſe the addition ought to 
be the true one, and not maintained with a habitus and repu- 
tatus, &c. only. And Powell, J. ſeemed to be of that opinion 
but the ſuit being by bill, a reſpondeas ouſter was awarded. 2 Ld. 
Raym. Rep. 849. Mich. 1 Anne, Bennet v. Powell. 

And a wrong addition or omiſſion of Knight, is void in 
pleadings and grants, though not in a conveyance. 5 Mod. 302. 
Mich. 8 . 3. Held by the court in cafe of the King v. the 
Biſhop of Cheſter and Pierce. 

And an indidtment fer treaſon is not to be quaſhed by the 
ſtatute for want of addition, unleſs the perſon indicted takes 
advantage of it. Per Helt, Ch. J. 12 Nod. 190. Trin. 10 V. 
3. Rex v. Sir Henry Bond. 

In debt upon a bond, the plaintiſf declared by the name of 
Edward Naſh, gener. Lo this the defendant pleaded in 
abatement, that the plaintiff is no gent/eman ; upon which the 
plaintiff demurred, which was ill; for it amounts to a con- 
feſſion that he is no gentleman, and then not the ſame perſon 
named in the count; but, he hu have replied that he is a 
gentleman. Therefore judgment was given that the writ 
ſhonld abatc. 2 J. d. fm. 986. Trin. 2 Aun. Naſh v. Bat- 


terſby. 
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Ancient Demefue. 
E XV. 


SECT. I. Vat Hut are conjudet : g bold in ancient 
Ther ene, 


L. L ti:ofe lands which were ia the poſſeſtion of Edward 
X the Confeor, and afterwards came to Hi, (commonly 
called The (/9::queror } and were by him (after a ſurvey began 
in the 14th year of his reign which continued fix years) ſet 
down in a book, titled D:wcs-day, under the denomination of 
terra regis, all thoſe are ancient demeſne lands; and they were 
exempt from any feuda! ſervitude, and furm'd out to huſband- 
mp, to plow and cultivate, for ſupplsirg provitions and ne- 

ceffarics for the king's liouſmold and family; and for this pur- 
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poſe the tenants (who are ſtiled by Bracton, vi lani privilegiati } 
enjoyed certain peculiar privileges; and the tenure itſelf had 
ſeveral properties diſtinct from others, which it retains even to 
this day, though the lands are devolved into the hands of a 
ſubject, and a tranſmutation of the ſervices from labour to 
money. 4 Lit. 269. 

Coke, in the town of Leiceſter's caſe, 2 Leon. 191. mentions 
that the tenants were to provide victuals for the king's gar- 
riſons. 

It is true, lands which are next, or moſt convenient to the 
lord's manfion houſe, and which he retains in his own hands, 
for the ſupport of his family, and the ſake of hoſpitality, are 
denominated his demeſnes; but enjoy not the ſame privileged 
advantages as ancient demeſne. Spelman 12. But for more 
particulars, vide his Gloilary, p. 151. 2. 

Tenants in ancient demeſne (among many other privileges) are 
not to be impleaded for any of their lands, c. out of the 
manor of which they are held, but are to have the adminiſ- 
tration of juſtice brought home to them, to their own doors, 
by the little writ of right cloſe directed to the bailiffs of the 
king's manors, or to the lord of the manor, provided ir be in 
the hands of a fubje&t. 4 Ii. 269. 

But this juriſdiction docs not regularly extend to perſonal 
actions. 4 1. 224. 

Obterve, that where lords of ancient demeſne are named 
diilcifors, Sc. in writs of plea of land by colluſion, to diveſt 
them of their franchifes, the writs thall be abated. Stat. g 
H. 4. c. 5. and Stat. 8 H. 6. 26. 

And the plea in this cafe will be good with or without 
defence. North v. Hoyle. Pal. 36 Car. 2. C. B. Rot. 20. 
37. J. 3 Lev. 182. 


S L. CT. II. ere ancient demeſnc may be pleaded, and the 
form thereof. 


N all actions wherein if the demandant recovers, the land 

wouid be frank-fce, ancient demeſne is a good plea. 8 H 
6. 35. 1 Rel. Ar. 322. 

Therefore in all actions real, or where the realty may come 


in queſtion, ancient demeſne is a good plea; as afſize, writ of 


ward , land, writ of account againſt a bailiff of a manor, 
writ of account againſt a guardian, Cc. See 4 Inft. 270. 1 
Rol. Abr. 322, 323. 

And 
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And in replevin ancient demeſhe is a good for by 
common intendment the freehold will come in queſtion. 
Godb. 64. 1 Bulſt. 108. Oven 28. 

In an ejectione firmæ, ancient demeſnc is a good plea; be- 
cauſe by intendment the right and title of the land will come 
in queſtion ; and if in this action it ſhould not be a good plea, 
the ancient privileges of thoſe tenants would be loft, inaſmuch 
as moſt titles at this day are tried by cjectment- Hab. 47. 1 
Bulft. 108. Hetl. 177. Cro. Eliz. 826. 

But in all actions merely perſonal, as debt upon a leaſe, 
treſpais, quare clauſum fregit &'c. ancient demeſne is no plea. 
Hob. 47. 5 Co. 105. 

In eje:tment, the defendant pleaded ancient demeſne to the 
Juriſdiction, Sc. and upon demurrer it was infifted for the 
plaintiff, that this was no good plca, becauſe this action is in 
nature of an action of treſþ1ſs, and in ſuch action it is not a 
good plea ; but adjudged, that it is a good plea in gectment, 
becauſe by common intendment the right and title of the land 
may come in queſtion, and ſo it may in replevin and in accompt 
ngainft a guardian in ſacruge; and therefore it is a good plea. 
5 Rep. Alden's cafe. 

The plaintiff brought an action for taking a cable rope for 
roll, ſetting forth, that Loftocke is a village and ancient demeine, 
and that the tenants of ancient demeſne are to be quit of tall in 
all places; that he was an inhabitant and tenant there, &c. 
the defendant juſtified the taking by virtue of a cuſtom to 
take tall for any goods brought by ſea to merchandize, and that 
the plaintiff brought thither goods by fea, twenty hundred 
weight of cable to merchandize; and for that reaſon it was 
held a good plea. Cro. Eliz. 227. 

But in treſpaſs contra pacem, though the realty comes in 
debate, yet ancient demeſne is no plea ; for this is at the ſuĩt 
of the king, and puniſhable for the good of the common- 
wealth. Cro. Elia. 826. 1 Ro/. Mr. 322. 

So in a quare impedit, ancient demeſne is no plea z becauſe 
if ſhould it be granted there would be a failure of right ; for 
there they cannot grant a writ to the biſhop. 1 Rel. Abr. 323. 
Hob. 48. 

And, in an action of waſte ancient demeſne is no plea, 
becauſe in ancient demeſne they cannot, upon the diſtreſs re- 
turncd, award a writ to inquire of waſte, according to the 
ſtat. for the ſheriff onoht by the ſtat. to go in perſon, which 
cannot be ſupplied by their officer, and fo there would be a 
failure of right; but in this cafe the land ſhall not be frank- 
fee. 2 Inſi. 306. 4 Inft. 220. Job. 47. 1 Rol. Ar. 323. 
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So, if the manor and demeſnes thereof are demanded, 
ancient demeſne is no plea, as the lord would be judge in his 
own cauſe. F. N. B. 11. 2 Leon. 191. 1 Salk. 56. Comb. 
183. 1 Show. 271. | 

But ancient demeſne may be pleaded after imparlance, be- 
cauſe the lord may reverſe the judgment by writ of deceit, and 
it goes in bar of the action itſelf, via. in that court, becauſe it 
is coram non judice. Dyer 210. Stile 30. Latch 83. Moor 
451. 

15 treſpaſs, upon not guilty pleaded, the jury gave a ſpecial 
verdict, that the defendant was ſeiſed of the lands in queſtion, 
and that he held the ſame of the manor of Brome grave, which. 
is ancient demeſne ; and that the plaintiff having obtained 
a judgment againſt him, took out execution by ® elegit, by 
virtue whereot the ſheriff delivered the lands to him, and he 
entered, upon whom the defendant re-entered, and now the 
plaintiff brought an action of treſpaſs, c. and the queſtion 
was, whether lands held in ancient deme/ne might be delivered 
in execution upon an elegit 2? Adjudged, that a freehold in 
ancient demeſne could not be recovered in any of the courts at 
common law; and even where the paſſeſſon is to be recovered, 
ancient demeſne is a good plea, but not in Zre/paſs, though 
the freehold ſhould come in queſtion, becauſe the iſſue is upon 
the urong done. Now in this cafe, though the poſſeſſion is reco- 
vered by the act of the ſheriff, in purſuance and by virtue of a 
judgment obtained in a court of common las, yet the land itſelf was 
never directly in queſtion; and ſince the judgment is good, 
and in force, the Elegit, doth warrant the extending a moiety 
of the defendant's lands, and thoſe held in ancient demeſne are 
his lands, as well as thoſe which are not fo held; therefore, 
neither the ſheriff, nor he to whom he delivered poſſeſſion of 
thoſe lands, are liable to any action of treſpaſs. Fab. 47. 

In Ejetment after imparlance, the defendant pleaded ancient 
demeſne; and upon demurrer it was infiſted dy the plaintiff, 


* So called from the words in it, elegit edi lilerari, i. e. hath electe to be de- 
livered to bim. Is a judicial writ, and lieth for him who hath recovered debt 
or damages in the king's court, or upon recognizance in any court, againſt one 
not able in his goods to ſatisfy the ſame, and directed to the ſheriff, conimand- 
ing him that he make delivery of half the party's lands or tenements, and all 
his goods, oxen or beaſts for the plough excepted. Old Nat. Brev. fel. 152. 
Neg. Orig. 299 C301. See Cowe!'s Intr. and Cunringh. Law. Di. 

Lands in ancient demeſne upon an elegit may by the ſheriff be delivered 
in execution, becauſe the land is not directly put in plea in the king's court. 
eb. 47. 4 Ii. 470. 2 l. 397. Acer 211. pl. 351. 1 Breed. 234. 

But the ſtat. of Nm. 2 cap, f B. which gives the elegit, extends not to capy- 
hold lands, for then the lord would have a tenant brought in upon um without 
his admittance or conſent. 3 Co, 9. Co. Ceryl 149. 
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that this plea came too late; but adjudged, that fince the land 
is not impleadable at common law, and the defendant hath 
pleaded no other plea, it is ſoon enough after an impar/ance. 
Cro. Car. 6. 

In replevin, Sc. the defendant made cognizance, &&'c. for 
toll in Highworth market which being demanded, and the 
plaintiff refuſing to pay, they juſtified the taking the cattle, 
ec. the plaintiff replied, that ſhe is zenant of the manor of 
Hanningd:n, which is ancient demeſne, and that the tenants 
of ancient demeſne lands are quit of roll in all places in the 
kingdom ; and upon demurrer to this replication, it was ob- 
jected, that the plaintiff had not well intitled herſelf to this 
privilege, for ſhe ſays, that ſhe is tenant of the manor, Cc. 
and ſhe ſhould have faid that ſhie is ſeiſed in fee of ſuch lands, 
Sc. which ſhe held of J. F. as of his manor of Hanningdon, 
which is ancient demeſne ; but adjudged it is not neceſſary to 
mention what cſtates ſuch tenants have, but that homines 
tenentes de antiquo dominico, &c. ought to be diſcharged of toll, 
Sec. Then it was objected, that the privilege was laid too ge- 
neral, for it was to be diſcharged of toll in all places, Oc. 
when by law they are not diſcharged of toll, but only of / 
things which ariſe on their own tenements, and which are for 
the ſupport and eaſe of their families; and the reaſon is, be- 
cauſe in the beginning, they manured the king's demeſnes, 
which by their tenure they wert obliged to do; and therefore 
to encourage them in that labour, they had this privilege, to 
be quit of tell of a'l things ⁊ubicb did ariſe cr grow on their 
6«cn lans ; but when they turn merchants, they are not within 
the reaſon of this privilege z bur adjndged, that to be quit of 
toll in all places ſliall be intended of πο ,.] things in all place: 
where he is tenant. 2 Lut. 1143. 

In ejectment there was a judgment obtained for lands held in 
ancient dem:ſn2, and na w6'7 Of procedends ad executionem f̃udici: 
ifſued out i rne Iing's Bench, 7 the /uitgrs of the court 6 
ancient demeſne, who returned, thac they could not execute it, 
becauſe the land was jrart-frc, as it appeared to them by the 
tranſcript of a fine levicd at the fame; but this return was 
difallowed, becauſe the partics had allowed the juriſdiction d. 
the court before; and if the land had been fraue, it ought 
to have been pleaded ; but now after zudgunicnt it is too late to 
fay, that it is frank-fee. Moor 451. 

In ejefment the defendant pleaded in abatcment, that the land 
were porcel of the manor of Bray, which mansr gon, ancient demeſ1c 
held of the crown; but held naught per tur. cur. For if the 
manor be ancient demeſns, and the jands ir. queftion are par: 
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of the demeines, as it muſt be underſtood they are, then they 
are impleadable at the common law, and not in the lord's 
court; but lands held of the manor are implcadabie in the 
manor court, and there only; and becauſe he did not plead 
that the lands were held of the manor of Fray, judgment was 
quod reſpondeat ouſter. 1 Salk. 56. Barker v. With. 

And, by Ho/t, Ch. J. the laying it in the declaration to be 
part of the manor, ſhews it not impleadable in the court of 
the manor. 

In ejectment the defendant pleaded that the lands are parcel 
of ſuch a manor, which is ancient demeſne. The plaintiſf 
replies that the tenements are pleadable at the common lau, 
abſque hoc, that they are parcel de antigus daminic: ; and upon u 
Jemurrer the defendant had judgment, for per cur. the tra- 
rerſe was ill; for he ought to have traverſed that the maiigr 
wa ancient demeſne, and that ſhall be tried by dooms-day book; 
or elſe to have traverſed that thoſe tenements were hell of that 
manor. Show. 271. Hopkins v. Pace. 

The demeſne linds and the manor itſelf, which is ancient de- 
meſne, is plcadable at the common law; as a man ought to ſue 
his action for the manor, and for the lands, which are parcet 
of the manor at the common law, and in C. B. Dur ita man 
will fue for the lands which are holden of the manor, which are 
in the hands of a free tenant who holdeth of {he manor, he ought 
to ſue for theſe lands his writ of dreait clot:, directed unto the 
lord of the manor, and there he ſhall make his proteſtation 
to ſue in that court the ſame writ, in the nature of what writ 
he will declare. F. N. B. 11. (n 

In ejectment the detendant pleaded ancient demeſue. And it 
was moved to ſet aſide the plea, becauſe there was no affiddavit 
to verify it, whereas the flat. for the amendment of the law 
tays, that no dilatory plea ſhall be allowed without it. But 
fer cur. This is no dilatory plea, but aniy a plea to the juręſdictian, 
and fo an affidavit is not necetic:z. Lernard. Rep. 7 in B. R. 
| Goodstitle v. Rogers. 

But by a later determination it has been agreed, that anctent 
demeſne may be pleaded in cjectment under theſe reftriftions, 
vez. by leave of the court, and upon a proper afidavit, aud it 
was there ſaid, that the court will not ouſt themfclves of ji - 
riſdiction, in favour of ſuch a Hrange, wild juriſdifrion as this 
without a very ſugicient affidavit. For the authorities du. © 
from Alden's cafe. 5 Co. 105. to this time, are, © that ancient 
© demeſne is a good plea in cjectment.” Yet if vou would 
ouſt one court of juriſdiction, you mult ſhew that @2'/ 
court has juri/difion. Alfo the affidavit muit ſhaw, that th. 


* 


3 * at \F I 


84 ” © 2% 4 6 > -* 


hnds in queſtion are holden of a manor, which manor is 
itſelf ancient demeſne; and that the matter can be tried in the 
court of that manor ; and that there are ſuitors there; and 
it muſt farther ſhew that the demandant has a freehold. 
And as to the propriety of the affidavit having ſhewn all 
thoſe matters, it was ſo in the cafe of Den v. Fen. Trin. 24 
Geo. 2. B. R. 

And fo is the plea, 1 Show. 386. And Carth. 220. in the 
caſe of Ferrers v. Miller. 

Therefore in pleading in ejectment, ancient demeſne, for 
want of theſe neceſſary things, the plea was adjudged ill, and 
the rulc diſcharged. 2 Bur. Rep. 1047. 1048. 


»„— — 


S ECT. III. Time of ming for leave to plead ancient demeſne. 


RULE to ſhew cauſe, why the defendant ſhould not 
have leave to picad ancient demeſne ; objeftcd, and al- 
lowed that the motion was not madewithin the firſt four days 
of the term ; therefore the rule diſcharged ; as the decla- 
ration muſt be delivered before the eſſoĩne day; and the party 
may ever apply within the firſt four days of the term; and 
though the appearance in ejectment is generally entered aftcr- 
wards, yet it is always conſidered as an appearance of the 

ſirſt day of the term. rin. 21. Geo. 2. 2 Sarnes 156. 


— —— — — 


V 


SMK 
SBEer. I. 


NN III and rent charge are frequently confornded 
together as being ſynonymous terme, though in fact very 

different; the former dcing a perſonal yearly charge on 
the grantor only, and the latter a charge fluing out of lands, 
appropriated for that purpoſe, and upon which it is impoſed. 
Co. Lit. 144. | 

So that if a man grant to ary perſon twenty pounds per 
ann. not exprefiing out of what land it ſhall flue; no land 
by ſuch grant is charged, and amouats to a bare perſonal an- 
nuity ; and though granted to an eleemoſynary corporation: 
of ſo little eſtimation is it held in law, that it is not conſis 
dered within the ftatutes of Morimain. Co. Lit. 2. 

Vet a man may have a real eſtate in it, though the ſecurity 
i but mcrely pertonal. 2 Vol. Black. Cam. 40 


SEC. 


41 WNUL TT. $5 


SECT. II. Of the proceedings in Annuty. 
Suk WRIT, 


Writ of annuity may be ſued by 7»u/{ices in the county, 

or in the common pleas. F. N. B. 152. 6. 

And the proceſs in the Common e. ſhall be ſummons, 
attachment and diſtreſs. F. N. B. 153. 

And by the tat. 23. of H. 8. 14. upon default of diſtreſs 
proceſs of outlawry, and alto this writ of annuity ſhall be 
brought in the county where the grant was made. F. N. B. 
152. e. 

Is} where ſeiſin of it was alledged. And if payable by a 
religious houſe, corporation, or parſon, where the church or 
houſe ſtands. 4 H. 6. 5, 6. 

And it may be ſued in Wales by bill; for it is a perſonal 
thing. Cro. Car. 171. Jon. 214. 

Alfo in the Exchequer, or B. R. Jon. 215. 

Annuity, brought againſt the prior of MH. in Southwark, 
was præcite, c. quod reddat 161. or four gowns, which are ar- 
rear of a certain annual rent of five marks, or one gown, &c. 
and the writ was held good notwithſtanding it was in the dif- 
junctive with (or). Hre. annuity. pl. 33. 


— — 


9 SECT. III. The Declaration. 


HEN you declare in annuity, it is by no means ma- 
terial ro ſet forth the title or cſtatc of the grantor; 
but only to ſay, that the grantor did grant the annuity, Co. 
Ent. Annuity, 49. Heath Max. 6. 

But if an annuity be brought againſt the grantor hiniſelf, 
the grant ought to be ſewn. Jin. Eat. 9. Co. Ent. 49. b. 

So if by an aſſignee, he muſt thew the grant, and the affign- 
ment to him by the grantec. Miu. Ent. 8. 

Or if by the huſband againſt the terre-tenant after the 
death of his wife, for the arrcars in his witc's life-time, he 
ought in ſuch cafe to ſhew the grant, and the deſcent of the 
land, and the death of his wife. Jin. Ent. 11. 

And the declaration in annuity mall uſe theſe words, 
„ which he owes to him,” quem ci debet, though the annuity be 
of another thing, and nat of money. F. N. B. 162. K. 

It the grant be for lite, rhe deelar: tion ſhall ſay, « by vir- 
tue of which he war f+ d. thereof in Lis d aueſue ut de libero 
tenemerto for Li life,” Co. Ent. 49. Oro, Car. 171. 2 Bulit. 
248 Aud 


Fg 
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And though this demand founds like the demand of a ren:.. 
charge, it {hall be well; for his miſpriſion of the law thall not 
prejudice bim. Mich. 11 Jac. 2 Bulfl. 148. 

But the declaration muſt not be in Flacito debiti, in a plea of 
debt. Carth. 355. 

Anmiity ot ten pounc 5 granted to him pro /ervitio in pen ſe 

& imper londo, and did not count that he continued in his ſe ſervice 
Per Brian. 
here is a drver/ity where an annuity is granted to be an officer 
certain, as berker Gr bailitt, and where it is generas pro ſervitic, 
fc. for in tha catc ot fpecial RIVIEes he :2uit alledge the con- 
tinnance in the bailiwick or park kerfhip ; for he knows what 
ſervice he thall do, and in the other caic, he does not know 
until juch time as the defendant commands lim ; and there- 
fore let him anfwer. Cherve the Diverſitzg. Er. Count, pl. 
72. Citcs 21 E. 4. 49. 


And the bailiff may count by preſcription in writ of annuity, 


it it commences before time of memory, by campgſitian, fine, or 
patent / (he king. Bro. Annuity, pl. 21. 

In debt upon arrears of an annuity until he was promoted to 
a competent benefice, and ſhewed thot fuch a dry he took feme, and 
for the arrears due before, he brought the action, and Choke 
demanded judgment of the count, for this act changes the action 
of annuity into debt, and therefore ougat to thew place, and by 
the del opinion for this default, the count is not good. Bre. 
Caunt pl. 26. cites 35 Ji. 6. 50. 

And where an ey is granted. fer life F. N. and the 
grantce brings a writ ot annuity, and J. X. (dies pending the 
it, the action in ſuch caſe is determined, and the party ſhall 
ive a writ of debt of the arrears, and the count was held 
»G0d, though the plaintift dic | nt let the conditten ; for it is 
42701 W, him; but where the condition gives an advantage to 
Fonts and cauſes the thing to commence, there he ſhall ſhew 
it. Br. Tit. Annuiiy, pl. 22. cites 14 H. 7. 31. and 15 H. 7. 1. 

As if a man grants that when F. X. has inteoffed him of 
four acrcs of land, he ſhall have annuity of 10 J. per ann. in 
inch cafe he ought to conn? that he has infeoffed him of four 
Acres, te. by all the juſtices. id. 

in the caſe where 2 grant was of an aannity for two years, 
payable at Aich. dr ſixteen days after. In acht the plaintitF 
declared that it vis in arrcar at Mic. an d Hill: is in arriar. 
1 this the defer-ſant demurred, becauſe it ig net wwerred that 


2a il ar Four * IIR 4 ler Aeg. ſcd NOn allocatur, for 


Qiled Nd 1.5 is Gill if in ar; "ear, which is long after the 


(. Elig. 268. B. R. Brown: 
But, 


Is It Was 
ſixteen days, 't i: Wer enongh 
„ Teudlebury. 


tk 


r 


ANNUITY. 87 


But, where in debt upon bend for payment of an annuity on 
, or within twenty days after, the plaintiff aſſigned the 
breach in not paying the annuity at Lady-day; and it was 
moved in arreſt that the criginal wart brought the eighth of April, 
and he alledged the breach to be at Lady-day laſt, which was 
within the twenty days, and fo the action brought before he 
had cauſe of action; and for this the court held it an apparent 
fault. Cro. Elia. 565. C. B. Blunden's caſe. 
And the plaintiff in his cunt ought to thew the deed in debt 
and annuity, and there the weit and ſpecialty ſhould agrec. 
Per Finch, Br. Tic. Manſtrans, pl. 15. cites 41 E. 3. 23. 


SECT. IV. Vat /hall be confidered us a gore! Pa, & 


e cuntrario. 


Or tus PLEA. 


HE dcfcndant may demvr to ihe declaration, if the 
plaintiff dues not ſhew a good title, in. Ent. 

And the dcfendant may plead rien arrear. Win. Ent. 10. 

Or, non conceſſit. Win. Ent. 11. 2 Leon. 13. 

And after ohen, hc may confefs the action, and thereupon 
there {hall be judgment againft him preſently. in. Ent. 11. 

If the declaration is founde:! upon a preicription, he may 
traveric the prefeription z or deny it directly. Co. Ent. 49. 4. 

But in a writ of annuity founded upon a preſcription, 
againſt a rector of 2 church, it n no plea for the defendant 
to ſay H te church is drown dOtrogre, C. ior the parion 
is not bound in retpc.i oc the building of the church or of the 
conſecrated ground, but o ihe profits and giobe 3 and though 
the churci be down, vet a parſon may be prefented to the 
rectory. Hil. 27 & 25 Core 2. 1 rd. 290, 201. adjndge!! 

A writ & annrity was brought for an annuity pro cuſilis ime 
percſp, c. the dieteininnt pleaded in bar, that he carried 
bill in chancery, ad deſirc-l him 2 jet big band lat, and be- 
cauſe he reid, he detained the annuity 3 adjudged no good 
plea, tor thong! the plaintif was bounu to give his advice, 
yet he was not bound to ict nis hand to every il brought to 
him. Por. 1325. 

And the defendant may plæad a reloaie of all perſonal actions 
in bar cf an annuity. Or, if a rent- charge be granted, which: 
the zrantce afterwards clecta to have as an annuity, a releai! 
of actions real made before the eleſtian is a god plea. Jon. 214. 

Where an annuity was granted for life pro confelio iipenſo, Oc. 
and in a writ of annuity broughit for the arrears the defendant 

pleaded, 
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pleaded, that before any were due, he required the plaintiff 
to do him ſervice, and he refuſed, &c. To this the plaintiff 
replied, that before any refuſal, the defendant on ſuch a day 
and year did diſcharge him, the faid plaintiff, from his ſervice ; 
and adjudged that the defendant's plea was not good, becauſe 
he ought to have ſhewed for what manner of ſervice the plain- 
tiff was detained, and the annuity granted, and then what 
ſervice he required of him, and what he refuſed : neither was 
the replication held good, for the diſcharge from the ſervice 
was not an abfolute diſcharge, fo that the defendant could 
never afterwards require it, becauſe the annuity being granted 
to the plaintiff tor life, he ought to continue his ſervice ſo 
long as the annuity continueth, But where the retainer is 
years only, then a diſcharge is peremptory and abſolute. 1 
Leon. 209. 

In annuity the defendant came at tbe Diſlreſs, and faid, 
that he had been at all-times ready, &c. end yet is, but held no 
plea at the diſtreſs. Br. Annuity, pl. 12. cites 2 H. 4. 3. 
And where in annuity the plaintiff declared upon preſcription, 
and the defendant taid that it was granted pen condition, which 
is broken on the part of the plaintiff; and by the court, no 
plea, without tra verſing the annuity by preſcription ; for an 
annuity by preſcription, and annuity by grant upon condition, 
cannot be intended one and the fame annuity. Bro. Confeſs 
and Avid, pl. 63. cites 32 H. 6. 4. but fays that it ſeems the 
contrary, if the plaintiff had declared upon a grant of an an- 
nuity. 

But in annuity, riens arrear is a good plea in this action, 
where the plaintiff declares upon preſcription, for this is only 
matter in fact; but otherwiſe when the plaintiff counts upon a 
Deed ; for this is ſpecialty. Obſerve the difference. Br. tit. 
Annaity, pl. 31. cites 5 H. 7. 33. 

In annuity againſt an executor, the plaintiff counted upon a 
grant of annuity made by the teſtator for term of years, which 
yet continues, by which part was arrear in the time of the teſ- 
rator, and part in the time of the defendant cxecutor, and as 
to the arrears in the life of the teſtator, the defendant pleaded 
a releaſe of the plaintiff to thg teſtator of all ations, and to the 
reſidue fully adminifired ; Quzre, If the laſt plea does not go 
to all; and obferve, that as long as the annuity continues a 
writ of annuity lies, and not a writ of debt, though the an- 
nuity be only for years. Br. Annuity, pl. 29. cites 39 H. 6. 28. 

And in debt upon arrears of annuity, the defendant ſaid, that 
he leafed ſuch land to the grantee by way of Recompence for the 
annuity, or for the arrears of the faid annuity ; and the court 

held 
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held it no plea, as the annuity is by writing, which cannot be 
diſcharged by matter in fact ; qued nota. Brooke ſays, Quzre if it 
was annuity by preſcription. Bro. tit. Annuity, pl. 1. cites 19 
H. 8. 9. 

But in annuity of 10%. and the plaiutiff promiſed to him, that 
if he paid 1% him 22 at Eaſter 20 5. the annuity ſhould be void, 
and faid, that he had 2 except at Eaſter laſt, and then leaſed 
to the plaintiff the veſture of an acre of land for the 20s. and 
conſidered by the court as a good plca, though it ſeems the 
promiſe was in writing; and there it is agreed, that for annu- 
ity, though land be charged thereof, yet another thing in 
recompence ſuffices. Br. Annuity, pl. 54. cites 11 H. 7. 20. 
On a general demurrer to two pleas pleaded by the defen- 


dant in debt for an annuity granted by defendant to plaintiff 


tor lite, with a covenant in the grant of it's being perfonally 
demanded, it was held, that the demand of the annuity was 
not traverlable, ia this action, notwithſtanding the covenan: 
to pay the annuity (F the fame be perſenally demumded) and per 
telam cur um, the grant 1s tubttanrive, and ſo is the covenant 
ſubſtantive, and the demand in this action is not traverſable, 
whatever it might have been it an action had been brought 
upon the covenant, but they ſecmed to think it would not be 
craverſible even in that cafe, us it was contained in a parentheſis 
in the Deed. 2 part of //i{/5:r's Rev. 221. Hape v. Coleman, 
Hil. 4 Gee. 3. | 
When a plaintiff in annuity pleads in the declaration, as 
being ſciſed of the annuity iz her deme/ae as of freehold; We, 
the manner of pleading in the declaration, is conſidered, 
upon a gencral demurrer, as mere matter of form, and there- 


fore helped by the ſtat. 4 & 5 of queen Anne. d. 224. 
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CHAP. I. 
SECT. ; Of Appea:!. 


PPEA L, according to the great lord Cale in his Com- 
mentarics on £1tt. lib. 2. c. 11. is derived from the Latin 
word Appello, to call; quia appellans wcat reum in judicium, 
and is uſed in our law, for the prifate accufation of a murderer, 
by a perſon who had an intereſt in the party murdered. It is as 
much as accu/atio, with the civilians; for, as in their law, 
cognizance of criminal cauſes, is taken either upon inquiſetion, 
denunciation, or accuſation, ſo it is in ours upon indiAment or 
appeal indictment comprehending the dauo former, vis. inquiſi- 
tion and denunciation ; and accuſation or appeal, being a lawfu! 
declaration of another man's crime (of felony at leaſt, for though 
we allow there be an appeal of mayhem, yet that according to 
Bracton, is but in a manner an action of treſpaſs) which lawful 
declaration muſt be before a competent judge, by one who ſets his 
name to the declaration and underiakes to prove it, upon the penalty 
that may enſue of the cantrary. Ciel, 

Appeal by others is defined to be, the wictient puiſuing of a 
ſubje undo death, and is the moſt exact ſpecies or kind of ſuit, 
commence a: the common law, fer every ſmail minute mat- 
ter will quaſh the ſame, if it be not freſhly purſucd, and ſhall 
in divers reſpects be taken ſtrictly in favorem vite. 

Obſerve, that the proceſs in every appeal, is to bear date the 
ſame day of the return, and if not, it will be a diſcontinuance 
of the proceſs ; and alto, that the omiffion of any word, which 
is matcrial, in the writ of appcal, will abate the ſame, and 
here one general obſervation is to be made, that the proceſs in 
an appeal, varies from all other proceedings at the common 
law; for there thall be no amendment of a writ of appeal, nor 
is the diſcontinuance of it helped by any ftat. Heat. Max. 
310. 

So extremely ſtrict they are in this final effort for obtaining 
that which the appellant thinks his juſt right, that it is a general 
rule, and abſolutely neceſſary in an appeal, to ſhew the preſent 
eſtate. and degree of the appelice, at the time of the writ; in 
which reſpect th addition, and alſo the addition of the myſtery, 
differs from that of the place, being ſufficicntly ſet forth by 
naming the appellce late of ſuch a place. Hul. P. C. lib. 2. 
. 2, 197: 

And 
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And this addition muſt be expreſſed, in ſuch a manner, that 
it may plainly appear to refer to the appellee, for it hath been 
reſolved, that to name the appellee fon of A. of B. butcher, is 
inſufficient, becauſe butcher refers to A. rather than to the ap- 
pellee. Haw. P. C. J. 2. c. 23, 108. 


—— — 


—— — — — 


SECT. II. The form of the Writ, and for what faults it 
may be abated. 


HE writ in an appeal is an original iſſuing out of chan- 

cery, returnable into the King's Bench only; before the 
return thereof the court of Chancery only can ſuperſede or ſet 
it aſide, where it appears to have iſſued erronice or improvide, 
by ſome error extrinſick to the writ itſelf ; but for any error 
or defect on the face of it, it may be quaſhed aiter it is 
returned into the King's Lench. Air. Eq. 4:9. 

And the court ex officio will quath the writ for apparent 
:aults appearing on the face of the writ; as where the ſenſe is 
d fective for want of a material word, or where it wants thoſe 
words of art, which the law has appropriated for the deſcrip- 
tion of the offence. 2 Hawk. P. C. 184. 

So if in a writ of appeal brought by huſband and wife, the 
concluſion is in the name of the wife only; or if the writ omits 
the name of D»ptif:a, or ſurname of the appellant, or appellee 
being under the degree of nobility, it thall be abated. 2 Haut. 
4. C. 105. | 

Alfo the court will abate the writ when the declaration va- 
ries from the writ in lome material point, either as to the reign 
of the king, or as to the county wherein the fact is laid, &c. 
and on the exception of the party the court will abate the 
writ; as if hc ſthews that there are not fifteen days between 
the teſte and return of the writ ; but this he mutt do antecedent 
to his having pleaded in chief, without taking advantage of it. 
1 Salk, 63. 1 Vent. 7. 

If the writ or declaration miſtake eicher the name of baptiſm, 
furname, or addition of the appellant or appellce, the appellee 
before imparlance may plcad it in abatement, and for more 
concerning this. wide 2 Hawk. P. C. from 184 to 193. 

But the omiſſion or ſuſſiciency of an addition, are ſalved by 


the appellce's coming in and pleading, without taking any 


advantage of ſuch defect, but not by his bare appearance. 
2 Herb. P. C. 190. 
Laſtly, the defendant may at the fame time plead as many 
pleas in abatement az ke pleaſes, together with matter in bar, 
2, 


— 


— 
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and the general iſſue, if he can do it without repugnancy; and 
if he be ſuffered to plead any ſuch plea without pleading with 
it the general iſſue, the finding it againſt him doth not con- 


clude him from pleading the general iſſue afterwards. 2 Hl. 
P. C. 191, 192. 


SECT. III. The form of the Declar«tian. 


N appeal * of murder, which is now chiefly in uſe, the 

appellant muſt declare the following matters; (1) the fact; 
(2) in what place of the body, (3) the year; (4) the day; (5) 
hour; (6) time of the fact (7) and the town or place where the 
deed was done: (8) alſo with what weapon; therefore wherc 
it was faid circa horam undecimam, Sc. an appcal of murder 
was abated, it thall alſo be abated for fa!ſe / atin, omiſſion, or 
any other matter of form, in fuvarem vitæ. [gi ion v. organ 
1 Bulf. (9. 

And bv the ſtat. of Clacſler, cap. 9. if an appeal declare 
the dced, year, hour, time of the king, the zown where the 
deed was dene, alfo with what weapon, it ſhall ſtand in eflect. 

Ihe declaration muſt tet forth the offence with the utmuir. 
certainty, and likewiſe de{cribe it by fuch word of art as tlic 
law has appropriated to the purpoſe; therefore if the words 
felonace in any appeal, mvraravit in an appeal of murder, rap 
in an appeal of rape, cepit in an appeal of larceny, muybeiniatt 
in an appeal of mayhem, be omitted, they cannot be ſupplicd 
by any circumlocution. 2 Fawtk. P. C. 177. 

Alto the declaration muſt ſet forth in what part of the body 
the wound was given; and therefore if it only ſays, that the 
wound was given circa pfus, it is vicious, but it is certain 
encugh by ſhewing that the wound was given in the left part 
of the beily, or of the fide, or in the left leg, S'. and it 
prafticabie, muſt ſhew the length and breath of the wound. 
2 Flaws. P. C. 177. 178. Corth. 333. 

In an appeal of murder brought by the wife againſt ſeveral 
perſons for the death of her huſband ; it was adjudged, that 
both principal and acceſſuries mu/! be joined in the appeal, and there 
muſt be but one appeal; for if more than onc is brought, al! 


* It being alledged by ſome, and efpecielly by Trey ch. juf. that ar. 
appcal was 2 revengeſul odious proſecution, and therefore merited no en- 
couragement; on which occalion Holt, with great vehemency and zal. 
laid, that he wondered any Freliftman hould brand an appeal with the namc 
of an odieus proſecution; that tor his part he looked upon it ir; @ contrary 
light, as being 2 noble pfofectition, aud a true badge of Engliſh liberties, and 
relerrrd ta the ſtat. of leu. He, and the comment Icroupen in 2 Taft. I: 
Þ. bee. 38 
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but the firſt ſhall abate ; and if one appeal is brought againſt 
ſeveral, and they all make default excepting one; the plaintiff 
muſt declare againſt them all. 4 Rep. 47. 

Nate, The year is ſufficiently expreſſed by ſhewing the year 
of the king without adding that of the lord, or ſaying that it 
was in ſuch a year of the reign of the king. 3 Inf. 318. 2 
Hawk. P. C. 181. 

And muſt not only ſhew the day of the hurt, but alſo the 
day of the death; and if done in the night time, it is proper 
to alledge ne ejuſdem dici; but a miſtake of the day is not 
material on evidence; and the words circa h:ram primam are 
ſufficient z neither is a miſtake of the hour material on evi- 
dence. 2 Haul. P. C. 1380. Cartb. 333. 

If a place be generally alledged, the law will intend it a 
Vill, unlefs it be mentioned with ſome addition which thews 
rhe contrary ; but upon evidence the place is not material, fo 
os the fact be proved any where within the County. 2 Hart. 


' 


F. C. 62. Shin. $4 Carth..333- 

And if it were by other means, as by poitoning, drowning, 
ſuffocating, or the like, the circumſtances muſt be ſpecially 
tet forth; but if the count be for killing with one weapon, 
and the evidence of killing with another, in this cafe, the 
variance is not material, provided the means made uſe of may 
any way come under the notion of a weapon. 2 Haws. F. C. 
179. 3 Mad. 158. / 
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SECT. IV. Of what may be pleaded in bar te an Appeal. 


F the appellant is deficient in any of thoſe requiſites re- 
quired by law in a perſon who brings an appeal, it will be a 
good plea; as that a woman was never lawfully married, or 
| that A. B. is heir at law, and not the appellant, &c. 2 Haul. 
P. C. 192. 
And auterfoits convict of manſlaughter iz a good plea to an 
ippeal of murder for the ſame killing. Carzh. 17. 

But where the appellee pleaded that he was before indicted 
at murder and convicted of manſlaughter, and prayed his 
clergy, which the court would not allow him. Vide 3 Mad. 
191. Carth. 16. 19. Salk. 61. Skin. 679. pl. 9. 

Retraxit of one appeal is a good bar of another for the 
fame thing, ſo alſo in a noaſuit; and according to ſome 
opinions, fo is a diſcontinuance after appearance, but not 
before. alk. 64. pl. 5. Cro, Eliz. 605 Sid. 32. Bull. 
241. Cre. Fac. 283. Telv. 204. 

Alſo 
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Alſo a releaſe of all manner of actions, or of all actions 
criminal, or of all actions concerning pleas of the crown, or 


of all appeals, and of all demands, is a good bar of any 
appeal; but a releaſe of all perſonal actions does not bar an 
appeal of felony, being an action of an higher nature. 2 

Hauk. P. C. 196. 
And if the appellee pleads a ſpecial plea, which does not 
amount to a confeſſion of the fact, he muſt at the ſame time 
over to the felony, except in ſpecial cafes; as where 


ſuch plea would be prejudicial to him, or where ſuch plea 


declines the juriſdiction of the court. 2 Hao. P. C. 196. 
Carth. 56. 


. SECT. v. Of the Plea. 


O an appeal the defendant may plead in bar of the 
felony, nat guilty. Cro. Eliz. 69. 

So, the defendant ſhall plead not grilty, though it was / 
defendends, &c. for he cannot juſtify tor death. 2 Li. 316. 

And after a demurrer to the writ, return, and count over- 
ruled he ſhall join iſſue. Skin. 554 

In an appcal by a wife for the murder of her huſband, the 
defendant may plead marriage to another huſband. Dy. 
296. a. 

Alfo the defendant may plead in bar, „that he was ſor- 
merly convicted of manſlaughter upon an indictment for the 
ſame felony, and had his clergy.” 4 Co. 46. a. Kelhn. 93. 
S. 2 Cro. 283. Hal. P. 0 247. 

But by the ſtat. 3 J. 7. 1. if a felon, murderer, or ac- 
ceſſory be acquitted on an indiftme: it, or tie principal at 
tainted, Wc, the wife or heir may have an appeal aguinſt ti 
perſons ſo acquitted, or the principal fo attainted, if they Þ 
alive, and benefit of clergy before not had, and! the jiiſtict. 
ſhall not diſmiſs him but remit or bail him ill the yror and 
day be paſt. Eut he ſhall not be remitted or held to bail, i. 
found guilty of manflaughter, for that is not within the tint. 
34: To Kelyn. 25. 

Allo the detendant may plea ad, Feretafare ncquilied for 14. 
fame off ence npen an appeal,” and 0 the record; tor I 
' ſhall not put his life in jeopardy another time. Sram. P. C. 
105. 

But auterfoits acquitted, pleaded to an indictment is not 
good, where the acquittal was for default ot form, variance. 
ec. Mod. Ca. 168. 
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A plea in an appeal cannot be amended, though before 
iſſue, or demurrer. 4 Mod. 153. 

And this reſtriction the defendant is laid under, that in an 
appeal the detendant muſt plead in perſon, and not by attor- 
ney. 3 Med. 268. 

And in an appeal of death, auterfoits attainted upon an 
indictment for the fame cauſe is a good plea; and in an in- 
dictment heretofore acquitted in an appeal is a good plea ; bur 
this is to be intended upon a ſuſficient and legal acquittal ; for if 
the count in the appeal, or the indictment be inſufficient, it is 
otherwife. 18 Ed. 4. 11. caſe of appeals aud indictments. 
Co. 4 Rep. 45-4 

In an appeal of murder after pleading to the writ, the defen- 
dant muſt plead over to the felony, elſe it is a confeſſion of 
it, for there his life is in queſtion. Flea. Max. 312. who cites 
the following authorities. Owen 59. 63. Popham 115. 

And refers to the 3 Cro. 223. 224. where in an appeal of 
the death of a huſband, the defendant pleads ne ungues acconple, 
vg. not ever married, &c. and quoad, Wc. viz. and as to the 
reſt © Sc. not guilty; the plaintiff replies, hey avere marri d, 
but pleads nothing to the reſt, yet it frems this is not a dis. 
continuance of the plea, as the firſt plea is not triable at 
Common Law, fo anfwers not the plea over for more con- 
cerning this, Vide 1 Cre. 247. Szuteiy and Price's caſe, where | 
an appeal of murder was brought in A. being the next county | 
to B. in which place the murder was committed, here the writ 
{hail abatc z for by 26 HF. 8. cp. 6. an appeal muſt be in the 
county where the oſfence was committed. So in an appeal of 
rape, in the county where the woman is raviſhed. Com. Di. 

1 vol. 131. and likewit2 an appeal of robbery, in the county 
where the robbery was committed. F..7- Go. 2 6: 

But if robbery, murder, Sec. be committed in one county, 0 
and a man be acc; Harz by precurement in another, an appeal 

againſt him, as acccflury, ihall be where the procurement was, 
and not where the rubbery was committed. Mich. 29. H. 8. 
Dyer 38. 

By Yelverton 204. Bradley and Bauk's caſe, and the 2 Cro. 
233. diſcontinuance of proceſs in an appeal is not aided by 
appearance afterwards, 

A. brings an appeal and the defendant pleads, nulla talis 
\ perſona in rerum nature die impetratiauis brevis, and it was held 
got a good plca, for he ſhould have pleaded, quad quer” obiit 
ante diem impetrationis brevis, or etc, nulla talts perſona unquam 
fuil in rerum natura. 26 H.6.8. Heath. Max. 313. 

And by Keilway 106. 107. the court will never ſuffer the 
. defendant to plead variance between the appeal and the indict- 

nent, and to conclude to the felony. For 
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For what are peremptory in appeals. Vide the fame 
authority. 

And if a ſtroke be ſtruck in one county, and the party die 
in another, an appeal of murder may be brought in either of 
the counties, though nothing be done in that county where 
he died, to occaſion his death. Co. lib. 3. fo. 30. 

In an appeal de morte frazris againſt J. S. of M. as prin- 
cipal, and one F. as acceſſory, and the name of the principal 
was FJ. S. the acceſſory appears, and pleads no fuch perſon in 
rerum natura, as J. S. the day of the writ purchaſed, nec un- 
quam poſlea; and by the two chief juſtices, though there 
thould be another 7. S. in another county, if he be not in 
the fame county where the vill of M. is, or if dead before 
the writ purchaſed, the plea is a good one; and in favorem 
vite, the defendant may traverſe the ſheriff's return. 18 Eliz. 
Dyer. 348. b. 349. 

And in an appeal no ſuch perſon in rerum natura, generally 
is a good plea, and he may not fay the day of the writ, Oe. 
but to ſay before the day of the writ purchaſed, reduces it to 
a certainty, and is ever good. 27 F. 

Littleton ſays, that a releale of all actions is a good bar in an 
appeal, but a releaſe of all actions real and perſonal is not, be- 
cauſe ſuch releaſe extends only to common and civil actions, 
and not to criminal; but a releaſe of ail actions, criminal, 
mortal, or concerning plicas of the crown, are ſufficient bars 
in an appeal of death. So alſo a releaſe of an appeal, or of 
all demands, is a good bar in an appeal. Tt. {. 3. cap. releaſes. 
fe. co. Co. Lit. 287.6. | 
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ARBITRAMENT,. 


CH A P. XVIII. 
SECT. I. Of Arbitration. 
A RBITRAMENT or arbitration is where the Partics i: 


the active ſerſe injuring, and in the paſſive injured, fub- 
mit all matters in diſputc, r<lative to any perienal chaitls . 
wrong, to the judgment of two or more arb to O 
deciſion the controverſy is ſubmitted : and if they Jo Hot ayrec, 
it is uſual to add, that another perſon may be calied in as 7 24 - 
PIRE, (quaſs imperator to whoſe ſole judgment it is then re- 
ferred: or frequently there is only one arbitrator originally 
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appointed. This decifion in any of theſe caſes is calied an 
award. By ancient authors »rbitration is coniidered as 2 
judgment; arbitrium eft judiciun, Jenk. Cent. 137. Alſo 
the word is defined in the following manner; arbi/ramentum 
eff boni viri arbitrium. 3 hn), 60, and again oy the fam 
reporter, arbiiramentum ef! judici im bon ver, fee undi eqQuum 
bonum; theretore to be favourably conſtrued. 3 /.141/7. 64. 

And by an ward the queſtion is as fully determined, and 
the right transferred or ſettled, as it could have been by the 
mutual agreement of the partics, or the judgment of a court 
of juſtice. Arywnl.gs., 1 Feem. 410, But the right ot real 
property cannot thus pats by a nere award, 1 Nel. Abr. 242. 
1 Ld. Raym. 115. 

Yet certainiy aa arbitratoc (who is conſidered as an extra- 
ordinary choten judge) from the French arb#tre may now 
award a conveyance or a rel-af: of lands; and it will be a 
breach of the arvicration-bomn cn refufal of compiiance. For 
though originally the fubmiffion to arbitration ud to be by 
word, or deed, yet both ot thetc being revoczhlie in their na- 
ture, it is now the modern practice to enter into reciprocal 
bonds, with condition to tand to the award or arbitration 8 
che appointed — or umpire therein named, And it 15 
caactcd by the ſtat. 9 S 10. . . 3. c. iz. that all merchant. 
and others, who deſire to end conraveritcs, (or witch there 
is no other remedy bat by pertona! action or iuit in Equiry} 
may agrec that their jubnufgion df the fu'r to arhitration of 
umpirage ſhall be made a rule 2 07 any of the King's courts of 


- 
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record: and, after ſuch rule mode, 
award thail be liable to be punbbe! os for a content ot nie 
court; unlets fuch award {hell be ic A licle, For COrFUDyon Gor 
miſbchaviour in the arbitrators Or umpiru, provid on oath tv 
thc court, within Gne term after tic award 1, mac. And, 

con ſeqvence or this ſtat. it i row brevne a confidlirable part 
of the bulineſs of the f. prior courts, to iet ale fuck: 


awards when partially or dcn rial; arte mice tin 
execution, When legal by t nee provi 07 emp, us 1» 
awarded for diſohedirnce to Fh rules ant ore! a4 inge 


by the courts themiclves. V al t 


® It has been id tat this act out tles Etz l. 2. 5 Nrn. 
ng hffcre:ces by arb. tratian, wilt M. i, % nt froth gn Wee 1% rat; 
was depending. upon the . ho be SCE (CPE Ge as e pan nes 
ing: aud is only declar.t or? vw. wt lo ae WS bf berry i tag er ca. 
Lucas, ex dini. Dr. Meri wm I wr, D 125 RE . £0 4 
71. 
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98 Arbitrament and Award. 


And an award is defined as the determination of matters in 
controverſy, by a ſubmiſſion to perſons indifferently choſen 
by the coatending parties. 

The learned and judicious Elackftexe in his Commentaries 
has honourcd arbitrations and awards with the appellation of 
domeftick tribunals of juſtice, and it has been faid, by a mo- 
dern reporter, that awards are now conſidered with greater 
lalitude and le jirifnejs than they were formerly, And the 
reaſon for this liberal conflrudtim, is, becauſe they are mad: 
by judges of the parties o, chooeng, But they muſt have two 
properties, to be certuin and fenal. 1 Vol. Burrow's Rep. 277. 
H#awtins v. Colclovyh., 

Nete. In an action of debt p97 the azrard itſelf, the plain- 
tif needs not fhew forth ſo much as he muſt have done, if he 
had brought it upon the arbitration- bond. 1 Vel. Burr. Rep. 
281. Perry v. Nicholjan. | 


i 


_ 


8E CT. II. Declarotion hf an Award. 


N debt upon arbitramcent the plaintiffs ought to count for 
wheat cauſe they put themſelaus in arbitration, Bro. Tit. Ar- 
bit ra. pl. 34. rites 5 . 

If in an action or debt upon an award, the plaintiff declares 
not the arbitrators did make an award that the defendant 
10uld pay unto the plaintiff tl. this is a good declaration, 
Rough nothing is fhewn to have been awarded on the other 
Aide; fer it is tullicient for the plaintiff to fet forth that part of 
the award which intitles him to his action; and if the defen- 
dant will inpeuch the award ror any thing, he mult ſhew it 
Ipecialiy 01 hiv aun part, 1 Lern. 72. Aich. 29. & 3o. Elia. 
C. B.Suniny v. Riry rot. 

And in dent on award it is ſufh̃cient to ſhew to much of the 
award as is the ground of the action, and the plaintiff may de- 
clare that nies wa it us awarded. Tit. Rep. 312. Vide 1 
od. 36. 1 8rd. 161. 

Ine des taration it an action of debt upon an award nee 
at exten time or place certain where the award or ſub- 
milion was ande; but if the detendant picads that the arbi- 
rucb:s dg ng award, or that the parties did not ſubmit 
themielves to their award, the plaintiff may reply that the 

Abmifſion was made af ſuch a place. Agreed 
37 an the jiidcc. 2 Beten. 137. Fir. © Jac. C. B. in caſe 
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Arbitrament and Award. 99 


But where an award is pleaded in bar of a treſpaſs 3 
place muſt be laid where the ſubmifiioa was made. Cx. 
Eliz. 66. 

And the plaĩntiſi need not ſot forth the pr-fert thereof in 
curia, becauſe ic is no deed. Style 459. 

If there be a ſubmiſiion to tlia award of J. S. to that the ſaid 
award be made under his hand and ſcal at or before the fifth 
day of September following, realy to be delivered at the ſhop 
of F. N. in the Exchange, Lendon, and in an ation of debt 
npon an award made thereupon, tlie plaintit dectores that the 
ſaid J. S. under his hand and fecal the fourth day of Sep 'ember 
following, ap Caſlrum Eborum did make an award ad tun; E- 
ividem para? to be delivered at the ſhop of the taid 77, N. in 
the Exchange, I. andan, and it was It- Ad this is no good de- 
claration, for the parties are not bound to take coguizancc of 
the delivery eiſe where than at the place appointed. Cro. Fac. 
577 

An award that the defendant fhonuld pay 5 the t Sol. and 
that the plaintift ihould deliver Hun. 7 7 it, HIS Q Aid Au a reledſe $ 
the plaintiſ let torth the awar: but Cid not alledge that it rvas 
in writins, "the plaintiff had a verilict, but judgment Was 
itayed and given for the defendaut, becauſe the award wa: 
void; for the defendant has reh, for the writings and 
releale upon this parol ſubmiſſion, : ir docs not imply a promiſ. 
to porforrn it, and fo it is an award vt one part only. Lev. 11. 
Mies Js 15. . K. 7¹⁷ v. 1, wich. 

Alto an awaril was, that the defendaut pay tne aint 1 
much money at inch a time and place, in debt upon the bond. 
the plaintiff did nt aver thet le quis rraty at the luce to 1 
ccive the money; and exception ing tauen thereto, Cu. J. 

Hol. held that there was no cccallon, becauſe the deſendan: 
cugkt to do the firſt ect, and therete ro it he docs not cot 
and tender tlie Money, CON AL tne plaintul be not there tt. 
receive it, P the bond will oc Forte der „ F< ak n.; 'tts Ker. 


-% 


533. 534. Hill, 11 1 . 3 1); ice Y, Se. 


4 
* 


C "» T . - * 5 , * e * &, 
LW E 8 * III. 172 on me 8 (a1 #:IVAT@ een &; 4 4 7 fo 


N. 92 7 111411 'T, 
ifs Ps 5 


N picading a Ward, tus party ov ght 9 He + C08 place 
T1 Cre the «1 Ps" au TU e. 42: 25 4 274 the nau of th EI Patsgr) 
g ND. Er. 1. Ar Uitramei 88 Y i. 22 2. 6. To 
; And he maſt all {ſhew where the fulnitfion as madc 
and likewiſe wizre the zwar! ade 1G Pirndiag 


$6 7 13. 


12 


195 Ar bitr arent and Award. 


Therefore in treſpaſs where the defendant plcaded un 
award in bar, that he Haul pay the plaintiſf 205. but becauſe 
he did not a/ledge a pluct where the ſubmiſſion was according 
to 9 H. 6. 5. nor alledge performance, or anſwer to the +; 
et armis, it was adjndged for the plaintiff on demurrer. Cxs. 
Eliz. 66. Hare v. Gorge. 

And a man cannot plcad generally the performance of the 
award, but he ought to fet forth the award and ſhew how he 
bath performed i it. Maar 3. pl. 9. 

With this cxception, that if an award be to pay the rent 
mentioned in ſuch an indenture, the defendant in pleading 
performance need not ict ;orth the indenture, but refer gene- 
rally to it. 1 Fert. 87. 


But if it be to be paid in ſuch manner and at ſuch time 


as is expreſied | in the indenture, then it muſt be fet forth at 
large. $0 if an award be to pay Money given by will. 1 
Vent. 87. 

If in debt on a bend for perſormance of an award, the de- 
fendant pleads no award, and the plaintiff ſets forth au 
award with a projert i in cur. and the defendant craves gyer, and 
then demurs for variance detween the award ict out in the re- 
plication and the over, and upon the variances appearing ma- 
terial, the defendant mult have judgment; otherwiſe if thi: 

variance had been 23 to thoſe parts in which the award wx 
void; and though in debt on an award the plaintiff need no: 
fet forth more than makes for him, vet it is different in debt 
on a bond, for there the plainritf muſt reply the whole award; 
an if ſuch replication be without a prof-r?, the defendant 

reply nol tiel agard. 1 Salk. 72. Foreland and MHarygold. 
c <7 ifs. 1 Lov. 102. Vide J.iit. Rep. 312. Alio Style 459. 
hers it is ſaid that there is no occaſion for the plaintiff to 
ſet farih 1 prefe rf thereof i» 37a, as it is no deed. Note. 
Mentioned hefore in feet. 2. of this chapter. 

And in treſpats it is a good plea that they put themſelves in 
- rbirrament, and therenpon the arbitrators awarded that the 
defendant roll per 12 the þ piaint!f 101. 41 juc h a day, which is 
3 cu: tor debt lies of i when the day is come. Pro, Ar- 
eenmeil, il. 46. 20 12. 

In debt on 2 n tor NC ertarmance of an award ; 5 and the 

tendant de gded | nun arhirinmt. To this the plaintiin 

rid, ant ot forth the , made, bat did mt fheww where it 

Fas wa „ winch is iffhable; and it was adjudged againſt the 

Tan ihn a general demurrer, as be ing matter of ubſtance. 
2 
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In debt on bond to per form an award, % as te ſome be de- 
livered in writing; the defendant pleaded gud nin deithcravit 
in ſcriptis, Sc. the plaintif replied, aud fet forth the award 
in writing, but did not direftly anſwer the plea of delivering it in 
wriling, but only by way of argument; and upon dcmurrer ai) 
the juſtices were againſt the plaintitF, 2 Hod. 26. 

But in debt upon a bond for performance of an award, /c as 
it was made by the arbitratcrs in tur ting, before ſuch a day, under 
their hands and jeal;, and the defendant ſhall accept it, then the 
bond to be void. 

After judgment for the plaintiff, error was brought, and 
aſſgned that the plaintiff had fleaded an award, b:t did nt ſay 
it wwas in writing; but it was fad ta be under ihe hands and jeals 
F the ar etratere, which implics, that it was in writing ; and in 
ive concluſion of the bicadings it is ret ted fas by the forid writing 
5th apprar } which words frrongly imply that it was 1m writ- 
ing, and the court held it a good and fifiicient certaiuty, 2 
Sid. Hill. 1657. V. R. Lane v. Buller. 

Submiſſion was to ſtand to the award of 7.8. ite grid 2. 


award be written, figned and frated b; the faid J. S. and di award 


was made and ſvaled by the ſaid J. S. but nt farned. Lect all the 
zuſtices held this good notwithſtanding, for ſealing is V 
thereof in law; but otherwiſe it the words had been that it 
thould be wrote and ſigned by the hands of J. S. for there it 
ought to be actually ſubſcribed. Palmer y7. Prad x. 
It alker. 

But where the condition of a bond was to ſtand ro the award 
of P. ita quod t be publiſhed aud /ealed awith the feat of P. before 
MHicb. the plaintiff foewed that P. made an /iqvard wwhicl ava; 
delivered l the defendant before Mich. and that be had i? i court 
ſcaled with the ſcal of E. but the plea was ruled to be it, be- 
cauſe he did not beau that the award was jraled at the dine of 
the delivery. Palm. 121. 

Debt upon bond for pertora.aace of an wind We. t 5. 
made, and ready tu be delivered to the parties, un vr betore fuck 
a day: the Jetcndant pleaded no award made, Se. the plain- 
tiff replied, and et forth the award, but did nit aver, It wow 
ready to be deliver:d to the parties, and for that reaton, dien 
natur; but afterwards the court held that he nevd not, #r 
that was ſupplicd by ſetting furth tte award tfeff Hard, zog. 
Debt upon bond for performance of an award, 3 os it fo 
ready to be delivered ts th? parti s of ſuch u day od , the 
defendant pleaded uo arvurd nace ;, and the piaintia” ve, and 
{ct forth, an award delivered ic the partes bet;re ihe day and of 
another pace then montiones . the ſubmiſſion, an} upon de- 
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murrer, Hale, ch. juſ. held the replication ill, becauſe it being 
only thc execution of an authority, it ought to be made at 
the ſame day and place; but the others e contra, and adjudged 
for the plaintiff becauſe the award was delivered to the partie: 
themſelves. 2 Lev. 68. Hibcrougb v. Gates. 

In debt upon bond, the defendant craved aer of the bond 
and condition, which was to perform an award, ſ as it be in 
writing, under the hand and ca of the arbitrator and upon nullum 
arbitrium pleaded the plaintiff replicd, and ſet forth an award 
under the ſeal of the arbitrator ; the defendant rejoins no award 
under Land and ſeal, acctrding to the conditizn of the bond, and 
upon demurrer to the rejoind: r, the defendant had judgment; ; 
for by the court, the plaintiff ought to have replicd an award 
under the hand as well as the ſcal of the arbitrators, for * 
muſt plead it formally as well as produce Rt. 2 ##d. 77. C. 
B. Columbell v. Columper'. 

But where 2 ſubmiſſion was of all controverſics between the 
parties, and for the arbitrators 72 mate and publiſh their award 
in apriting under their honds ond fonts, Ec. upon nullum art 
trium pleaded rhe plaintiſ repuict, and ſet forth an award, per 
ſcriptum ſuum indeniatum ſinled with the feats of ihe arditrator-, 


eg pay tac plaintiff EoOl. and vert that the award was ready to b. 


delivered to the partici under the Fords and feats cf the arbitrator. 
and aſſigns the breach in non-poyiment it was ohjectd, tha: 
it is not awerrid tht the art ae x _ 17440 at. '@ publ. Led under the 


Handi and ſeali of tho aroitrotors, but oniy by writing indented 
ſealed with their ſeais 3 but i- wan un Greed that ir is afterward; 
faid that it was ready to be deli: rad. Sc. under their hands 
at foa's, which is taffic;nt 4 ti zudgment for the piaintiF, 
an! affirmed in error. Zirtth ol Lambard v. Kc Tiford. 
If in debt npon an obligation conditioned for the perfor- 
mance cf an award in writing, or by word of mouth, the 
d:fendant lead: na award mec, and the plaintiif replies, that 
at the time of the hond and wrd he bad an action againſt the 
dle fendant for frandalons words, ond the zrhitrator ere teu 
dil declare and publiſn his aware! in manner tallowing, viz. 
that the deten: tant te! pay to t hi- . ene > gineat, . 
all lach moacy as he ha- dH pendC circa ge tigtem placita 
pre, Te. this is a goοd, aw: and well ft te 11a, al; 3 
the award doth not mention. u 4258 je Rag ; tor be who ſets 
forth a porol award is not tice. fo the very worde, but it js 
ſuſticient to ſac the abend Prhfance of what was awarded 
by word of mouth. 2 ent. 2 
80 in debt en be 45 perform c 22 ig writing er by Wor 
of meth; the & gfentlant pi adeu r atuar; the p! 'aintiff ple, 
that 
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that at the time of the bond and award he had an action for ſcanda- 
hus words againſt the defendant, and that the. arbitrators did 
declare and publiſh their award thus, viz. that the defendant 
ſhould pay the plaintiff 12 guineas, and all ſuch monies as he had 
expended in and about the proſecution of the plea aforeſaid, and that 
the parties ſhould give mutual releaſes to the date of the ſaid bend, 
De. and it was objected, that the award is void, becauſe it | 
does not mention any ſuit before to refer the (plea aforeſaid ) unto. 5 
But per cur. if the award had been in writing with ſuch form 

of expreſſion, it would not be good, brt in ſetting cut au arvard 

by parol, it is ſufficient to ſhew the effect and ſubttance of what 

was awarded by word ot mouth, and it is ſufficiently ſhewn 
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that this award was made concerning the action of flander ; 17 
and judgment for the plaintiff. 2 Vent. 242. Hanſon v. 1 
Leverſedge. Tt 

And it was alſo held, that the plaintiff need not foew that ther- | 


was cauſe of ain ; for that is left to the arbitrators, who „ 
have power to award charges thercupon, thongli in point | 
of law there was no cauſe ot action, as the partics have made 
them their judges. 2 Vent. 242. 243. 

If an award be made, that certain buildings crected on a 
wharf, which were a nuſance to the plaintiff, ſhould be pulled 
down within 38 days from the date of the award, Sc. and 
upon nul agard pleaded, the plaintiſf /ets forth an award, but 
without date; yet this is conſiderett as being well cnomgh, for 
the date ſhalt be computed from the making the award, as a 
deed takes its date from the delivery, though actually dated 
on another day. 1 Salk. 76. Arnitt and Hreums. 

But where a ſubmiſſion was, iin quod the award be made, 
c. by the arbitrators, and if not, then it giuzd it be made di 
premiſſis by the umpire, either in writing er by word of month, 
before two witneſſes, at or before, Sc. to this the defendant 
pleaded nullum arbitrium; upon which the plaintiff replied, 0 
and ſhewed an award by the umpire by word of mouth, but | 
did not aver that it was made before wit: or, and tor that 
cauſe, judgment was given for the defendant. Lutte. 536. 
Willon v. Conſtable. 

Vet where an award is void in itſelf it cannot be made good 
by an averment that it was made de ſuper prmiffes, Lal. 
Raym. 247. Bacon v. Dubarry. 


SEC T 
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SECT. IV. Heu in pleading the breach of the Award jba!: 


be fei Vert. 


N debt upon an obligation, the defendant pleaded a con- 
dition to ſtand to the arbitrament of J. and N. ſ½ that the 


award be made before ſuch a day, and ſaid that the award wa: 
not made by the day, to this the plaintiff may fay, that they mad. 
ſuch award befire the day, which the defendant in Juch @ print ha, 


broken, and ſpew certain in «what ; for he muſt ſhew the breach 


in ſore point certain, otherwiſi the action does not lie; 99d 
nota. Br. Arbitrament, pl. 42. 31 H. 8. 

Il lere @ ſubiniſſian was ot all metters, ſurts, quarrels, actions 
ona debates whatſcever, 1n:w ſendiag between them at law or 
otherwiic in controverty detwecn them; 
to pay the ẽT,o ſerch a Wa” 5 7. in jatisfe 11000 all accounts, fuit: 
at lat, arrieryes of tithe A taten of any time before, .. 
the breach was alledeed fer t 4a; ti the 51. in this the defen- 
cant demurred, becauſe le Fralatite did not aver that there 
was aux juit depend pu, 2%, at the time of the ſubmiſivn ; 
for if chere was not, the av/ird was void and out of the fub- 
mittion ; but adjudged hy two juttices (only preſent) tor the 
plaintiff, as 7 frail 5: inte ded tn Ge di . ir multers i fur, 
and an nurm: 17 needs v,: for otherwite every award may be 
avoided by iuch a naked arme. Cr I Un. . Fuller 
97 erZ en 2K. 

And in debt upon hom! far performance of an award ; th. 
defendast added non /unimngt, up which they were at illus, 
atid a verd et was obtained tor: e plaintiff, and afterwards 't 
was Raw Ved inn arreit of jalgment that there was no breach 
_— ut the court Hall it goud, witis tis dIFCrenc: , 

*. 20 pee the over {2 Cur 14 NH feb mt: 57 theteè it i; godd; 
becuute the C Pi. aintitf h. s no time to thew a bre: I. but is LOCcCeL 
to thong; Hut wonere ho. is at | gerty to rep {7 any part of tir 
ward, Be gught alfa u jew © breach, or eclſc it is not go!. 


— 


thownh it de aticr a verdict. /. 9. Kind v. Carter. 

in debt on an arbir; tion bond, the defendunc Pleaded th. 
tac wwird Was, that tie oy went jay toe Palin * ſuch a Civ 
0 l. or fd two juijicient ute,,¾s̈ be bound anti Bru for pu 
ment at 4:1. @ year. and that he had purtorn 5 d the fald award 
The plain: 1 rupiicd, that the Ecicndant had not paid him this 

taid 2007. and lo atügned the breach of the award im the non: 
payment. Upon demurier by the detendant the court wes 
cicar ot opinion that thy replicntion Was good; tor though the 
award be in words disjunctise, yet in law and {ubſtance it i 
ſingle; for as to the finding furctics the award is void, and ſo 
nothing is awarded but the payment of the 100 J. at the day, 
10 


and rhe award was 
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to which the replication is a full anſwer ; ard judgment ſor 
the plaintiff. Leon. 140. Oldfeld v. M ilmer. 

On a ſubmiſſon of a battery the award was that the defendant 
ſhould releaſe the action, and for the plaintiff to pay him 105. in 
ſatisfaftion of the battery. The plaintiff /er forth that he 
tendered a releaſe, and the deferdant refuſed to ſeal it. To this 
the defendant rejoined, that he refuſed to ſeal becauſe he was not 
paid the 105. in ſatisfaction of the battery. And the court 
held clearly that this is a good breach, and not to be helped; 
for by tendering the releaſe (according to the award) the pay- 
ment of the 108. was not thereby diſcharged, and therefore the 
ſealing it by the defendant ought ro pracede, as this releaſe goes 
only to diſcharge the ation in regard to the battery, and the refu- 
ſal to ſeal it is a clear breach; and judgment for the plaintiff. 
2 Buljt. 117. Belfoord v. Flint. 

And where the award was fe pay money on or before the 16t/ 
of June, &c. and the breach aſſigned was, that he did not pay i? 
on the 16th of June; but all agreed that this was well aſſigned; 
for when it is alledged that it was not paid on the 16th of 
Juue, it was not paid before the day. Hridgm. go. gi. Perryn 
v Barry. : 

Alſo if there are divers breaches of an award, you may gn 
but one breach of them in an action brought for breach ot the 
award. And fo reſolved in the cate of Heroen and Copyyes 
Stil. 429- 

And upon an zl lea pleaded in award, no breach need be 
a Trgned. 3 Lev. 17. Bowyer v. Blorkfide. 

An award was that the defendant fhauld pay 291. upon delivery 
the azvard to him. And the plaintitf averred that the award 
was delivered to him, and that the money was not paid. It 
was objected that the law, by a reaſonable conſtruction of the 
award, would allow a reafonable time to pay the money, as it 
was to be upon the delivery of the award, and that might be 
when the defendant was on a journey, or far from home ; 
nefides the plaintiff ſhould have alledged that it was nat paid up- 
n the delivery of the award, nec nunquam paſtea. But the opi- 
nion of the major part of the court was that the breach was 
well aſſigned, and that it ſhall not be intended that the money 
was paid after; beſides if it had been paid after within a reaſon- 
able time, the defendant ought to have pleaded it; and judgment 
tor the plaintiff. Lutw. 389. 392. Strong v. Saunders. 

Where the matters awarded are diftinft, and not the one 
pending on the other, there the award may be good as to one 
part, and void againſt the other; and in that cafe the breach 
muſt be afſigned in that part which is good; per cur. 12 Had. 
58 5. C. B. Lee v. Elkins. © | 

I And 
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And Saunders 103. argued in the caſe of Hayman v. Gerrard, 
and faid that the plaintiff is not bound in any caſe to ſhew a 
breach, unleſs in the caſe of an award, and the reaſon why he 
muſt do ſo in that cafc is, becauſe an award may be good in part 
and void in part, and therefore muſt ſhew a breach that the 
court may adjudge if he has well conceived his action or not; 
for perhaps he has brought his action for a breach of that 
part of the award which is void in itſelf, and fo has no cauſe 
of action. 

Where an award was that all ſuits ſhould ceaſe between A. 
and B. and it was reſolved that the proſecution of a fuir by 
A. againſt B. and C. is no breach. 10 Mod. 205. Barnar- 
diſion v. Foulyer. 

If in debt upon an obligation conditioned for the perfor- 
mance of an award, the defendant pleads nullun: fecerunt 
arbitrium ;, and the plaintiff replies, and ſhews the award, hc 
muſt alſo thew the breach, without which he has no cauſe of 
action, for the obligation is guided by the condition, and 
though the defendant can make no anſwer to the breach, yet 
it ought io appear to the court that the plaintiff hath cauſe of 
action. Yelv. 152. Cro. Fac. 220. 1 Sand. 102. 

But if in debt upon bond to perform an award, and cyer of 
the condition, the defendant pleads non ſubmiſit, here the 
plaintiff need not aflign a breach, for the defendant puts the 
whole ſtreſs of his cauſe upon à matter antecedent to the 
.llcdging a breach; for if there be no ſubmiffion there could 
be no award, and conſequently no breach of it. 1 Cid. 290. 

It the award be, that the defendant, together with a ſtran- 
ger, thall enter into a bond, in the aflignment of a breach, 
e plaintiff muſt not ſay that the defendant and ſtranger did 
not enter into a bond, for though both did not, vet the 
def:nlant alone might enter into bond. Godb. 165. 2 Kol. 
Ac, ä 


„ - — — — 


SECT. V. Of pleading the perfor mance of an Award. 


E who pleads arbitrament ovght to plead that he has perfor - 
med hit part, and ſhew what er how, or to ſay that he is 
at al times ready to perform it; for otherwile it is no plea. 
Lud nota. BF. Tit. Arbitrament, pl. 45 
Iherctore in debt on a bond for performance of an arbi- 
iranient, the defendant cannot ſay, that he has performed it; 
but ought 5% e the awar.l, ani haw he has performed it, Mo. 
>», pl. 9. Paich. 28 H. L. Anon. 


So 


4.— 
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a ill; ough performance of any 
one of them would have been a good excuſe, yet he muff ſbew 
what he hath performed. Heath's Max. 51. 

In the fame manner if A. and B. were jointly and ſeverally 
bound to fland to an award to be made between them and J. S. and 
the arbitrators awarded that A. ſhould pay 308. to B. and that B. 
ſhould pay unto J. S. 10l. in debt on the bond it will be no good 
plea for A. to ſay that he had performed the award, without 
ing in what manner it was performed, and litewiſe how B. 
had per ns it; for he is bound to him alſo. Heath's Max. 

I. 1 

| : In debt on bond for performance of an award, which was 
to pay the rent mentioned in ſuch an indenture, the defendant in 
pleading performance thereof need not to ſet forth the indenture, 
but may reter to it generally. But if it be awarded to be paid 
in ſuch manner, and at ſuch times as is expreſſed in the inden- 
ture, then it muſt be ſet forth at large; and the like of an 
award for payment of money given by a will. Vent. 87. 

And if the arbitrators award releaſes ab initio until the time 
of the award, and the party releaſes until the time of the ſub- 
miſſion, this is a good performance of the award ; per Holt, ch. 
juſ. Ld. Raym. Rep. 116. 

This div2rfity is to be obſerved where an award confiſts of 
divers things, and one of them is void, and it be expreſsly ſaid 
that upon per formance of that void thing the other party fhall do 
tuch a thing, there the doing of the void thing is a condition 
precedent, and-mutt be averred before action againſt the other 
tor not doing his part. Put where there are ſeveral things in 
an award, and me are good, and others not, and it is farther 
iud that upon perform præmiſſorum the other ſhall releaſe 
tor the purpoſe, in ſuch caſe it is ſufficient to make averment of 
performance of what is well awarded, without any more. 12 
Med. 588. 


SECT. VI. Of the Plea in Bar. 


F the arbitrators award money to be paid at a day to come, 
this is a good plea in bar in an action of treſpaſs before the 
day, as it is debitum in preſenti, though ſolvendum in futuro; 
and if he might have an action of treſpaſs before the day, and 
SY recover, 
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recover, he may have an action of debt after the day, and fo 
a double ſatis faction for the fame thing. 49 E. 3. 3. 1 Rol. 
Abr. 267. 

We muſt here obſerve, that there is a difference between 
an accord with ſatisfaction and an award; for in an accord a 
man muſt plead preſent ſatisfaction, and it is no plea in bar to 
plead an accord with fatisfaction at a day to come; for in all 
perſonal injuries the law gives damages as an equivalent; and 
when the party accepts of an equivalent, there is no injury or 
cauſe of complaint, and for that reaſon a preſent ſatisfaction 
is a good plea; but where the wrong-doer promiſes a future 
ſatisfaction, the injury continues till fatisfaftion is made, and 
conſequently there is a cauſe of complaint in being, and if the 
treſpaſs were now barred by this plea, he can have no remedy 
for the future ſatisfaction, for that ſuppoſes tha injury ſtill to 
have continuance ;z but where perſons ſubmit to arbitration, 
the arbitrators are judges of the injury; and if they award 
money payable at a day to come, this is a good award, and 
may be a good plea in bar to an action of treſpaſs, brought 
in the intermediate time, becauſe this becomes thereby the im- 
mediate debt attainable by law. 5 E. 4. 7. Plowd. 5. b. 

It was formerly held, that in an award of a releaſe, a horſc, 
a quart of wine to enter into an obligation, or any other col- 
lateral matter in fatisfaftion, without performance, was no 
good plca in bar; for were it a good plea in bar, he could 
have no remedy afterwards to compel the party to do the 
thing awarded, as by the bar the treſpaſs would be nullified. 
1 Rol. Gbr. 266. 1 Salk. 76. 

But it has been ſince held, in an action on the cafe upon a 
ſpecial promiſe made by the defendant, to deliver a parcel of 
hops to the plaintiff on ſuch a day and place, on a certain 
price agreed upon, c. to which the defendant pleaded in bar, 
that after the promiſe made, both he and the plaintiff referred 
all matters, and that the arbitrators awarded, that the defen- 
dant ſhould releaſe the plaintiff, and that he ſhould releaſe the 
defendant of all actions and demands whatſoever ; and al- 
ledged, that from the time of the award hitherto, he was al- 
ways ready, and yet is, to releaſc the plaintiff according to the 
award, r. and upon demurrer to this plea after ſeveral 
debates, it was adjudged that this award was no bar to the 
action, becauſe nothing was awarded but mutual releaſes from 
each other, ſo that the award itſelf is no bar, but the thing 
awarded, when executed, would be a bar; and a difference 
was taken where any thing is awarded in ſatisfaction, there the 
award itſelf is a bar antcccdent to its performance; but 


where 
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where nothing is awarded but releaſes on both fides, there 
when the award is executed the releaſe will likewiſe be a bar : 
and the court held, that the defendant may bring his action 
againſt the plaintiff for not releaſing according to the award, 
and therein ought to recover all his coſts and Jamages loſt in 
the action againſt him. Carth. 378. 

The above caſes muſt be underſtood, where the action was 
brought before the time for performing the award was ex- 
pired; for if an award be to pay money at a day to come, and 
the money be not paid at the day, and afterwards an action 
of treſpaſs be brought, this is no good plea in bar, for no 
man can plead this in bar without ſhewing he has paid the 
money; for it is againſt natural juſtice to make one default and 
wrong an excuſe for another; but if the party tender it at the 
day, and the other refuſe it, then it is a good plea in bar, it 


being his own fault, and he hath ſtill a remedy for the mo- 


ney. Keil. 121. 1 Rei. Alr. 2657. Dyer 75. Hab. 49. 
Raym. 450. 1 Salk. 69. 

ih debt on an award the „lat. cf limitations is no plea in bar, 
becauſe it is not an action which is grounded upon lending or 
contract, which debts only are within the ftat. Sid. 415. 
Hadſden v. Harridge. 

And an award cannot be pleaded in bar of any action, un- 
leſs it appears that à preſent ſatisfaction of the plaintiff's demand 
was given by the award iſſelf, er one that wwas executed after, and 
before the ation brought, or fir which the plaintiff may have an 
action. 

This was cited by ch. juſ. Treby, in pronouncing judgment 
for the plaintiff, as mentioned by the plaintiff's counſel, and 
he faid, that the books go upon theſe differences, viz. if the 
award be for payment of money and the day of payment is paſt, 
the actual payment muſt be pleaded, or a tender and refuſal, 
which amounts to a tender in law ; but if the day cf pay- 

ment is not paſt, there it is ſufficient to plead the award itſelf, 
as the plaintiff has a remedy for the money by an action of 
debt on the award; bur if the award be to do a collateral af, 
as to ſcal a bond to the plaintiff, or the like, there though 
the day is paſt, yet the pleading of the award hall not bar 
the plaintiff, if the derendant does not likewiſe plead that he 
has performed what was awarded on his part, unleſs he aſſigns 
tome default in the plaintiff as a reaſon why it was not done. 
Lu. 56. in the cafe of Dighton & al. v. Whiting & al. 
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110 Arbitrament and Award. 


SECT. VII. How and in what manner an Arbitrament 
ought to be pleaded. 


7 ſhould be certainly pleaded, and the 


performance preciſely ſhewn, agreeable to the words of 
the arbitration. 17 Ed. 4. 3 Cro. 216. Ward v. Uncorn. 


226. Taverner v. Shingle. 263. Jennings v. Vandeput. 

If the condition be in the following words, ita quod arbitrium 
fiat, & reddatur partibus inſcriptis, it was underſtood as a ſuf- 
ficient plea Os OT OY made not any award in wri 
or that they did not deliver any written award. 1 F. 7. 5 
8 E. 4. 1. 9. 20. 

In pleading an arbitrament, it is neceflary to ſay, that he 
was all the time ready to perform the arbitration, and ſtill is 
ready to execute it. H. 6. 25. 

And where one pleads a reference to an arbitration, he 
ought to ſhew where the ſubmiſſion was made, and alſo the 
names of the arbitrators. 9 H. 6. 5. 

Where 2 covenant between themſelves, quod uterque ecorum 
feterit arbitrio, this ſhall be underſtood as every one for his 
part, and one of them may plead performance, without ſhew- 
ing the other has performed. 39 H. 6. 9. 10. 


SECT. VIII. When and in what caſes an Arbitration is 
pleadable, & e converſo. 


| fn debt brought upon an obligation arbitrament is no plca, 
unleſs it be adjudged. Vide 6 Ed. 6. Dyer 75. 6. 

In detinue of papers concerning lands held in fee- ſimple, 
it ſeems arbitrament is no plea, for parties (in whoſe room 
arbitrators are) cannot pais corporal inheritances 2 
ſolemn livery ; and partition cannot be made by award, as a 
freehold cannot paſs without livery and ſeiſin; — * it 
has been doubted, whether leaſes for ycars, being chattels real, 
could be transferred by award. 9 H. 6. 60. 1 Vol. Bacon“, 
Abridg. Tit. Arbitra. 


i 


* 


* For more concerning this tit. vide tit. Acc rd. 
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SECT. IX. at Hall be conſidered as a good plea in debt 
upon an Arbitrament. 
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F the arbitration be, that one ſhall deliver to J. S. before 

ſuch a day, the teſtament of the teſtator; in debt on this 
arbitration it is a good plea to ſay, that he delivered /iteras 
teſtamentarias; for this is the intent of the arbitration. 17 
Ed. 4. 3. a. 

In oe on an arbitration it is a good plea to ſay, that the 
plaintiff, before arbitration made, had diſcharged the arbitrae. 
tors. Co. 8 Rep. 81. 21 H. 6. 20. 
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Argumentative Pleading. 
CHAP. XIX. 


SECT. I. Of Argumentalive Pleas in general, and what 
Fall be conſidered as an A — Plea. 


E ERY plea ſhould be direct and not by way of argu- 
ment or rehearſal. And a plea in bar that deſtroys the 
e action only argumentatively, is not good. Telv. 
223. Bacon Abridg. 4. Tit. Pleas and Pleaaings. Vide pof?. 
Tit. Negative Pregnant, General Ie and Traverſe. Co. Lit. 
303. 

If a man be bound by obligation to warrant lands, and in 
an action on this bond the defendant pleads, that the plaintiff 
pacefice gaviſus ęſt, Sc. that is naught being but argumenta- 
tive ; for he ſhould have pleaded, that he did warrant the lands, 

t mn damnificatics. Dier. 42. 43. 2 Co. 3. & vide 1 Levinze 
194. g 

Jo ſay gud indentura teſtatur quad dimiſit is an ill plea, 
for he ought to ſhew that he demiſed de facta. Dier. 118. a. 

A condition of the obligation is that the defendant ratifies 
and confirms fuch demiſe, it is not ſufficient to ſay ti he 
has ratified, and confirmed, Cc. but he muſt ſhew hot, ud 
plead the confirmation by deed. 6 Eliz. Dier. 229. 6. 

The defendant by proteſtation ſaid that there was not 
award, and for plea, that it was not delivered in writing to 
him; the plaintiff replies, that per arbitramentum in feriptis 
faden, S partibus ante diem deliberat”, was an award, c. and 
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aſſigns the breach: this replication of the plaintiff is not 
good, becauſe it is not direct, but argumentative only. 8 Flix. 
Dier. 243. 6. 

If a man pleads that he entered come or as heir to ſuch a 
one, this is poſitive enough; ſo if a man juſtifies as bailiff 
or ſervant, this is not barely argumentative, but as poſitite 
and direct as if he had alledged that he was heir, bailiff, or 
ſervant. 5 H. 7. 1. 2. Dier. 132. 

In an action on the caſe for cuſtom grain, the plaintiff de- 
clares, that for ſo much (being the 20th part) non /atisfecit, 
and this was held all one, as if he had ſaid guod non ſatisfecit 
the 2cth part; for ſo much is implied in theſe words. 18 
Elia. Dyer 352. b. 353. a. 

If the condition of a bond be to ſtand to the award of 
J. S. and fo, that the award be made on or before the 16th 
of March. and no award be pleaded, and the plaintiff replies, 
that after the making the bond, and before the action brought, 
fſcilicet predict 16th die Martij, they made an award; the ſcilicet 
is a direct affirmation that the award was made within the time 
limited by the condition, and therefore may be traverſcd.* 
Saund. 169. 

In an aſſumpſit againſt an executor on the promiſe of his 
teſtator, he pleaded, nen aſſumpſit, and after a verdict for the 
plaintiff it was objected, that it did not apprar by the plca, 
who did not aſſlume; but per cr” it ſhall be intended of the 
teſtator, for here is no charge of any aſſuming by the exe- 
cutor : anc it is to be obſerved per ſe afſiempjit, without ſay- 
ing to whom. 

Where the law raiſcs the promiſe, it will be well enough, 
but not in the cale of a ſpecial promiſe. „d. 292. 2 Keb. 
57. Cro. Elix. 703. Levins. 184. Brownins v. Litton. 

So in debt againſt an executor on the bond of his teſtator, 
the defendant pleaded 7272 eff fadtum ſuum; and it was ad- 
judged, that /zum ſhould be intended the teftator. Latch. 
125.4 HBaler's cale. 4 Vol. Bacon's /\bridg. 98. 

In cafe of a preſentment in a lect for a matter concerning 
the kirig's highway; no ſuch way ot the king's is a good plca, 
without any direct anf{wer ; but in treſpais one {houid plead 
the general iſſue, and ſhall not ſay, that the way or cloſe was 
belonging to the plaintiff, Vide 21 H. 6. tz. good matter 
concerning argumentative pleading. 5 H. 7. 3. 


The word Licet is not a bare implicative, but is an expreſs xverment. |; 
Leon. G6. Ploned. 127. & Fo gut is an afſirmative. and fo is & Oi. ve 
cum, We, and may de traverſed. 1 Leb. 19g. Lacs Uhr. 4 Val. 96. Sand. 
217. 85 
| its 
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In treſpaſs although a direct anſwer was not made, but by 
reaſon of a defence to be made in reſpect of a park near ad- 
joining, and the plaintiff replics, no ſuch park near adjoin - 
ing; though he docs not anſwer to the defence, vet it is good. 
22 H.6.8. 

If a horſe be taken as a ſtray, and the owner ſays, he de- 
manded the horſe proferends elisfaftionem ; this is a ſufficient 
and a direct ailirmation, as in the caſe of warrantizando ven- 
didit. 2 Salk. 686. Fen'y v. Welſh. 

If a ſcire facias be whe againſt a perſon for the arrear- 
of an annuity, recovered againſt him, the defendant pleads, 
that before the writ brought, he had rctigned into the hands 
ot the ordinary, wito accepted thereof; this is no good plea, 
ror he ought to have pleaded, that he was not parſon the day 
of the writ brought. 7 Ed. 4. 16. 2 And. 179. 180. 

In treſpaſs in free-warren, it is no plea, that this is the 
trank-tenement of another, for this is but argument. 34 H. 
6.43. Vide 10. Ul. 6. 16. 

In a far medon in reverter, the demandant counts of a gift to 
baron and feme in tail; and that they are dead without iffue, 
the de fendant cannot plead, that the gift was to them in fee, 
without traverſing the gift in tail, being only argumentative, 
And ſo in a guere impedit he cannot plead that A. is incum- 
bent and not B. without a traverſe that B. is incumbent, be- 
ing only argumentative /-; : A. is incumbent, ergo B. is not. 
Aud. 179. 

In a guare impedit, the plaintiſf made title in grz/s the defen- 
dant favs, that the moicty is appendant, and belongs to him, 
and that the plaintiſf has one turn, and the detendant the other, 
and that it is the turn of the deſendlant; this is no plca with- 
out a traverte, that all is not in groſs, for the reſidue is but 
argnmen.ative. 35. H. G. 33. 34. 

"And in treſpaſs for ente ring a warren, no ſuch warren i: 
no plca z tor it amounts to no more, but mz e 10 H. 6. 
16. 

Where the plainticf was conſtrained t to alledge tpecial mat: - 
tenance, /cilrrct, the giving o: money to the jurors, "tis ſuſli- 
cient for the defendant to traverte the tpecial maintenance, 
feilicet, that he did not give money to the jurors. 14 IZ. ©. 
6. 6, 


In an ation on the caſe, the plaintict declared of a ſale of 


wood at Lic „ and that the detendant fhewed to che plain- 
tick part cf the woo!, and it was good, and merchantable. 
and that ho warranted the remainer to be 2 alſo, but tir 
it was defective: the duſendant ſaid th '@> Ve] 
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to the plaintiff at Eriffol, and that it was merchantable with- 
out this, that he ſold it at Ipſwich, as was expreſſed in the 
count; and it was held a good plea. 14 H. 6. 22. Co. Lit. 
283. 

And every affirmative, ought to be anſwered by an expreſs 
negative; and *tis not ſufficient to anſwer it with another 
affirmative ; for this is argumentative, unleſs in a caſe where 
the iſſue can be no otherwiſe tried. 18 H. 6.8.9. 10. Co. 
Lit. 126. | 

If one be named to be dwelling at F. to ſay that he was 
dwelling at D. is no plea, unleſs he concludes in the negative, 
viz, and not at F. 19 H. 6. 1. 

And in treſpaſs againſt divers defendants, they plead that 
one of the defendants was dead before the writ purchaſed : 
the plaintiff replies, that he was alive ; this is naught without 
adding, and fic nient morte; ſo if villenage be pleaded, replica- 
tion that he is frank-frec, without the addition of nent villein, 
is naught. 19 H. 6. 4. 

Where one was charged as executor, he ſays, that the 
party died inteſtate, and that the ordinary ſequeſtered the 
goods without this, that the defendant adminiſtered in another 
manner, tis no plea ; for he ought to ſay that he adminiſtered 
as executor. 20 H. 6. 1. 

In treſpaſs for fiſhing in his ſeveral fiſhery, the defendant 
ſays, that the ſoil which is covered with water is his frank- 
tenement, this is a good plea. But quzre. 20 H. 6. 4. 

In debt againſt leſſee for years, the defendant may not ſay, 
that the diſſciſee entered upon him, and that the plaintiff is a 
diſſeiſſor, but he ought to plead, rien luy doit. 20 H. 6. 20. 

Where the plaintiff juſtifies for common appendant, the 
plaintiff ought to traverſe this generally, and not as he has 
alledged. 30 Ed. 3. 10. 5. 

And it is not a good counter-plea to fay, that the father 
of the vonchee is a baſtard; but he ought to ſay, that neither 
he nor his anceſtors whoſe heir he is, was ever ſeiſed; and 
this is the counter plea given by the fiat. 40 Ed. 3. 14. 

In Dewer the tenant pleads, that the baron of the deman- 
cant had only for life, the remainder in tail to his fon ; this 
docs not amount, that he never was ſeiſed, and for this the 
general iſſue thall be taken. 45 Ed. 3. 15. 

In aſſiumpſit the defendant pleaded, that the plaintiff was * 


alieuigena in regno Francie ſub l. grangs ad der ſarii dom. regis, &c. 


1 
„ 


* Alicnigena, eſt alieræ gentis, ſeu alien ligeantiæ, qui etiam dicitrr, 
peregrinus, alienus, eat cus, cxtranevs, &. 0 16 | 


erlundus, 


"I — ü 
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ariundut, and on demurrer to this plea, the exception to it was, 
that this was not a direct affirmative; that the plaintiff was 
alienigena, in that it ſhould have been natur, and not oriundus ; 
but ſome precedents being cited out of Raſtal, where the word 
natus was ſupplied with oriundu:, the plea was held good. 4 
Med. 405. Derrier v. Arnaud. 

A plea that he is now a ſubject, intended a natural one, 
and that he was always fo, 15 good. Lev. 121. 


. 
G ( 
. © 


RIALS oy the grand aſſi e which were introduced by 

| Henry the 2d. “in lien of the Norman trial by Hattel, 

have long been diſuſed and titles are now tried by ejectment 

(as moſt expeditious) which is in the form of a common action 
of treſpaſs. | 

But how far different they formerly conſidered this matter 
we may eaſily collect, from the following ancient maxim. 

Mia eſt feſlinum remedium. Comb. 368. 

Alſo wager of law hath long been diſuſed, which was only 
had, where the matter in iſſue may be ſuppoſed to have been 
priviiy tranſacted between the parties themiebves, without the 
intervention of a witneſs; in lien of this proceſs, actions on 
the caſe are introduced, inftead of actions of debt, in which 
a man might wage his law. 


— 


S335 UV MF SIT, 
e 


SECT. i. Ver :e conueeraticr aa prom:/e Hall le ſaid to 
be [ufficcentsy Jet forts 51. averree. 


H E plaintiff muit fet tort evi thing eſſential to the 
giſt of the action, with iuch certainty, that it may appear | 
to the court, that there were fufiicient grounds for the action 
for if any thing material be omitted, it caan9t appear to the 


a. * 


lpſi regali inſtitutioni ci ganter inſrta. Clanvil. lis, 2. c. 19. 
| Court 
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court whether the damages given by the jury were in propor- 
tion to the demand, or whether the party was at all intitled to 
a verdict, and therefore in an action upon the caſe, the plain- 
tiff cannot declare quod cum the defendant was indebted to the 
plaintiff in ſuch a ſum, and that the defendant in confideration 
thereof, /uþer /e afſumpſit to pay, Wc. without ſhewing the 
cauſe of the debt. 10 Co. 77. 

So if in an afſumpfit the plaintiff declares that, in conſidera- 
tion qrzd procuravit J. S. to ſurrender a meſſuage, c. the 
defendant /olveret to the plaintiff 10/. the declaration is not 
good; for there is no promiſe laid, ſup:r /e aſſumpſit, or 
agrean; being omitted; and nothing here that imports a pro- 
miſe or contract. 1 Sid. 246. 1 Lev. 164. 

Aſſumpfit was, that in confederation that the plaintiff daret 
diem ſelutronis. the defendant ſuper ſe afſumpfit ; and becauſe he 
arth net ay in fads, that he had given a day, it was adjudged 
that no ſuflicient conſideration was alledged; but if the conſi- 
deration were u¹ν, cum inacbitatus, &c. the fame had been a 
good confideration without any more; for that implies a 
confideration in itſelf. Cc. 13. | 

And where the count was, that W. the defendant's brother, 
en his death bed called the defendant whom he made his executor, 
end difired him to ay the plaintiff *s debt in tus months time, and 
that in conſideration thereof be promiſed to do it. The court held 
that there was no conſideration ſet forth; for it is not /aid, 
that in conſideration that V. made the defendant his exccutor, 
Ic 2 Leon. $29. 

Sper ſe aſſunipſit on an injemu! computaſſet was left out, and 
2 Cifierence was endeavoured to be taken where the law raiſes 
tte promite, and where it is a fyecial promiſe ; and that in 
to nieſt it ould not be necdiul; but the court held it neceſ- 
ey in both; for the law does not create a promiſe in any 
dale in pleading, but gives ſufficient evidence to a jury to find 
1 promiſe. But in this action the law requires no greater 
certainty in the allegation, than the nature of the thing re- 
quires; tlierefore if a contract be made in general terms, tlie 
Uochration may likewiis: be general; hence a quantum meruit 
tor divers wfirmenta © emnia alia materiai:a adinde ſpectantia, 
is goed. 2 Ach. 97. 1 Sid. 306. 6 Med. 131. 

So, it in an aſſumpſit the plaintiſf declares that, in conſi- 
deration th plaintiſf would find and provide for a fick man 
all tuch neccrtarics es he fhall want, the defendant aſſumed 
and promiſed to pay, Sc. and avers that he had found him 
necetiarics ameunting to ſuch a ſum, ec. this is a good de- 
zlaration, without ſhewing in particular what thoſe neceflaries 

were; 
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were; for that would make the record too prolix. 3 Bulf#. 
31. 1 Rel. Rep. 173. 

If in an indebitatus afſumpſit, the plaintiff declares that the 
defendant was indebted to the plaintitf in 10 J. for the feeding 
and agiſtment of beaſts, and for wheat & aliis mercimoniis per 
predif the defendant habit” & recept”, this is held a good 
declaration; for tho” it be not ſufficient to ſay that he was in- 
debted generally, as that may be for rent upon leaſes or debts 
upon ſpecialties, yet this is certain enough; for as well the 
wares and merchandizes, as the paſturing and wheat, are per- 
ſonal things, for which an aſſumpſit may be brought. Hab. 5. 

So in an aſſumpſit the plaintiff declared pro opere &* labore 
generally, without ſetting forth what fort or manner of work 
or labour it was; and though it was objcEtcd that it ſhould be 
ſet forth particularly, fo that it may appear to the court to be 
lawful work, yet the court held it well enough; and that the 
only reaſon why the plaintiff is obliged to ſhew wherein the 
defendant is indebted, is, that it may appear to the court as 
not being a debt on record or ſpecialty, but only upon fimplc 
contract; therefore any general words, by which that may 
be made to appear, are ſufficient. Carth. 276. 1 Vent. 44. 

1 Sid, 425. 1 Mod. 8. 
If in an offumpht the plaintiff declares, that whereas the de- 
fendant had reccived 24 J. of ſeveral perſons to the uſe of the 
plaintiff, and in conſideration thereof the defendant did aſſume 
and promiſe to pay, c. this is a good declaration, without 
ſhewing of what perſons in particular he received the money, 


becauſe the conſideration is executed, and. not traverſablc. 


Moor. 8 54. 1 Rol Rep. 391. | 

Note, where the conſideration is executed, it is only induce - 
ment and neeils not be preciſcly alledged as to the time or 
place. Cro. Eliz. 715. 8 

If in an affimpfit the plaintiff declares quad cum there were 
ſeveral reckonings and accounts between the plaintiff and 
defendant ; and at fuch a day; Sc. infomu! computaverunt 
for all debts, reckonings and demands ; and the defendant 
upon the faid account was found to be in arrcar the ſum of 
20/1. and in conſideration whereof the detendant promiſed tc: 
pay, Sc. this is a good declaration, without ſhewing it wa: 
pro mercimoniis, or otherwiſe, wherefore he thou!ld have an 
account; for an account may be for divers cauſcs, and ſevera 
matters and things may be included and comprized therein 
which in pede compat: are reduced to a ſum certain, and there- 
upon being indebted to the plaintiff, it is ſuſficient to ground 
an action. Cre. Car. 116. Fet!, 106. 113. Pol. 2177. 
Latch. 141. Palm. 442. Yelv. 70. „ 


- 


118 ASSUMPSIT. 


J. S. was indebted to T. the plaintiff in 100 J. and in con- 
federation that T. would abate 10 l. the debt, and forbear the 
90 Il. refidue till Michaelmas, the defendant promiſed to pay 
the 90 /. then, if J. S. did not; and alledged that he had 
abated the 101. and forbore the 901. till Michaelmas. 
Upon this there was a demurrer becauſe he did nat fhew how 
he abated him the 101. ſo as the court might take conuſance whether 
it was @ ſufficient diſcharge ; and of that opinion was the whole 
court. Cro. Eliz. 477. 

And where in conſideration that the plaintiff would relin- 
quith ſuch a ſuit, the defendant promiſed, &c. after judgment 
for the plaintiff it was aſſigned for error, that the plaintiff 
ought to have averred that the action, which he war to diſcharge, 
<vas actionuble, which not being done, was held to be error, 
and the judgment reverſcd in the exchequer-chamber. Cre. 
Ez. 561. 

Aſſumpfit, in conſideration he would permit the defendant 
ro enjoy ſuch lands for a yeir, he promiſed to give the 
plaintiff 10 / for that year ; and alledges in fact that the defen- 
dant enjoyed it by his permimon ; but becauſe it was no: 
thewed what right or title he had to the land to licenſe the 
defendant to enjoy it, it was holden there was no good confi- 
deration or cauſe of action. (Y. Eliz. pl. 28. 

But in aſſumpſit, againſt an executor, r that his teſlataor 
was indeb*d 331 i the plaintiff , and in confederation the plaintiff” 
would forbear to jus him till be the defendant fhou'd get execution 
fan ſuch a judgment, he promyee to pay the money pon requeſi; 
to this it was objected, that it did ot apprar the teffator wa: 
indebted, or that the deferdant had ailets ;- yet adjudged chat 
rhe action is grounded upon the promite cr the defendar:t, 
und it {ha!l be intended that lic was indebted, ctherw:ic the 
xecutor would not promi. Cr. Fac, 593. 

If in an afumpfit the? ut deciares, that the Ueicndant 
vw corfideration of, Sc. co alia, did aſſume to pay, &. 
that is no good declaration, becarfe E ought to ſet torch the 
whole promite which is intire. Allen. g. Manet. 100, 

If in an amt, the pizintiif declares, that in conſidera 
tion the platutitt had promiſes to d-liver a cow to the ute of 
the defendant, the defendant did aſſume and promite, Ce. 
this is a good declaration, witkzcut any averment or the 
delivery of the cow, becauſe elzere is promile tor promilc. 
H.6. 88. 

Ard whcre there are mutual pronuſes, the phiintiff need 
not aver a performance of his pert. Yeiv. 134. i ed. 6 21. 
NZ Rev. 226. er a1 Herd. non. 195, Merch. 75. 
(re. 
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Cro. Elia. 703. 1 Lev. 20. 293. Cre. Eliz. 137. 1 Leon. 
186. . 1 Salk. 29. 

But theſe promiſes ought to be made at the fame time, elfe 
they will be. nuda pafla. Hob. 88. Cro. Eliz. 137. 1 Leon. 


Note; in an for petit cuſtoms upon a general 
demurrer, it was faid that if the defendant had pleaded nan 
Tre the plaintiff at the trial would have been obliged to 

his right to petit cuſtoms. So in the caſe of an indebitatus 

. afſumpſut for money had and received for the plaintiff's uſe, 

which is often brought in order to try a right to an office, in 

which the plaintiff, upon nor aſſumtſit pleaded, mult, at the 

trial, ſhew his right to the office. 2 Part of M ilf. Rep. 95. 
Mayor of Exeter v. Trimlet. | 


SECT. II. Of what may be pleaded as a gord diſcharge and 
performance of the promiſe & & contrario. 


N aſſumgꝑſit is an action founded on a contract, the non- 
performance of which is a fraud and injury to the plain- 
tiff; and for that reaſon, tis incumbent for the defendant to 
ſhew that there was no contract, or that the contract was void 
and without conſideration, or that he hath performed it, and 
is therefore diſcharged. | 
If in a quantum meruit for medicines the defendant pleads, 
that he had paid the plaintiff tot & tantas denariorum ſummas, 
as the ſaid medicines were worth without ſhewing what fum 
in certain he hath paid; this is confidered as no good plea. 
March. 77. and if in an aſſumpſit the plaintiff declares that 
the defendant did aſſume and promiſe to pay to the plaintiff 
fo much money, and alſo to carry away certain wood before 
ſuch a day; the defendant as to the money cannot plead that 
he paid it, and as to the carriage of the wood 2 ] 
tor the promilc being intire cannot be apportioned. AZurch. 
100. | 
But where the plaintiff declares upon an indeb:tatus affump/ic, 
and upon a guantum meruit, and the defendant pleads, that 
after the ſaid ſeveral promiſes made, and before the action 
brought, the plaintiff and defendant came to an account con- 
cerning divers ſums of money, and that the defendant was 
found in arrear to the plaintiff 30 J. and thereupon, in conſi- 
deration that the defendant promiſed to pay the faid 30/7. the 
plaintiff likewiſe promiſed to releafe and acquit the defendant 
of all demands; this is held a good plea, for by the account 
the firſt contract is merg'd. 2 Med. 43. 44. adjudicd. 12 
44. 
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Mod. 214. 460. 517. 537. Id. Raym. 386. 660. Sal. 24. 
pl. 6. 171. pl. 3. Carth. 467. 3 Med. 278. 5 Mod. 411. 
Fitzgib. 202. 302. Comyns 98. Ld. Raym. 122. 235. 664. 
666. 733. 2 Ld Raym. 963. Stra. 422. 426. 573. 615. 


648. 653. andin the © above caſe it was ſaid by North Ch. ]. 


that if it had been confined and there had been but one debt 
between them, the _ into an account for that would not 
determine the con 

The defendant cannot plead that he revoked his promiſe; 
as if A. is in execution at the ſuit of B. and F. S. defires B. 
to let him go at large, and that he will fatisfy him; to which 
B. agrees, though J. S. before any thing is done in purſu- 
ance of this promife and agreement comes to B. and tells him, 
that he revokes his promiſe, and that he will not ſtand to it; 
ver ſuch revocation cannot be pleaded in bar to the action. 
Rel. Abr. 32. 2 Rol. Rep. 19. 39. Cre. Jac. 483. 

So if in an ofſumpſet the plaintiff declares, that in conſidera- 
tion the plaintiff would folicit a buſineſs for the defendant 
which he had with F. S. nem adinde poneret, the defen- 
Cant did aftume, Wc. and that he had folicited and employed 
much care and pains, Scr. But before he could fnem ir 
Panere, the detendant countermanded him, yet the action lies ; 
though it was objefted, that ſuch employment is always 
countermandable; and if the plaintiff had beftowed pain, 

and in part done the thing before the countermand, he might 
have had a quantum merit for what he had done, but not an 
775 mpſt for the whole ; yet it was refolved by the court, that 
fubtcquent to part heing done the defendant countermangs 
it, the plaintiiT ſhall have aa afrion for the whole, and upon 
the trial the jury ought to vive as nich in damages as thy 
buſias;s done deferves. 3 7 ev. 244. 


— — - —— —_— * — - ce as ——_ 


SER MEST: 
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8 E C T. I. Toe Sigmification and nie of Ader ment 


VE R MENT, in the Latin, verzſicatis, is derived from 
- 4 the French word averrey, i. e. verificer: ; and i is an 
offer of the defendant to make good or juitify an exception 
pleaded in abatement, or bar ot the plaintiiF's action: and 
lignifies the act as well as the offer of juſtifying the exception ; 
and not only the form, but the matter thereof. Ce. Lit. 302. 


Cote. 
The 
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The uſe of an averment is in order to aſcertain that to the 
court which is generally or doubtfully alledged, that fo the 
:ourt may not be perplexed, of whom, or of what it ought to 
de underſtood. Heath's Max. 42. cites Co. Lit. 352. ö. 

And the proper uſe of an averment conſiſts in this, viz. to 
add matter to the plea to make doubtful things clear, which 
otherwiſe ſhall be intended againſt the pleader. Arg. Ma. 
376. pl. 506. 

The form of an * averment at the end of a plea, after the 
ſpecial matter is ſet forth in order to warrant the fame, is in 
the following words, viz. © ard this he it ready to verify, Wc.” 
and it ought to be in all aftrmative pleas in bar, Wc, But up- 
on the general iſſue, or a plea in the negative, or a plea of mat- 
ter apparent in the writ, c. in theſe cafes there ſhuuld not 
de any averment. | 

And it is a maxim, averment is vain if the law judge the 
contrary. Hob. 150. 

Averments are divided into two diviſions, ſcilicee, general 
and particular; a general averment is that which is the con- 
cluſion of every plea to the writ, or in bar of replications, 
ind other pleadings, for what contains matter affirmative 
ought to be averred. Vide Co. Lit. 362.6. , 

Particular averments are, in matters where the life of te- 
nant for life, or tenant in tail are averred, and there although 
the words © 79 verify,” be not uſed, but the matter avouched 
and affirmed, this is upon the matter an averment contain- 
ing as well the matter as the form ot it. 

And that which is called an averment, and is the conclufion 
a plca, or latter part of the plcading in the declaration, 
dar, or replication, muſt be apt according to the precedent 
Matter. 

As if the ſuit be upon a deed, and he hath pleaded in 
avoidance of it, then he demands the judgment of the cour: 
'f it be his dend; and it it be, hie hath pleaded in diſchargz 
It the debt, then he demands judgment it he may have that 
action. 


Avermeut is, where a man pleads a plea in abatement of the writ, or bar of 
the action, which he ſays he is ready to prove as the court will award; this 
oller to prove the plea is termed an averiment. 

Alſo there is a writ called a writ of averment, which is made out of any of 
the law courts of fm inſter · hall, when the action is depending, in caſe tha 
lacriit upon a diftringas returns imall iſſues; then the judges of ailiſe may cauſe 
t to be cuquired by a jury if the ſheriff could have returned more iſſues of the 


lands of the defendant ; and if it be ſound he could, then he muſt return more 


:ſfues to force the defendant to appear to the plaintiif's ſuit, ur to do what 
the difringas required him to perform. Terms of the law. 7;. 
K And 


- 
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And if one plead in abatement of a writ, or bar of an 
action, he concludes as above already taken notice of, ang 
this he is ready to verify.” Shepp. Abr. fol. 26. 


— 


2 


38 ECT. I. Mat Pleas ought to be averred; and when an 
Averment is neceſſary, & e converſo. 


HE plaintiff in his declaration ought to aver all that is 
neceſſary for the maintenance of his action. 

But counts, or thoſe which are in the nature of counts, (as 
an avowry) need not be averred; but all other pleas in the 
affirmative ſhould be averred “ and this he is ready to verify.” 

But pleas merely in the negative need not be averred, nor 
ſhould with propriety, becauſe a negative may not be proved. 
Vide Co. Com. Litt. 303. a. Aitham's caſe, Co. 8 Rep. 155. and 
vide 6 Elia. Dyer 228. 

Special pleas (of which more will be faid under the 
title pleas and pleadings) are uſually in the 2ffirmative, fomc- 
times in the negative, and as they always advance fome new 
fact not mentioned in the declaration, they mult be averred to 
be true in the common form : and this be is ready to verify.” 
— Note; this is not nec:tlary in pleas of the gencral iflue ; 
thoſe always containing a total denial of the facts before ad- 
- vanced by the other party, and therefore putting him upon 
the proof of them. 3 Vol. Black. Com. 308. h 

And in any ſtage of the plcadings, when either fide ad- 
vances or affirms any new matter, he uſually (as was ſaid) 
avers it to be true; © and this he is ready ti verify.” Ibid. p. 
312. : | 
: A man marries with a woman, exccutrix to her former 
huſband, to which former khutband the defendant was in- 
debt . and promiſed the ſecond huſband that if be 
tue rar him, fc. he would pay him the debt. In bringing 
the a 1: upon this promiſc, he necd not join his wite with 
him, but mutt aver that ſhe is alive. 2 Cre. 110. Mv. 84. 
Reg. Pla. 45. 

General eſtates in fee- ſimple may be generally alledged, but 
the commencement of eſtates in tail, and other particular 
eſtates, muſt be ſet forth. | 

Unleſs it be in ſome cafes, where they are alledged only by 
way of inducement. 

And the life of tenant in tail or for life, ought to be 
averred. Co. Tit. 303. 1 Cre. 571. 2 Cre. 52.103. 3 Cre. 
13. Plowd. 148. 


But 


— 4 
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But that which is apparent to the court by neceſſary col- 
lection out of the record need not to be averred. 
And, it muſt be obſerved, that in all cafes, where the eſtate 
or intereſt commences on a condition præcedent, be the con- 
dition or act in the affirmative or negative, and to be per- 
formed by the plaintiff, the defendant, or any other, the 
plaintiff ought in his count to aver performance. 7 Co. 
10. a. 

As if a man promiſes to ſurrender land on payment of ſo 
much money, in aſſumpſit the plaintiff ought to alledge pay- 
ment, or a tender and retufal. (ro. Eliz. 889. 

80, if the thing demanded is granted for ſuch a cauſe or 
conſideration, this ought to be averred to have been per- 
formed; for it is in the nature of a condition precedent : as, 
if I promiſe 20s. to Z. for his going with me to Rome,; for 
upon that the duty commences. 7 Cz. 10. L. 

In the fame manner where there are mutual agreements, and 
tue one agrees to give a hawk at ſuch a day, and the other 
agrees for the hawk to deliver a horfe at a ſubſequent day: 
in an action for the horſe, the delivery of the hawk muſt be 
averred, for that was the conſideration of the promite. Lut. 
251. 1 Salk. 171. 

But where there arc mutual promiſes, generally, perfor- 
raance need not be averred. 7 . 11. Lut. 250. Lut. 224. 
Cro. Elie. 88g. 

As, if a man promiſes to deliver a cow, and the other pro- 
miles payment of 20. in an action for the money, the deli- 
very of the cow need not be averred. Feb. 88. agreed per 
Holt. Lat. 250. Dan. 72. 

It 4. in conſideration that B. undertook not to ſue a bail- 
dond againſt him, and to give him the benefit of an outlawry 
allames to pay B. gool. Averment that A. had the benefit of 
the outlawry, without ſaying that he did not ſuc the bail- 
bond, is iufficient. I Lev. 20. | 

And in caſe of mutual promiſes, the plaintiff necd no: 
alledge performance of all on his part to be performed. Lu. 
223. 4. 

50, where there are mutual agreements, and the thing on 
the one part is in conſideration of a thing on the other part, 
dut to be performed at a day before the thing on the other 
part, there ſuch conſideration need not be averred to be per- 
formed. Lut. 250. 1 Sal. 171. | 

In the ſame manner, where there are mutual remedies ; as 
if a man promiſes to deliver metal made into pewter capienda 
inde fo much as he reaſonably deſerves, in aſſunigſit ror not ce- 
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livering it, there is no need to aver, that he tendered fo mucli 
as he deſerved; for it is not a condition præcedent, and the 
defendant may have debt for what he deſerves, or may detain 
at his election, and then it will come on _ part. 1 Rol. 466. 
J. 40. 

So, if articles be, that A. gives to B. ee) for his land; in 
debt for the 5ool. there is no need to aver that he has con- 


veyed the land; for there is a mutual remedy when both have 


ſealed the deed. 1 Sond. 320. Lut. 496. 

Alſo, where any eſtate or intereſt paſſes or veſts immedi- 
ately, and is to be defrated by a condition ſubſequent, or 
matter ex po fucto, be it in the affirmative or negative, or to 
be performed by the plaintiff or the Cefendant, or any other ; 
performance of that matter need not be averred. 7 C. 10. 4. 

But he ought to aver performance of the intent of the 
covenant, c. for it is not ſufficient to purſue the words, if 
the intent be not alſo pertormed : as, on a promiſe in conſi- 
deration that he would cauſe 4. to come to be bound to the 
defendant for 20. it is not ſufficient to aver, that he cauſed 
A. to come to be bound, but he ought to ſay that he was 
bound. Yetv. 50. 

And if the plaintiff ſhews a certain and cxact performance, 
it is ſufficient in general terms, without alledging particularly 
how he performed : as on a promiſe in conlideration that 
renunciaret the executorſhip, n averment that reruntianit is 
ſufficient, without ſaying before whom, or how. Kay. 400. 

When the conſideration of the king's patent is executory, 
the plainti in pleading ſuch a patent muſt aver, that the 
thing is done: as, if the king grants pro eo, that I ſhall find a 
lamp, releaſe a debt, &'c. it ought to be averred, that I have 
fount the lamp, relcaſed, Sc. 21 Ed. 4. 48. Fl. Com. 455. 
7. Fioh, 2 31. 

And if a grant be fro conſe lis impendendo, he ought to aver 
tha . was ready to give counſel. Jan. 294. 

50, if the conſideration of a patent 4 the ſurmiſe of the 
patentce : as if the king pro es that the manor is eſcheated 
grants; it ought to be averred that the manor was eſcheated. 
21 Ed. 4. 48.49. 

And if the king grants an office with all fecs, withour nam- 
ing any; in pleading, it ought to be averred, that there are 
fees in certain, otherwiſe, the grant is only a burthen and no 
intereſt, and therefore revocable at pleaſure. Jon. 294. 

But if the confideration of the patent be excuted, it need 


not be averred : as, if th2 king grants for ſervice done. 


Pla, Com. 45 5. 4. Leb. 231. 
: And 
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And it is ſufficient (when there ought to be an averment) to 
aver the confideration to be performed, without more: as, if 
the king in conſideration of the ſurrender of a leaſe, grants, 
it is ſufficient to aver the ſurrender made, without ſaying that 
there was a leaſe; for the ſurrender is the confideration. 1 
Co. 43. a. b 

Obſerve, it is a certain rule in pleading, that he who will 
take advantage ot any eſtate, except that of a fee-fimple, 
ought to aver the continuance of ſuch an efiate. Arg. Hridgm. 
97. cites 15 Ed. 3. 

Therefore if the plaintiff claims under one, who has only 
a particular eſtate, as for life, he muſt aver continuance of the 
eſtate. Plow. Com. 431. a. Cre. Eliz. 18. 

So he, who claims under a tenant pur avuter vie, ought to 
aver the life of cgſtui que vie. Mo. 306. 335. Plow. Com. 
The 6 | 
Alto, if the defendant avows for rent on a leaſe for years, 
F three perſons ſo long live, he ought to aver that one of them 
is alive. 1 Med. 217. 2 14:4. 93. 

Or for years, if the leſſee fo long live. Dallis 101. 

But implication that a life continues is ſufficient : as in eject- 
ment for a rectory, if it de found, that the rector fuit & adbuc 
jt ſtiſituc, it is a ſufficient averment of his life. Dy. 304. a. 
2 Fon. 227. 

2 in je PEE on a leaſe for years if the leſſor live fo 
long, g ejecit termino nandum finito, is a ſufficient averment 
of the life of the leſſor; for the term would have been ended by 
| his death. Refolved per 3 Tu. and affirmed in error. 2 
(o. 022. 

And by the ſtat. 21 Fac. 13. after verdidt the want of an 
averment of a life ſhall be aided, if he be proved to be alive. 

So, by the ſtar. 4 & 3 An. 16. after the judgment by con- 
feſũon, ml dicit, nen ſum informatus, or writ of inquiry exe- 
cu ted. Y 


nts —-—-— — — — 
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SECT. III. Hr what caſe the continuance of a life Hall not 
be averred. 


HE continuance of an eſtate of inheritance nced not 
be averred, for it ſhall be intended, if the contrary does 
not appear: and therefore if a man claims under huſband 
and wife, ſeiſed in fee in right of the wife, he nced not aver 
the life of the wife. Flaw. Com. 431. a. _ 

9 


— 
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So, if he claims by a leaſe for years from huſband and 
wife, who was tenant in tail, he need not aver the life of the 
wife; for ſhe has the inheritance, and her huſband is ſeized in 
her right. Plow. Com. 431. a. Lut. 357. 1226. But it was 

—reſolved, that the verdict ought to find the life of the tenant in 
tail. Cro Elia. 407. 

And, if he pleads that it was the freehold of 4. who de- 
miſed, rc. he need not aver the life of A. for he ſhall be in- 
tended to have the fee. Cro. Elia. 87. 

Bo, if an eſtate be granted to A. and his heirs, till B. at- 
tains ſuch an age, he who claims under A. need not aver the 
life ot B. for the eſtate of J. who has a baſe fee ſhall be in- 
tended to have continuance till the contrary appears. 1 Leon. 
281. ; 

And if a leaſe be pleaded by A. tenant for life, and B. in 
reverſion, there is no need to aver the life of 4. 1 Leon. 
177. Cro. Eliz. 154. 

So, where the continuance of the eſtate is not neceſſary to 
the action, it need not be averred : as, if a leaſe be for years, 
it A. /o lang live, and a covenant that he has power to leaſe, in 
covenant for a breach of it, the life of A. need not be averred ; 
for covenant lies though he be dead. 9 Co. 60. 6. 
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SECT. IV. Een there fhall be an averment of a requeſt. 


HE plaintiff in his declaration ought to aver a requeſt; 

therefore if the action be for a collateral ſum to be paid 

on requeſt, the requeſt is parcel of the agreement, and tra- 

verſ:able, and ought to be ſpecially alledged, together with the 

time and place of the requeſt. Lut. 231. Cre. Aliz. 85, 

1 Brownl. 10. Jon. 56. 85. Sav. 72. 

So, in covenant for not delivering timber for repairs, chere 

ſhould be alledged a ſpecial requeſt. 1 Eroqwvnl. 23. 


And the want of a ſpecial requeſt, when neceflary, is not 


aided by verdict. 3 Hulſ. 299. 
Nor by pleading non afſumpſit and a verdict thereon ; for 
that is no waiver of the requelt. /n. $6. 


— — 


SECT. V. Den an averment of notice 4s neceſſary, & c 
contrario. 


H E plaintiff ought to aver notice given to the deien- 
dant in all cafes, where the action docs not lie withou! 
notice given; as, it the act, on which the plaintiff's 8 
| | ar ĩiſes, 
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ariſes, be ſecret, and lies only in the plaintiff's mouth ; where, 
if a man promiſes, Sc. to pay ſuch a rate for wares as any 
other paid him, the plaintiff ought to alledge notice of the 
rate that another gave. 2 Cr. 432. 1 Nal. 463.1. 25. Hob. 
51. Hard. 42. 

Or, to deliver fo much corn, if the plaintiff approve of it, 
at the fair; the plaintiff ought to give notice, if he approved 
of it. Cra. Els. 249. 250. 

And when notice is neceſſary, it ought to appear that it was 

given in due time: as, if a man promiſes to pay as much as he 
diſburſes at ſuch a fair, before the end of the fair, he ſhould 
alledge notice of his diſburſement given before the end of the 
fair, otherwile it will be too late. 1 Rol. 469. l. 45. 
So it ought to appear that it was given to a proper perſon : 
as, if a condition be to repair upon notice, notice ought to be 
alledged to him, who had the intirc intereſt, and not to an un- 
der leſſee, and'that to him in perfon. Tel. 37. 2 Cro. . 

But on a fale of Ea India ſtock, if demanded ore tenus, or 
by writing at the Ea India hoate, an averment, that he de- 
manded cre tenus and by writing at the Zaft India houſe is ſuf- 
ficient, without a perſona! demand; fur the uſage is ſuch. 
Shin. 391. 

And where a man is bound, covenants, or afſumes to pay 
money, to convey lands, Sc. on the performance of an act by 
a ſtranger, notice need not be alledged; for it lies in the de- 
fendlant's cognizance as well as the plaintiff's, and he ought to 
rake notice at his peril : as, if he aſſumes to pay ſo much when 
7. marries. 1 Rol. 46 2. J. 10. | 

Or, it he aſſumes, Sc. to pay fo much as A. ſhall name. 2 
Bulft. 144. Cro. Car. 133. 1 Rc. 464. J. 5. 

So, if he aſſumes, Sc. to pay, Sc. on the performance of 
a certain act by the obligee himſelf, or on the performance of 
an act by him to auy certain perſon ; for he takes upon himſelf 
cake notice of it at his peril: as, if a man aſſumes, &. to 
pay on the marriage of the obligee, &'c. with H. 2 Cro. 102. 
2 Cra. 228. Tel. 163. 2 Cro. 405. 1 Rol. 461. J. 50. Cro. 
far. 34. Hut. 80. 1 Sid. 36. 1 Rel. 463. 1.20. 2 Falſtr. 
254. 3 Buiſtr. 356. Tepb. 164. 

And, if he aſſumes in conſideration of ſuch a cert un act, 
it is ſufficicat to aver, performance of the act, without alledg- 
ing notice of the performance to the defendant ; as, if it be 
in conſideration that ſhe diſcharged him of a promiſe of mar- 
riage, it is ſufficient to ſay quod exoneravit ipſum, without al- 
ledging that he had notice; for it ſhall be intended that therc 
was a full diſengagement made to the defendant himſelf in 
perſon. 1 Nol. 470. J. 5 

50, 
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So, in debt for a penalty at a leet not removing an encroach- 
ment it 1s not neceſſary to aver notice of the order of removal; 
as _ one within the leet ought to take notice of it. 1 Ro, 
468. J. 20. 


Or for the penalty of a by-law concerning a common; for 


11 


r 
===, 


every commoner ought to take notice of it. Cro. Car. 498. 
SECT. VI When a fact ſhall be averred. 
1 E plaintiff in his declaration ought to aver every 

fact, without being informed of which, the court can- 
not judge whether the plaintiff Has a cauſe of action. 

As, in an action founded on a ſtat. the plaintiff ought to 
aver every fact neceſſary to inform the court that his caſe is 
within the ſtat. as. in quare impedit by the king on the Nat. 13 
Eliz. 12 for not reading the 39 articles, it ſhould be averred 
that it was a benefice with cure. 1 And. 62. Lut. 1089. 

And, in all cafes where any circumſtances are required by 
the purview of an act to make it good, they ought to be 
averred : as, where the ſtat. r R. 3. 1. makes a feoftment, Qc. 
by ceſtui que v/e of full age, /ane, and at large, Wc. good; he, 
who pleads a feoffment by ce/tui que uſe, ought to aver that he 
was ſane, of full age, and at large. Plow. Com. 376. b. 

So, if a plaintiff declares upon an agreement in writing, 
which refers to a caſe to be ſtated and figned by both partics, 
he ought firit to ſhew the caſe ſtated, and then aver, that that 
and the caſe in the declaration are the ſame ; for it is not ſut- 
ficient to fay that he agreed in ſuch a manner, and that both 
bound themſelves pignecratione predi. Lui. 489. 

And in all cafes where there is a variance of the defcription 
of a thing or perſon, there ought to be an averment that it is 
the fame : as, in an information for an intruſion into lands in 
N. Dale, if the defendant pleads a grant to him of lands in 
S. Dale, he oughr to aver that they arc the ſame. Sev. 48. 

And whenever the thing to be averred is repugnant in 
words, but not in truth, it ought to be explained, before the. 
averment made: as, it a grant be of land in 4. to an infor- 
mation for land in E. it cannot be averred to be the fame land 
unleſs it be explained, that A. is a vill in the pariſh of B. or, is 
known by the name of B. as well as A. and then it may be 
averred to be the ſame land. Sev. 38. 
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SECT. VII. Ven an Averment is neceſſary. 


* caſe where there is a condition præcedent, and un ob- 
jection for the want of an aver ment of performance, it 
was held, that the plaintiff muſt aver performance of what 15 

to 
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to be donc On bis part, or ſhe tat he was ready to perform it 
allint v. Gibbs- 

but noc 


Yet the want 
by a judgment by default. Woid- 
B JR. 
E 
be ward Dar 


The ſenſe and ſenification of ? 
action pleads 2 pl 
J:ftroys the ac- 


dcfendant in 28 ee, 
ſufſicient anſwer, and for ever 


aintiff. 
e the word bar, barra, 2 coming from 


; ns deriv 

| the French (berre) or barriers ügnifying, reraguluui, ex, 

? vectis · 

. And in the jegal ſenſe denotes 2 peremptory exception 
common intend- 


| ainſt a demand Or plaint. 
divided into bar to 
| Prec. 68. 09: 70, 


71. 

Fue farmer ſignifving an ordinary Or general bar, which com. 
moni diſables he declaration Of plea of the plaintiff; and 
the latter is that which is more chan ordinary, and falls out 
ion, ariſing trom ſomè ſpec? 


in the particular cale in queſt 
ircu:ſtance of the fact. 

As an executors being ſued for his teſtator's debt, pleads 
char he bath nothing in his hands at the day of che writ pur- 
chaſed ; this is 28 bar to 0911444394 intendiment ox at firſt fight : 
but yet tnc cafe may be ſack that more goods May come to 

his hands after that time, which if the laintiff can ſhew by 
way of replication then, fendant hath 
4 pecial plea Or bar to alledge, condemned 
tion. Lid. Plow. Con. fel. 26. 2 * | 

„ Zo4 into bar 4 


8 
And ia the Came fenſe, * ba 


terial Or ſpecial, and bar at I ge. 


— 
ing a fee oi 2 


— 


„iu ancient times there 4s ſuch a thing 35 2 bar fer, being 
nce, which every | the theriſt or gaoker 


by tae 2k H. 7. 


priſoner ACquities of felouy, Paid 19 
Bar 
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Bar in regard of the effect ſuffers alſo another diviſion, a8 
bar perpetual, and bar temporary. 

The bar perpetual is that which overthrows the action for 
ever. | 
And the temporary bar that which is good for the pre/ent, 
and may afterwards tail. 

As fully adminiſtered is a good and ſufficient bar, until it 

appears that more goods came afterwards to the hands of the 
executcrs, which in like manner holds for the heir, who in an 
action for his anceltor's debt, pleads nothing by deſcent. Vide 
Brook, Tit. Bar 23. 
50 that we perceive in the legal fignification of the word, 
bar imports a perpetual deſtruction or temporary removal of 
the perſon's action who has brought it. Vide. Co. Com. 372. 
a. Touch. Prec. 68. 69. 70. 71. 

And it is indiſcriminately called a plea in bar, whether ſuch 
plea amounts to perpetual or temporary. 5 

In ancient authors we find it ſtiled, exceptio pert nipteria. Co. 
Com. Lit. 303. b. 

We next are to conſider: 


8 
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SECT. I. [Lat matters are pleadable in Bar, & e 


contrario. 


E RE we ſhall firſt take notice, that two pleas in bat: 
are not pleadable to one and the fame matter. 22 E. 
4. 34-6. | 

In debt by one as adminiſtrator of one H. the defendant 
fays that he was executor, and adminiſtered at fuch a place, 
and by Haughton it was held no pica, without ſaying that the 
teſtament was proved. 3 H. 7. 14. 

And every plea muſt be pleaded eit her in bar to the action 
brought, or in abate ment of the writ, upon which the action 
is framed, otherwiſe it is no more than a diſcourſe, and not a 
plea, becauſe the plaintiff cannot take an iſſue upon it: and 
therefore if the plaintiff do demur upon it as being iniufũ- 
cient, Sc. and his demurrer be adjudged good, he thalt have 
judgment againſt the detendant. S:y/es Reg. 238. Paſe. 2: 
Gar. B. R. . | 

One may (ſometimes) plead a plea by way of abatement, 
which is properly a plca in bar, and vice verſe, a plea which is 
properly a plea in avatement by way of a pica in bar, but this 
indulgent latitude is extended tu very few cafes, Stiles Reg. 
241. ; 


A recovery 


A recovery in a perſonal action is a bar in all other perſonal 
actions, concerning the ſame matter; that is to fay, it is a 
good plea in bar as to a perſonal action brought againſt the 
defendant to ſay, that the plaintiff did formerly bring an 
action againſt him for the fame matter, and did recover againſt 
him: and therefore he prays the judgment of the court, 
whether he thall be permitted to proceed in his fecond action. 
Pruct᷑. Reg. fol. 40. Hil. 21 Car. B. R. 

And in the ſame manner an action brought, in order to 
recover a thing from another, if a recovery has been there- 
upon had by the plaintiff, the defendant is at liberty to plead 
this recovery in bar of a ſecond action brought againſt him 
for the ſame thing. Pra. Reg. 40. 21 Car. B. R. 


1 


SECT. m. Of ſpecial Pleas in Bar. 


PECIAL pleas, in bar of the plaintif's demand, are 

very various, according to the circumſtances of the defen- 
dant's caſe, as, iu real actions a general relcaſe or a fine, both 
of which may deſtroy and bar the plaintiff's title. Or, in 
perſonal actions, an accord, arbitration, conditions performed, 
nonage of the defendant, or fomc other fact which precludes 
the plaintiff from his action. A jujtification is likewiſe a ſpe- 
cial plca in bar; as in actions of alſault and battery, ſor aſſault 
domteſne, meaning, that it was the plaintiff's own original 
aflault ; and agzin in treſpaſs, that the defendant did the thing 
complained t in richt of ſome office which warranted him fo 
to do; or in an action of flander, that the plaintiff is really as 
bad a man as the defendant ſaid he was. 3 Vol. Blaci. Com. 
306. 28 
Alſo man may plead the ſtatutes of limitations in bar; or 
in other words, the time limited by certain acts of parliament, 
beyond which no plaintiff can lay his cauſe of action. This, 
by the ſtat. of the 32 Hen. 8. c. 2. in a writ of right is 60 
years: in ailizes, writs of entry, or other poſſeſſory a ions 
real, of the ſeitin of one's anceſtors, in lands; and either of 
their ſcilin, er onc's own, in rents, fuits, and ſervicesz 50 
years: and in actions real for lands ground = i+pon 0120's OWN 
ſeiſin or poſſeſſion, ſuck poſſefiion muſt have becn within 3v 
years. | 
And by the ſtat. 21 Jer. 1. 4. 2. a time of limitation was 
extended even to the caſe of the king; fo that poſſeilion for 
60 ycars præcedent to 19 Feb. 1623, is a bar though againſt 


the prerogative, in derogation of the ancient maxim c nullum 
16 7 
Zompr's 
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* Zempus occurrit regi. 3 Inft. 189. times when the boundleſe 
idea of regal authority ſo ſtrongly prevailed. By another ſtat. 
21 Fac. 1. c. 16. 20 years is the time of limitation in any writ 
of formed» : and, by a confequence, 20 years is alſo the 
limitation in every action of ejectment for no ejectment can he 
brought, unleſs where the leſſor of the plaintiff is intitled to 
enter on the lands, and by the ſtat. 21 Jac. 1. c. 16. no entry 
can be made by any man, unleſs within 20 years after his right 
ſhail accrue. Fide 3 Vol. Black. Com. 206. 307. | 

As to all perſonal actions, they are limited by the ſtat. laſt 
mentioned to ſix years after the cauſe of action commenced ; 
with ſome few exceptions, ſuch as actions of aſſault, battery, 
mayhem, and impriſonment, all which muſt be brought within 
fur years, and actions for words, muſt be brought within 7+» 
years, after the injury committed, and by the ſtat. 31 El:z. 
c. 5. all ſuits, indictments, and informations, upon any penal 
ſtat. where any forfeiture is to the crown, ſhall be ſued within 
u years, and where the forfciture is to a ſubject, within an- 
year, after the offence committed ; unleſs where any other 
time is ſpecially limited by the ſtat. Laſtly, by ſtat. 10 V. 3. 


c. 14. no writ of error, or ſcire faucias, ſhall be brought to 


reverſe any judgment, fine, or recovery, for error, unleſs it 
be praſecuted within 20 years. 

The uſe of theſe ſtatutes of limitation is to preſerve the peace 
of the kingdom, and to prevent thote innumerable perjurics 
which might enſuz, if à man were allowed to bring an action 
tor any injury committed at any diſtance of time. Upon both 
_ theſe accounts the law therefore holds, that © intereſt re:pub- 

« lice ut ft jfinis litium.“ Ss 

If therefore in any ſuit, the injury, or cauſe of action, 
took its rite earlier, than the period expretsly limited by law, 
the defendant may plead the above ſtatutes of limitations in 
bar : as upon "an a/umpſit, or promiſe to pay money to thr 
plaintif, the defendant may plead non aſſumpſit infra ſex annes; 
that is, he made no ſuch promiſe within fix years; which is 
an effectual bar to the complaint. 3 Vol. Black. Com. 308. 
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SECT: W. Be: Tall be conſidered as a gozd and ſuſſicicn: 


Bun, aud what the cantrary. 


\ 5 7 E ſhall firſt obterve, that it is ſaid the bar is ſufficient it 
i« '»: god to a common intent. 21 J. 6. 9. 


dd ranger brings trefpats for cutting of trees, it is a 
£004 e, , , ee defendant to fay, that he is guardian, and 
ufer the trees. So if the heir brings treſpaſs 


1 againſt 


ay”. 
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againlt him, it is a good plea z becauſe the heir may not main- 
tain a writ of treſpaſs, but an action of waitc — 
guardian. 5 Ed. 64. 4. 

In battery per quad de vita ſua + meds it is fi ufficient to 
anſwer to the battery. 35 H. 6 

The plaintiff declares on an 141 in London, and the defen- 
dant Fuſtifies for the retaking the priſoner at C. without 
anſwering to the eſcape in Londan, and for this cauſe the bar 
was — to be inſufficient. Ridgeway's caſe. Co. 9. 10. 

2. 5. 
: Talis indentura qualis as alledged in the count, is not a ſuffi- 
cient anſwer to the count; for talis non eft cadem indentura ; 
Juia — femile eft . Vide cafe of Slander. Co. 4 
18 
In debt brought by an executor on an obligation made and 
dated the 12th of January, to this the defendant ſays, that 
the firſt of May, which is three months after the date alledged, 
he cauſed the deed to be written, and delivered it as his act 
and deed to A. to be delivered to the teſtator, and that the 
teſtator refuſed it. Adjudged no plea, as it may not be intended 
the ſame obligation. 1 Eliz. Dyer. 167. 

In an action upon the cafe for making of playing cards, 
the defendant alledges the cuſtom of Lenden to be, that all 
treemen may merchandize there in all kinds of things within 
this realm. And it was held, that the bar was ſuperfluous ; 
for the cuſtom need not be alledged. 8 E. 4. 5. But yet the 
defendant may take advantage of the inſuſſiciency of the count. 
Lewis Bowles's caſe. Co. 11. Rep. 35. 6. Calc of I7nopoliec. 
Co. 11. Nep. 85. b. 

And where the plaintiff ſuppoſes the waſte in ſix acres of 
wood, and the defendant juſtifies in one acre of land, this is 
no anſwer to the plaintiff, therefore it is no plex. 29 H. 8. 
Dyer. 37. 4. 

And in an action upon the caſe fer the delivery of bad wax, 
where the afſumpfit was for 400. weight of gcod wax, the 
defendant pleads a concord with execution, that the ptaintift 
accepted of 204. weight wax afterwards in full ſatis- 
faction, without anſwering to the difceit, and held a good 
plea. 6 Ed. 6. Dyer. 75. 4. 


In treſpaſs of a cloſe broken by the defendant, juſtification | 


of the breaking of the cloſe by his cattle was held a futicicur 


anſwer. 21 H. 6. 5. 
And if one pleads a plea, which goes to the action, although 


he concludes judgment of the writ, yct the plea gots iu bar. 
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SECT. V. zen preciſe certainty, or ſpecial pleading i- 
required in the Bar, and when not ; alſo when the defendan! 
may plead generally, & e converſo. 


ENERAL eſtates in fee-ſimple may be generally 
alledged, but the commencements of eſtates tail, and 
other particular eſtates ought regularly to be ſhewn, unleſs in 
ſome cafes, where they are alledged by way of inducement; 
and the life of tenant in tail, or for life ſhould be averred. 
Co. Lit. 303. 5. | 

Or where any ſpecial, or ſubſtantial matter is alledged by 
any of the parties, this muſt be anſwered ſpecially, and not 
paſſed over by a general plcading. Co. Lit. 303. b. 15 Eli. 
Dyer 318. 26 H. L. 1. | 

And that which is apparent to the court by neceſſary col- 
lection out of the record, need not be averred. Manſer's caſe. 
Co. 2 Rep. 26 H. . 5. . 4 H. 7. 142. . . 7. 2 K 
, In many cafes the law aliows general pleadings, for the 
avoidance of prolixity and tedioufneſs, and the particulars 
hall come on the other tile, 

As if the condition ot an obligation be to perform all the 
covenants in an indenture ; if all the covenants be in the affiir- 
mative, he may plead gencrally performance of all. But i: 
any be in the negative, to fo many he muſt plead ſpecially. 

50 if any of them be in the disjunctive, he muſt ſhew whicl: 
of them he has performed; and alfo if any of them are to bo 
donc upon record, he muſt ſhew them ſpecially. Cz. Let. 
303. 8 Co. 133. Turner's caſe, and 120. Benham's calc. 
Q Co. 25. 61. 10 . 100. 3 Cro. 749. Mints v. Gethel:. 
6:20. 7. 03- 36 37. 7. $1. | 21 M6. 4. 75. O75. 3t. -22 
Fd. 4. 14. 22 Ed. 4. 29. 35 H. 6. 10. | 

And where a matter reſts in my own notice, I muſt plead 
this particularly, otherwiie not. 14 H. 4. 15. 2 Ed. 3. 17 
19 H. 6. 32. 78. 21 Ed. 4.73. 12 H. 8. 6. 

But where one comes in by act in law, the general allegation 
is ſufficient. 10 Rep. 94. 3 H. 6. 20. 35 H. 6. 

And alſo things ſpiritual may be pleaded generally. 11 F. 
1.9. 3 6 6 6 

So where the plea conſiſts cf matter infinite, it may be 
pleaded generally. 5 Ed. 4. 8. 10 Ed. 4. 5. 2 H. 7. 15. 
3 Cro. 749. 
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And that which is alledged by way of inducement or con- 
to the ſubſtance of the matter, need not to be 

with that certainty, as that which is of the very ſubſtance 

itſelf. Plow. Com. 81. Co. Lit. 303. 

And *tis a general rule, that when a man is authoriſed to do 
any thing by the common law, grant, commiſſion, act of 

i t or cuſtom, he ought to purſue the ſubſtance and 
effect of the fame accordingly. Co. Lit. 303. 

But certainty in a bar to a common intent is ſufficient, as 
has been already noticed, under this title, 

Long's caſe. Co. 5. Rep. 121. a. 

And if the covenant in the indenture be, that the defendant 
upon fuch a day, ſhall make over a fufficient eſtate of lands 
amounting to the value of 20 marks per annum, to B. for life, 
as by his counſel he ſhall be adviſed; in debt upon the obli- 
gation, the defendant fays, that he has made over an eſtate 
in the land, Sc. he muſt ſhew certainly that the eſtate was 
deviſed, and alſo where the lands are, fo that an iſſue may be 
taken upon it. 26 H. 8. 1. 6. 

If accord be made between two, that the one ſhall deliver 
to the other all the evidences concerning certain lands, into 
which he enters; in an action brought upon this accord, it is 
no plea to fay generally, that he has delivered all the evidences, 
without ſhewing what evidences in certain he has delivered. 
9 Ed. 4. 19. 4. 

And one may plead generally that he never was required. 
4K 7.1% 34. 7. 23. 

Obſerve this diverſity, where one pleads in bar, that which 
comprehends a matter in fact; and where he plcads a bar, 
which comprehends two matters. 

For if one pleads an arbitrament in bar, he muſt ſhew where 
the ſubmiſſion was made, and where alfo the award was made, 
and fo make his plea certain. 

But when his plea comprehends two matters, he ſhall not 
ſhew the certainty, until the plaintiff has traverſed the one of 
them; as in treſpaſs the defendant ſays, that it is the frank- 
tenement of a ſtranger, and that he by his commandment, 
&c. in this caſe, he need not ſhew where the commandment 
was, until he knows, if the plaintiff will traverſe the com- 
mandment. 3 H. 7. 11. 

Where a man was obliged to permit his tenants to the uſe 
of common, and that he ihould make no alteration &'c. quod 
permiſit, and that he never did make an alteration of their 
ule of common, Sc. is a good plea gencrally. | 


Where 


3 . Wy * 4 
5 , —_ 
. 3 8 e . : 0 0 = <a = ** > _ 
4 mn — % . C 
8 l * © »* LO” 7 * * . . — 
2 d . ' : ; . 
| — -_ 8 — 1 ö = g 
20 . P \ 
* . -—=>- % - Is 4 
bd — 4 LES 
v— — — ay l * r . LV , : \ 
— . — . „ 
I - - -* | 
ä —— 2 4 ny” a —— 4 2 g 
— 5 — 
- - N 
g >, AS. - 
- _ i . 
= +=. PRE = 
JI 
— 8 
* 
9 A 
— 


* — 


— 9 —— — . 


3 
4 
TLs 
N 
1. 
: 


S 
— _ 
5 — 


— — — — — - 
* - 
-v +41 „„ -- p 


— -; 
—— 
— 
. 3 4c. — 
- 
: 


_ » 8 — 
* 
— * 


18 


2 * o 
= — — -— — — 
233 


—— 


1 

” — : — 
* * 2 1 

5 8 — 88 

- - — = 

* - 

— 

_ _ — 
——— Rr, 
— 4 

= 


2 — 
W — = * =- . — = — 
| . 2 - — 2 
r = = 1 * 
— . _ ET 2 . 8 5 — - 
- = 2 * 
— — 5 — - " _ — 
— — — ———- — — — « © Uſd * 
= = — - * — py 
— — = - — — — — * 
PA. —_ 5 1 = - 2 
. T . 
l — = * — * - 
— — M \ - . — _ 
_—_— va = \ - 2 
— — - — PI: —_— 
. 


226 B AX. 


Where the obligation was to permit, &c. and that he doe; 
not alter the courſe of the common. 11 Elia. Dyer. 279. 

Where a man picads a record removed by writ of error out 
of the common pleas into the King's Pench he muſt ſay, that 
it remains there without reverſal, or anullance. Higgins caſe, 
Co. 6. Rep.64. b. 

And if the tenant pleads non-tenure the day of the writ pur- 
chaſed, this is no plea without ſaying nec unquam poſtca ;, nor 
© ever afterwards”. And the fame law of joint-tenancy. 
3 H. 8. 

: And in treſpaſs it is not ſufficient for the defendant to plead 
a releaſe generally ; but he thall tay, that after the treſpaſs he 
releaſed, or traverſed all treſpaſſes fince the releaſe. 3 U. 

«+» 

8 If a man be obliged, that he ſhall go upon ſuch a day, to 
a certain place, and that there he, or another for him, is to 
ſhew to the plaintiff a jufficient diſcharge of an annuity of 
107. per annum, or to ſhew this to the counſel of the plaintiff; 
here it is no plea, for the defendant to fay in his bar, that he 
offered to thew to . N. and R. D. counſel for the plaintiti 
2 ſufficient diſcharge of the annuity, and that they refuſed to 
ſce it, without his ſhewing, wbat this diſcharge was; for it 
lies in the judgment of the court to adjudge that. 22 Ed. 4. 
49. by all the juſtices. 

But there it is agreed, that if a man be obliged to accompt, 
and in debt brought upon the obligation, it is a good plea to 
ly, that no auditors were afligned, without his ſhewing what 
marters he would have done and fettled in the accompt. 22 
£46. . . 

and in forae cafes, implications in the bar, are good enough. 
Vide the Biſhop of Sarum's cale. Co. 10. Rep. 59. & 14 
Eliz. Dy. 304. a. 

An expreſs certuinty ſhould be pleaded accord:vg to the 
expreſs words of the condition. Vid. 15. Elia. Dy. 

Where one was obliged to pertorm covenants contained in 
an indenture of a leaſe of tythes, and there was a proviſo in 
the leaſe, that if the leſſee attempted and profecuted an action 
againſt another who pretended a former leaſe; that if a ver- 
dict paſſed againſt the leſſce, that the rent {hall ceaſe. 15 Eliza. 
Dyer. 318. 

The leflor counts, that he has full power and legal authority, 
to demiſe the land; and the leſſet brings an action of covenant, 
here it is ſufficient for him to ſay, that the leſſer has not ful 
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power and legal authority; and ſuch an aſſignment of the 
breach is good, for he purfues the words of the covenant 
negatively ; and it lies morc apparent in the notice of the leſſor, 
what eſtate he himſelt has in the lands demiſed, than ir. the 
lefſce who is a ſtranger to it; and therefore the defendant 
ought to thew, what eſtate he has in te 1471! 745+ pirc damfronis, 
by which it may appear to tho uit, whether he has full 
power and legal authority to demiſe that, which he has de- 
miſed. Robert Bradſhaw's caſe. Co. 8. Rep. 60. b. 61. e. 

If executors have aflets to fatisfy debts upon record, they 
muſt confeſs what they have; cilicet, that they have not 
goods and chattels, præterquam bona & catalla ad valentiam of 
a ſum certain, and 1%: ultra, que eiſdem debitis obligat S 
onerabil a exi/lunt ; and it is not tufficient to fay, pricterquam 
bona & catalla non excedentia, aut que non 'ufficiunt ad ſatis- 
faciendum dibita prodita ; on account of the incertainty; for 
to this the piaintitf may not reply. Mereil Treſham's caſe. Co. 
9. Rep. 109. b. 

In debt on in obligation, or concerning a ſum contained in 
certain indentures the dæfendant is not compellable to plead 

rformunce of more, than his own covenants; and need not 
meddie * the covenants made by the plaintiff. 26 H. 8. 

27: 

. 2 imp dit the biſhop makes title as patron, and the 
incumbent ſays, that he was preſented by the biſhop ex cauſe 
[uperins alligala, the opinion there was, that this is no plea ; 
but that he thould rchearfe his plea certain. 28 F. 8. Dy. 
27. 4. 

if a man plead; an indenture he ought to conclude his plea, 
with theſe words, prout in eadem indentura plenius apparet ; or 
clſe, that th y are all the covenants comprized. 28 H. 8. 
Dy. 27. 6b. 

Where a man was obliged in the copulative, that he and 
his aſſigns per/olverun' omnia onera ; and he does not plead that 
he and his aſſigns have done this, but omits the word (affigns) 
and the plea was held ill. 28 H. 8. Dy. 27. 
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138 S £&# XR: 
If a man pleads * gavel-kind or + borough-Engli/h, this 
muſt be alledged. 28 H. 8. Dy. 27. 6. 


If I am held to enfeoff you of all the lands contained in 
ſuch a fine, and I ſhew the record of the fine, and aver, that 


®* Gevel-kind is a cuſtom annexed and going with lands in Kent, deno- 
minated gavel-kind lands, holden by antient focage tenure ; which word is 
derived from the Saxon appellation, Soc, fignifying liberty or priviledge, and 
being joined to a uſual termination, is called ſocage, and in Latin ſocagium; 
ſignifying thereby a free and privileged tenure. Somner's Etymol. Gavel. 138, 

And it is thouglit by the learned in antiquitics, to be termed gavel-4ind, of 
give all Iiune, that is to fay, to all the kindred in one line, according as it is 
uſed among the Germans, from whom we £-»yliſe chiefly have ſprung. Or elſe 
it is called gavel-kind, of give ail lind, that is to all the male children, for 
Kinde in the Dutch language, ſiguiſies a male child, and many more conjecture. 
have been made conceraing the etymology of the word which we omit. 

The peculiar diſtinguiſhing propertics of this antient tenure are various, the 
moſt principal are theſe. 5 

iſt. The lands are diviſable amongſt all the heirs male. Lit. 210. 

2d. The tenant is of age ſufficicat to alicue his eſtate at the age of fifteen, 
Lamb. Peramb. 614 

zd. The eſtate does not eſcheat in caſe of an attainder and execution for 
ſelony ; their maxim being, the father to the bough, the ſon to the plough. 
Lamb. 634. 

4th. la moſt places he had a power of deviſing lands by will, previous to 
the flat. for that purpoſe being made. F. N. B. 198. Cro. Car. 561. | 

5th And the hutba:d ſhall be tenant by the curteſy of the half, although 
he has no iſſue by his wife ; but the eſtate of the huſband and wife ceaſes by 


their ſecond marriage. For more concerning this tit. Jide Lambert's Peram- _ 


bulation of Kent. 

+ Burgh-Engliſs or Borough Englifs, fo named in contradiſlin@ion as it were 
ts the Norman cuſtoms, and which is taken notice of by Glznwil, allo by Lit. 
165 is a cuſtom in ſome anticnt borough, that the youngeſt ſen and not the 
eldeſt, ſucceeds to the burgage tenement on the deceaſe of his father, for 
which Lit gives this reaſon, becauſe the youngeſt ſon, by reaſon of his tender 
age, is not ſo capable as his elder brethren to help himſelf. Zit. 211. This 
tenure is aiſo of copyhold eſtates by cuſtom of divers manors. Terms of the 
Law, 104. and this tenure in burgage is deſcribed by Glanvil lib. 7. c. 3. & 
expreſoly ſaid by Lit 162. to be but tenure in ſocage, and it is where the 
king or other perſon is lord of an antient borough in which the tenements are 
held by a rent certain Zi: 162. 163. it is no more than a kind of town 
facage; as common ſocage, by which other lands are holden, is generally of 
a rural nature, and where the r:gtt of election is by burgage tenure, that 
alone proves the antiquity of the borough. To conclude, teuure in burgage 
therefore, or burgage tcnure, is, (to deine it juſtly) where houſes, or lands 
which were in times more remote, the ſcite of houſes, in an ancient borough, 
are held of ſome lord in common fecage, by a certain eſtabliſhed rent. 

Aud thele ſeem to have withff ood the Norman incroachments chiefly on 
account of their infignificancy, which rendered them of no conſequence to 
force them to an aitcration of tenvre; as by the cunſolidating one hundred of 
them. they would ſcarce have equalled a knight's fee. = 

So that the free ſocage in which theſe tenements are held, ſeems to be 
clearly, the antient veſtiges of Saxon liberty; which may farther account ſor 
the great variety of cuſtoms, affecting theſe tenements fo held in antient 
burgage, the principal and moit remarkable of which we have had already 
under our contlideration, viz, Brrongh-Engl:/h, 

I have 
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I have enfeoffed you, this is good; but if it be of acres of 
land in Midd/e/ex, I muſt thew the acres in certain, 28 H. 8. 
er 28. a. 

And where the condition of an obligation was, that the 
obligor ſhall deliver all writings concerning ſuch land, in debt 
upon the obligation it is a good plea to ſay generally, that he 
has delivered all the writings. 28 H. 8. Dy: 28. and 4 H. 

. 12. 
: Where an award was made to diſcontinue a ſuit, to ſay 
generally, that the ſuit was diſcontinued, is no plea, without 
ſhewing what ſuit this was, and in what court. 36 H. 6. 8. 

An arbitrament made, that the plaintiff pay 205. and that 
the d:f:ndant releaſes ; in debt it is ſufficient for the defendant 
to fay, that the plaintiff does not pay the 20s. without faying 
that he releaſed; becauſe he is not held to make a releaſe be- 

fore payment. 36 H. 6. 15. 

In debt againſt the marſhal for the permiſſion of a priſoner 
to go at large un permifit ire ad largum is a good plea. 38 H. 
6. 38. 

And where the defendant pleads, that the plaintiff held in 
common, he muit ſhew how for it way be ſeveral ways, 
ſcilicet by alienation of parceners, or jointenants. 3 H. 6. 56. 
22 H. 6. 

If a man pleads jointenancy at the common law, he muſt 
ſhew of what feoffinent. 28 H. 8. Dy. 32. a. 

And it a man be ohliged to diſcharge an "obligation of one 
100/. to plead a general diſcharge without ſhewing how, ſcilicet 
by releaſe, or otherwiſe, is not good. 35 H. 6. 10. 6. 11. 


SECT. VI. When, and in what caſes matters pleaded in Bar 
by, or againſt one of the parties lo the /uit, ball ſerve for all, 
and when a Bar to part fhall extend ta the whele, & e converſo. 


N a Drare impedit by divers coparceners, a releaſe of the 
I one pending the writ, is no bar, unleſs to him only, and 
the writ thall ſtand againſt the others, the counteſs of Nor- 
thumberland's caſe. Co. 5 Rep. 97. 9 

In treſpaſs Quare arbores /uccidit, & aſportavit ; DBuere if 
non culp. pleaded to the cutting down, does not extend to 
the whats 6 writ. 14 Eliz. Dy. 355 


L 2 SECT. 
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SECT. VII. In what cales a recovery in another action, or 
another ation pending, ſhall be a good Har, and when the 
contrary. þ 


this diviſion the law is fully explained in 
Ferrer's caſe. Co. 6 Rep. 7.8. a. 

In which caſe it is reſolved, (1) that a bar in a real or per- 
ſonal action by judgment upon demurrer, confeſſion, or ver- 
dict, is a bar to this, as well as all ſimilar actions of the like 
nature, and always for the ſame thing. 

But between real and perſonal actions, obſerve this diverſity. 
That in perſonal actions, as debt, accompt, &c. the bar is 
perpetual; for the plaintiff may not have an action of 2 
higher nature; and therefore he has no remedy, unleſs by 
error or attaint. 

But if the demandant be barred in a real action by judgment 
on verdict, demurrer, confeſſion, Sc. yet he may have an 
action of a higher nature, and thall try the fame right again, 
as this concerns his franktenement and inheritance. For if 
one be barred in an afjize of “ novel diſſeiſin, yet he may have 
a + monſtrans de droit, or other ſpecial matter,  affize of 
mortdanceſtor, \ Ayel, I Beſayel. 


% 


* Where a man is difſeiſed, and recovers by aſſiſe, the writ is termed novet 
diſſciſin, and if afterwards he is again diſſeiſed by the ſame diſſeiſor, he ſhall 
have againſt him a wrir of rediſſcifin directed to the ſheriff to make inquilition, 
and if the rcdiſſciſin be found he ſhall be ſent to priſon. 

+ Monſlrens de droit, is a ſuit in Chancery for the ſubje& to be reſtored to 
lands and tenements which he fhews to be his right, but are by office found to 
be in the poſſeſſion of another who is lately dead, by which office the king is 
entitled, to a chattel, frechold, or inheritance in the faid lands, and this 
trans de droit is given by the ſtatutes of 34 Ed. 3. . 14. & 37 E. 3. 

+ 2. Fide Cole lib. 4. p. 54. B. in the caſe of the wardens and commonalty 
of ſadlers. Terms of the latv. 

t Aff]: of mort/anceftor is a writ that lies, where my father, mother, brother, 
ſiſter, uncle or aunt die ſeiſed, and a ſtranger abates, that is, enters into the 
lands, then I ſhall have this writ. Terms of law 215. 

$ A writ of ayel lies, when my grandfather dies ſeiſed, and a ſtranger 
abates, then I am entitled to this writ. Terms of the law 214. 

| Beſayel is a writ that lies for the heit; where his great grandſather was 
ſciled the day he died, or died ſeiſed of land in fee ſimple, and a ftranger 
enters the day of the death of the great-grand father, or abates aſter his death, 
the heir in this caſe ſhall have his writ againſt ſuch a diſſeiſor or abator. Via. 
Fit. N. B. 211. d. . 

It 
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If one has judgment in a writ of * annuity, fo long as the 
judgment remairs in force in the writ of annuity, he ſhall 
not have another writ of annuity. Higgens's cafe. Co. 6 Rep. 

> 

If one has judgment to recover in debt on an obligation, 
his executors ſhall not have debt upon the fame obligation, fo 
long as the judgment remains in force. FHigginss caſe. Co. 
6 Rep. 44. 6b. 

And in an appeal of Mayhem, it is a good plea for the 
defendant to fay, that the plaintiff at another time recovered 
damage for the fame mayhem, in action ot treſpaſs of battery, 
as in each action damages only ſhall be recovered; ſo in all 
caſes, where the plaintiff is to recover damages alone, he ſhall 
not be twice fatisfied for the ſame cauſe. Vide Ca/e of Appeals 
and Indiftments. Co. 4 Rep. 43. 4. 

In an appeal of death, it is a good plea to fay, that he was 
acquitted of the ſame crime by indictment ; ſo alſo in an in- 
dictment that he was acquitted of it in an appeal. But if the 
former judgment or appeal was infufficient, this is no plea to 
diſcharge the party. 13 Ed. 4. II. a. 

And a recovery in an action upon the cafe on an aſſumpſit, 
it is a good bar in an action of debt for the fame duty. Slade's 
caſe. Co. 4 Rep. 94. b. 12 Ed. 4. 13. a. | : 

In an action upon the catc of trover and converſion of 
goods, and the defendant plcads, that the plaintiff has another 
Action on the caſe, pending in the B. R. for the fame cauſe, 


* Anauity is a certain ſum of money granted to another in fee- ſimple, ſee- 
rail, for term of life or for term «vi years, to receive of the grantor, or of 
his heirs, ſ» that no frechold is charged therewith, of which a man ſhall never 
have alliſe, or any other action, but a writ of annuity; and it is no aſſets 
to the heir of the grantee, to whom it ſhall deſcend, and there are many 
dificrences between annuities aud rents; for every reut is iſſuing out of land, 
but an annuity is not, as it charges the perſon, that is, the grantor or his heirs, 
which have affets by deſcent, unleſs fome ſpecial proviſo be to the contrary. 
Lit. Sect. 220. 

Beides for an annuity no action lies, except a writ of annuity, againſt the 
grantor, his heirs or ſucceſſors ; and this writ of annuity never lies againſt the 
raker of the profits, but only againſt the grantor, or his heirs. 

iſo an annuity is not to be taken ſor aflets, not be 'ng any freehold in law, 
and it ſhall not be put in execution upon a Stat. Merch. Stat. Stap, or Elegit, es 
a rent may, Dod. & Stud. c. 35. Dy. 345- 

And an annuity properly ſpeaking, is an incorporeal hereditament, for tho“ 
the money, which is the fruit or product of this annuity, is certainly of a cor- 
poreal nature, yet the annuity itſelf, which produces that money, is a thing in- 
viſible, having only a mental exiſtence, and cannot be delivered over from hand 
to hand. 2 Fol. Black. Cam. 20. 


For more concerning this, ſce tit. annuity, where the diſtinction between 
that and reat charge i3 more ſully pointed out. 


judgment, 
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judgment of the bill, and reſolve i that this is a good plea, 
and hat the bili ſhall abate. Sparrier's cafe. Co. 5 Kep. 
G1. 4. 

But in treſpaſs i in Middl:/ex it is no plea to ſay, that he has 
recovered in treſpaſs for the treſpaſs done in the county of 
Surry, becauſe this ſhall not be intended the fame treſpaſs. 4 
H. 7. 5. by all the juſtices. 2 K. 3. 14. and 33 of H. 8. 
Br. action on the caje, 105. Pit. Action. 

And in debt upon an obligation, if iſſue be joined upon a 
breach in a point, which is founded againſt the plaintiff, and 
the obligation is void and diſcharged. 23 Eli Dy. 371.6. 

In treſpaſs for taking away beaſts, it is a good plea to ſay, 
that the plaintiff has a replevin or detinue pending for the 
ſame beaſts ; but different to ſay that he has treſpaſs pending. 
22 H. 6. 15. 

In an indictment for taking of goods in the county ot 
Surry, it is no plea to fay, that he was indicted for the fame 
goods, the ſame day in the county of Middl-/vx, and of -this 
was acquitted. 5 H. 7.14. 15. 

And in treſpaſs upon the 5 of R. the ſecond, a writ of the 
fame entry, pending on the 8 of H 6. is no plea, as no cer- 
tainty is demanded in treſpaſs, but damages only. 5 H. 7 


14. 15. 


SECT. VII. ben an inſufficient caunt fhal! le made $50 
by the bar, and when the defendant fhall be barred 10 take 
advantage of the count, & e converſo. 


F the count fails in circumſtance, as time or place, Fe. this 

may be made good by the bar, but otherwii: it deficient 
in point of fubſtaace. 18 Ed. 4.16.6. 11 H. 7.24. Turnr's 
caſe. Co. 8 Rep. 133. 6b. 

And in debt the plaintiff declares upon a lcafe for years, 
and docs not ſhew where the leaſe was made; it the deten- 
dant pleads in bar, and confeſſes the action, he has rendered 
the count good, and is eſtopped from faying, that the plaintif 
does not ow the place. Bult's cafe. Co. 7 7. Kep. 24. 25. 
18 Ed. 4. 15. 

But if the 8 alledged in the count, maintains not tlie 
action, this may not be made good by the bar. Slade's calc. 
Co. 4 Rep. 18. 6. 

And notwithitanding the bar be ſuperfluous, yet the deten- 
ant may take advantage of the inſufficiency of the count. 
Naſe of Monopolics. Co. 11. Rep. 85. b. Lewis Bowles's calc. 


55. Th. Rep. 85. b. 
Where 


3 143 


Where in bar a ſhewing of deeds ought to be, and this is 
omitted, and the plaintiff replies, this replication makes not 
the bar good; becauſe this is matter of ſubſtance. Meriel 
Treſham's caſe. Co. 9 Rep. 110. b. Dr. Layfield's cafe. Co. 
10 Rep. 94. 4. 

And in debt upon an obligation, if the plaintiff does not 
ſhew where the obligation was made, yet if the defendant 
pleads dureſs at D. which is a confeſſion of the deed, this 
eſtabliſhes the count; in the ſame manner, if he pleads an 
acquittance, by which he confeſſes the deed. 28 H. 8. Dyer 
14. 5. 29 H. 8. Dy. 39. 5. cited out of the 18 of Ed. 4. 

But after traverſe of the attorney general, he ſhall not have 
the advantage of the inſufficiency of the plea. 7 Eliza. Dy. 
238. 

e after voucher and bar, ſhall jointcnancy be pleaded. 
12 Elia. Dy. 291. 

And when it appears by the replication, that the plaintiff 
has no cauſe of action, there he fhall not have judgment 
though the bar be inſufficient in matter. 8 Rep. 120. Reg. 
Pla. 107. 

But when the bar is inſufficient in matter, and amounts to 
the confeffion of the point of the action, and the plaintiff 
replies, and ſhews the rruth of his matter to enforce his 
cate, and in judgment of law it is not material, yet the plain- 
tiff ſhall have judgment. 8 Rep. 120. Reg. Pia. 108. Dr. 
Fonham's caſe. Co. 8. Rep. 12. a.b. Meriel Treſbam's caſe, 
C5. 9 Rep. 110. a. r 

And if the bar of the defendant be inſufficient, and by the 
replication it appears, that the plaintiff has not cauſe of action, 
in fuch cafe the plaintiff ſhall not have judgment. But when 
the bar is as a confeſſion of the point of the action if the 
plaintiff replies, and thews the truch of his matter to enforce 
his cafe, notwithſtanding that it he inſufficient in law, yet the 
plaintiff ſhall have judgment. .d. 


— 


„ECT. IX. W'hen a ſugicient bar fhall be made valid l | 


the replication, & e converlo. 


"THERE the bar is ill in ſubſtance, it cannot be made 
a good by the replication. 8 Rep. 120. As if a ſhew- 
ing of a decd be omitted in the bar, and the plaintiff replies. 
Co. Lil. 303. b. Layſield's caſe. Co. 10. Rep. 94. a. 

But where the bar is ill in circumſtance, it may be made 


good by the replication, 6 II. 7. 10. Reg. Pla. 107. 
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And if the defendant pleads double matter, and the plain- 
tiff replies. the double matter is waived. 2 H. 6. 14. 

And here obſerve, that in caſe of double matter pleaded, 
by the traverſe of a matter, the duplicity is waived. 4 Ed. 4. 
35 4. 6 Ed. 4. 2.0. 
But if the plaintiff replies to a plea in bar, which is not 
good; by his replying to it, he hath confeſſed it to be good; 
Praft. Reg. 294. for he hath loſt his advantage of demurring 
to it, by paſſing over the defects, and replying to it. 


SECT. X. IFhen a recovery in one ation is a bar to another. 


ECOVERLY. is thus defined by Lord Coke, he ſays Recu- 
peratio, i. e. ad rem per injuriam extortam five detentum, pe; 
fe:iientiam gudicis, reſlitutis. Co. Lit. 154. 

& Alſo Recuperatio efi alicujus rei in cauſam alterius adductu 
per jud cem acquifitio.” Leg. Civ. 

A * retraxit entered, will be a bar to another action for the 
fame cauſe. Adm. Dal. 78. Cre. Car. 551. 

And if tae bar be good, tho' an ifſuc be joined, which is 
not an iſſue, yet the bar {hall ſtand, and a novel replication be 
made; but if the bar be not a proper ene, all thall be repleaded. 
21 H. 6. 14. 

And in an information for uſury, judgment in another in- 
formation for the ſame uſury, is a bar. Seb. 2 Lev. 141. 

In an action by gm tai, &c. conviction at the ſuit of the 
king, is a bar. Semo. Lut 208. Barnaby v. Nandike. 

Alſo judgment in an action by another qui tam, &c. Lut. 
209. 1. Com. Dig. 123. 

And in an information for recuſancy, a prior conviction for 
the fame recuſancy before juſtices of pcace, or at the 
aſſiſes. Win. Int. 522. 524. 526. Edit. 1680. 

If recovery by information for the fame matter is pleaded, 
the day each bill was exhivited, muſt be ſhewn. TJackion qui 
tam, &c. v. Gifling. Trin. 15. Geo. 2. B. R. 2 Stra. 
1169. 

In debt on the ſtat. 15 Car. 2. c. 8. for ſelling fat lambs 
alive; the defendant pleaded, that in the fame term, another 


* R:traxir is the præterperfect tenſe of the verb Retrabo, ſignifying to pull 
back, or withdraw; and 1s when the party plaintiff er demandant comes in 
proper perſon into the court where his plea is, and ſays he will not proceed any 
farther in the ſame, c. and this will be a bar to the action for ever. Terms 
of the law. 609. 0 


informed 
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informed againit him, and recovered, and on demurrer it was 
held ill, according to the 2 Lev. 14t. becauſe he did not ſet 
out the days, on which each bill was exh:bitcd; that fo the 
court might judge of the priority. 

But in perſonal actions, a recovery upon demurrer, con- 
feſſion or verdict, Wc. is a bar to every other perſonal action 
for ever; no one perſonal action being of a higher nature 
than another; and therefore the party has no remedy but by 
error or attaint. 6 Co. 7. Cro. EI z. 667. 

As in debt upon bond, if judgment be for or againſt the 
plaintiff neither he nor his execurors ſhall ever hav? an action 
upon the ſame bond, before or after execution, to long as the 
firſt judgment ſtands in torce. 6 C2. 45. 1 Sond. 91. 

And altho' a writ of error be depending of the tirſt judg- 
ment, yet that judgment is a bar, 'till reverted. 6 C9. 4 

And a recovery in ejecunent will be a bar in — ! 
Leon. 313. 3 Leon. 194. | 

And a recovery in an action upon the caſe for erecting of a 
nuſance, will be a bar to an action for erecting the ſam- nuſ..2ce 
at a ſubſequent day; tho' the plaintiff might have had an 
action for the continuing of it. 1 Sal. 10. 

Alſo a recovery in trelpaſs i is a bar to trover for the ſ:me 
goods. Ray. 472. o. Car. 50. Cro. Elis. 668. 

And a recovery in per, vin, is a bar in trefpaſs tor the ſanic 
taking. 4h. TD. J. 11. c. 3%. . 39. i4 H. 7. 12- 6: 

Anda recovery in treſpaſs. is a bar in replevin. 3 Lev. 124. 

So, a bar in an action for words, is a bar in another action 
for the ſame words, tho' they are then explained or inter- 
preted. 3 Lev. 248. 

And a recovery by a leſſor in rover againſt a ſtranger for 
cutting down trees, will be a bar in walte “ agaiatt the lefice 
for rhe ſame cutting. 1 J. Com. ig. 124. 

And tho” the recovery be founded upon a collatera! reſpect, 
as a recovery in debt upon the ſtat. 2 44. 6.1 13. for not 
ſetting out tithes, yet it is a bar in an action for the fame 


— —— 


— —_— * 


Waſte is a ſpoil and deftruciion of the efate, either iu heuſes, words, or 
lands; Py demoliſhiag not the temporary profits on but the very ſubſtance 


ef the Khing ; thereby rendering it wild and deſc! which the c mmon law 
exprſſes very fignificantly by the word v ant this vam, or aſte, 
is either voluntary or permiſſive ; the one by actiril ud defigned demolition ol 
the lands, woods, and houfes; tie other ariſing from mare negligeuce, and 
want of ſuſſicient care in reparatious, fencus, aud the like. 3 Fel. Blick. Com. 
223. and waſte by the civil lu, is called dilapitation, and ſor this the c2ccutor 
of a rector or vicar is anfwerable in the court, chritt un. g 

There is alſo a writ-of waſte, Lire fende wehe tum vel demum fore in de- 
** coſe © Fuinoſyum,”” „Co. Ert. 61 
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tithes, tho” the recovery was not of the tithes theinſclves, but 
of damages for the contempt againſt the ſtat. Yelv. 63. 

Alſo a recovery upon a promiſe to pay money due upon a 
bond in an aſſumpſit, is a bar in debt upon the ſame bans, 
Yetv. $4. Cre. Elia. 240. 

So, a recovery in treſpaſs, or a bar, will be a bar in trover 
for the lame cauſe, tho? there were other parties. Cro. Hliz. 
667. 6. Sho. 146. 

and a recovery in aſfault and battery, will be a bar in aſſault, 
battery and mayhem, for the fame battery, tho” a greater miſ- 
chief afterwards appears ; for that is only an aggravation of 
the ſame battery. 1 Sal. 11. 

So, a bar in a perſonal action upon verdict, or demurrer, is 
a bar to another action for the ſame cauſe ; as « bar ia treſpaſs 
upon a demurrer, tho” in the former action there was bad 
pleading. Lut. 1420. 

And a recovcry in a perſonal action in a court of Fefminfler 
may be pleaded to an action for the fame caule in an inferior 
court; as a recovery in debt upon a bond. 

For the record of the ſuperior court may be removed by * 
certisrari into chancery, and transferred by + mittimus to the 
interior court. 1 Sand og. | 

A recovery in cjectment will be a bar in treſpaſs. 1 Leon. 
313. 3 Leon. 194. 


* 


+ Certierari is a writ that lies, where 2 man is impleaded i in an inferior court, 
that is of record, aud he thinks he may not have equal juſtice there; then upon 
a bill in chancer 7 compriling ſome matter ol conſcience, he ſhall have this writ 
to remove the whole record, into chancery. But if he prove not his bill, 
then the other party ſhall have a writ of procedendo, to fend again the reecrd 
into the inferior court, there to be determined. 

And it lics in many other cales, to remove the records for the klug, and 
indam: 2nt5 and others. This writ is alſo granted out of the court of K. B. 
or C. P. to remove any action thither, our. of inferior courts of record, and 
to the rlaintiff muſt declare and proceed in the ſuperior court. 

Allo to certify original writs or proceedings out of any courts of record 
:nto the K. B. where aullum tale recordum is pleaded. | 
Laſtly upon writs of error of a judgment in the C. P. each party may have 
Nis writ to bring any of the procecdings into the K. B. upon alledging dimi- 

tien, 2% appears. Co. Ent. 23%. 233. 242. 2 Cre. 131. 479. 

Asti, is a Writ by which records are transſerred from one court to 
another 2 ſometimes immed:ateiy, as it appears in the flat. of 5 K. 2. cap. 
5. as out of the K. B. into the Exchequer; and ſometimes by a certiorari 
uto the Chance To and frum thence by a mittimus to another court, as you 
may ice in 23 V. Dy.- 29. 4. 6. & 39 F. 8. Dy. 32. 6. 6. 

And this word is uſe.l aiſo for the precept that i. directed by a juſtice of 
hence to a gavler for the receiving and fafe keeping of a felon, or other 
offender, cor:mitrc4 by the ſaid juſtice to the gaol. Terms of the law. 


t. 
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And a recovery in replevin, is a bar in treſpaſs for the ſame 
taking. Th. D. I. II. c. 38. 14 H. 7. 12. 6. in the ſame 
manner as a recovery in treſpaſſes, is a bar in replevin. 3 Lev. 
124- 

But note. A bar in one action is no bar to an action of an 
higher nature. 

And a recovery in treſpaſs, or a bar will be a bar in trover 
for the fame cauſe, tho' there were other parties. Crs. E]. 
607. 8. Show. 146. 


SECT. XI. Of the Plea in bar in account. 


OM E plcas in account are in bar of the account and 
0 ſome in diſcharge before auditors ; and fome pleas will 
be ailowed before auditors, that will not be conſidered in bar 
of the account. 

And is to the plea in accaunt, the defendant may plead, ns 
ungues fon rer. ver, ou bailiffe pur account rendor, that is, never 
his receiver or bailiff for to render an account, e. 

Or that he was ſued for the fame caule, and adjudged to 
account; and error brought upon the firſt judgment in ano- 


ther court where 'tis depending, and the like Dyer. 21. 1. 


G. 9. 9 Ed. J. 5e. 

As to his diſcharg: before avditors, lie may plead, (provide! 
he be not a receiver) he was robbed, or may plead his diſburſe- 
ments; allo that he hath fully accounted wich the piaintifl 
himſelf and matters of tuch a fimilar nature. 4 Co. 84. 5 
$4. £. 

And it a new action of debt be brought tor the arrearages 
brought againſt the batiiit or receiver, (as it may be) the 
defendant may plead 7:1 debt, that is, owes nothing, or wage 
his law. 6 Ca. 53. Hat. 5 H. 4. cp. 8. 

In account againſt on! as bailich, it is a good plea, that he 
was never his bailiff. 1 NI. Ar. 121. 

90 in account againſt a bailig, it is a good pita that he was 
the plaintiff's fervant to drive his plongh, «nd kcep his cattle 


for the drawing of his plough, oi ©», that, te was hit 
bailiff in other manner, becauſc h 15 606 guntable for this 


occupation. Bro. 34. 1 Rol. Abr. 121. 
And it is a good plea in bar to an action of account, that 


the plaintiff hath releaſed to him all actions, fo if the plaintit 


had rciuſed to him all the advantage and proiit that he might 
have by the account. 1 N 4%. 122, 


And 
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And it is a good plea in bar, that the plaintiff and defen. 
dant ſubmitted to the award of J. S. who awarded that the 
defendant ought to be acquitted againſt che plaintiff. Cro. Car. 
116. Het.. 114. 

Alſo it is a good plea in bar, that ſubſequent to the receipt 
of the ſum of which the account is demanded, by the media- 
tion of their friends it was agreed between, that the defen- 
dant ſhould make an obligation of 1001. tor the 100. rectfved, 
and the profit thence to ariſe, which obligation of o.. he 
did make and deliver accordingly to the plaintiff; for the ac- 
ccptance of the obligation deſtroys the duty, and the fum in 
demand is thereby as ſtrongly relcaſed, as by a releaſe of all 
actions. Lro. 48. 1 RolÞPs br. 123. 

But the bare acceptance of an obligation would not be ſuf- 
ficient. Fige Telv. 202: 

It is no good plea in bar to the action, that the defendant 
has made payment of the money which he hath received to 
account with, or that he hath made ſatisfaction with the ſame. 
1 RotFs Alr. 127. 124. 

Nor if the plaintiff pleads that the defendant has given 
him an acguittance for the ſum received. Bro. Tit, Account 

9. 9 
For thee Pleas, being matters which ſhew that he once was 
accountable, are only to be made uſe of before the auditors. 
Vide Dyer 22. 145. 6 Co. Ferrer's cale. 4 Leon. G1. Stile 
„ 

For a more compleat knowledge of the bar in account, we 
refer the curious reader to the Survey of the Law by Gliſſon 
and Gl, under the Tit. Account. 

Alſo, Jide Tæuunſend's Tables. 


— 


SECT. XII. Te proper Plea, ar Bar in cafe and afſumpſit, &c. 


N an action of non: fenſamce, not guilty is no plea, for they 

are two negatives, Which cannot make an iſſue, more than 
two allivinitives. 1 Co. 569. 32 Fl. 6. 12. 

And concerning doing, not-doing and mil-doing in other 
cates. ue Bro. ſe. 284. 

Alio for the picading about a nuſance. 1 Cro. 285. eiu. 
210. 216. 226. 


For thofe about bailment of goods. Pre. ef. 8 2. 198. 405. 
Zeit. 242. Lean. 267. 

In an action upon an eſſungſit, in confideration of forbear- 
nc againſt an adminiſtrator during the executor's minority, 


it 
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it is a good bar, that the executor at the time of the promiſe 
was of full age. 1 Cre. 516. 1 Rol. 526.910. 

And for other pleadings about contracts and aumpſit, Vide 
the following reporter. 1 Cro. 179. 201. 2 Cro. 234. 359: 
444. 544. 587. 620. 690. 

Recovery of damages in an afſumpfit is no bar to debt upon 
ſpecialty. 1 Cr. 6. 

And it is a good bar that he promiſed upon condition, 
which condition is not performed. Lil. Intr. 5. D. ſect. 1. 

Or that the plaintiff diſcharged him of the bargain, is a 
good bar. Lil. Intr. 685. 

To an indebitatus afſumpſit, where the ground of the action 
is forfeited by outlawry, it may be pleaded in bar, that the 
plaintiff is outlawed. Co. Litt. 128. 5. 3 Lev. 29. Lui. 
1512. 

But if it be pleaded in bar, and the outlawry be reverſed 
before the day for bringing in the record, there ſhall be only 
a reſpondeas oufler. Yel. 36. 2 Cro. 484. 

Otherwiſe, if he fails to bring in the record upon the day, 
when there was no reverſal, for then there ſhall be final judg- 
ment. Cry. Car. 566. 

To an aſſumpſit, concord pleaded is a general bar. Lil. Intr. 
6. b. ſect. 6. 

90 is non aſſumpſii, and this a man may plead, although there 
is no conſideration. Pa. 26 Eiiz. B. &. 

But if the former were upon an entire tum upon two 
aſſumpſits, then no bar. Trin. 14. Jac. E. R. Paine and 
Selly. | * 


— 


SECT. XII. Bar in Covenant. 


N accord with ſatisfaction is a good bar in a writ of co-- 
venant, becauſe the duty accrues not merely by the deed, 
but by a fart ſubſequent, together with the deed, and it is a 
good bar in an attaint, becauſe this is not founded upon th- 
record only, but upon the falſe oath allo; and in a'l cafes 
where an arbitrament is a good plea, an accord with fatisfaction 
is one alſo; and fo it holds generally in all actions, where 
damages only are to be recovered. © Gu. .14. . Elatr's 
caſe. X 
In actions where damages only are to be recovered, arbitra- 
ment or accord, Sc. is a good plca, though the ation be 
grounded on deed or record, but the ſat ia faction onght not to 
be of any thing, whereof the plaintiff had prepcriv. 6 Cz. 
44. Dyer. 75, 356. Telv. 124. 3 Gr. 350. 
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And in all the following caſes concord with ſatisfaction is 2 
good plea. Vide 9 Co. 78. 39. Poeytoe's caſe. 

1. In all caſes vi & armis, and where cap. & exigent lies by 
the common law. : 

2. In ejectment and in appeal of Mayhem. 35. H. 6. 30. 

3. In detinue concerning perſonal choſe. 

4. In detinue concerning charters of freehold. 

5. In guare ejecit infra terminum. 

6. In an action of debt upon a leaſe for years. 

7. In a promiſe to build an houſe. 

8. In an action of covenant. 

But when a certain duty acerues by the covenant at the time 
of doing it, accord with ſatisfaction is no plea. 6 Co. 44. a, 
Blake's caie. 

And in the fame eaſe, where no certain duty accrues until 
the ſubſequent act or wrong, there accord with fatisfaCtion is 
2 good plea. 

In writ of covenant where the breach is for not repairing 
the houſe, accord between the plaintiff and defendant, and 
execution of it in {::isfaction, and alſo a diſcharge of the de- 
fect of the ſaid repairs, is a gocd plea. 6 Co. 44. 2 Cre. 
100. 

And it was reſolved by the whole court, that accord in all 
actions, wherein is ſuppoſed the vert to be made, {vi & armis ) 
where *cap. and the exigent licth at the common law, is a good 
plea, as in treſpaſs, and ejefFicre firmer, detinue of charters, horſe 
or other goods; for where the certainty is to be recovered, 
an accord is a good plca. 

But though accord and ſatis faction is a good plea in per- 
ſonal actions, yet it is not in real. 9 C2. 78. 79. 30. 6. (C. 
44. Blake's caſe. 12 H. 7. 20. : 

If part of the ag: gement is not performed, the plea is ill. 
1 C79. 193. 

And the fatett v, ob pleading an accord, is to plead it by 
way of ſatis faction, and not of accord only; and you need 
fay no more than that the defendant had paid the plaintiff 55. 

in full ſatis faction of the ſame action, which 5c. the plaintit 
received, c. and fo judgment of the aftion. 9 Co. 80. 6. 


19 H. 6. 25. 
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A caplis is of two forts, the one before judgment called capias al reſprident 
dum, in a perſonal action, if the ſheri7 recurns upon the firſt writ, nibil habe? 
iz belliva rſira ; and the other oft wna {prefer of a writ of execution aſter judg- 
ment, which is of divers ſores, each of MED vill be taken notice of as the 
accur in this work. | 

A. cov e- 


A. covenants to gather the rents in D. and pleads that he 
was interrupted by the plaintiff, a good bar. 13 Hen. J. 34. 
Pl. 2. 

Leſſee covenants to ſurrender before the expiration of the 
term, and a ſtranger who has a right enters, upon the leflee ; 
this is a diſcharge, becauſe the leſſee is diſabled. Hill. 41. 
Elia. Com. Bane ndrews v. Needham. 45 Ed. 3. 48. 

A performance generally is a good plea. 6. H. 8. 4.8. 
Ph 3. 

Covenant upon a demiſe by indenture and eviction by a 
ſtranger by a greater title; it is no bar to traverſe the poſſeſ- 
ſion of the plaintiff without particular cauſe ſhewing, becauſe 
it is by indenture. Trin. 3 Fac. H. R. Stiles v. Hearing. 

A. covenants to make a good eſtute in copyhold land to B. 
before Eafler, during the life of C. no plea to fay that it was 
farrendered to the lord by his procurement if he thews not 
that he was admitted; as nothing veſts in him to whoſe uſe it 
is, till admittance. Mich. 15 Jac. E. R. Stiles v. Smith. 

In covenant, two breaches afligned, the defendant pleads 
actio non generally, and not qucad the one, and fo to the other, 
and therefore but to one of them, and held not good. A. 
Pla. 233. Vide T5ionfend s Tables. 

A releaſe is no bar before the covenant is broken, if it be 
not by expreſs words. 4 . 71. out of the caſe the 5 of 
Eliz. Dyer 217. Pl. 2. 1 Co. vy. Shelley's cale. 5 Cs. 71. 
a. 35 A. 8. Dyer 57. Pl. 24. FCZramily's caic. 

In an action of covenant upon an expreſs covenant in the 
deed for not repairing the metiuage, &. it is no plea, that he 
hath affigned his eſtate, and that the plaintiff had acceptec} 
rent from him; for he may ſue the leſſee or aſſignee, at his 
election. t No. 552. 1 Co. 188. 530. 2 Cro. 309. 312. 


_ * » 
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SECT. XIV. Bar in Dei. 


F this action be grounded on a itat, or judgment, it is a 
good plea, that the plaintiff hath ſued out, and made exe- 
cution upon the judgment or ſtat: 


— — 2,  —e—_ — — 


A plea to the action, is a peculiar phraſe of ſpeech uſed, when if by the ple 
it ſhould appear that the plaintiff has no cauſe to have an action for the thing 
demanded, but a ple to the action of the writ, is, when one p eads ſome matter, 
by which he ſhews that the plaintiff had no cauſe to have the writ he choſe to 
bring, and yet it may be, that he may have another writ or ation, for the ſams 
matter. But this is more fujly ſpoken cf in the introduction. 
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But regularly no matter in fact, as payment or ſuch fimila: 
matters, is a good plea to this action grounded on a record. 
Dyer 299. 22. Ed. 4. 6. 6 H. 4.6. 

If the action be grounded on a perſonal contract in writing, 
as upon an obligation or other ſpecialty, and if it be ſingle or 
with condition to pay money at a day, it is a good plea to the 
above mentioned action to fay, he paid or tendered the money, 
and the other refuſed the money at the day of payment. 

2dly, That he hath performed the condition of the obli- 
gation, or that the plaintiff ſued the ſame obligation before, 
upon the ſuppoſition, the condition was broken, and was bar- 
red therein. But in caſe of a fingle bill, payment is no good 
plea. 5 Co. 43. Dyer 51.256. 1 H. 7. 14. 

So neither for a ſingle ſum in a bill penal. 1. H. 5. 7 

But ' tis otherwiſe to the double ſum in a penal bill, for there 
payment of the ſingle tum is a good plea. 

And regularly no matter, unlefs it be in writing, is a good 
plea to an action grounded on a fpecialty, as that the money 
was paid after the day, and the bond delivered up, and that the 
plaintiff came by it caſually again; neither is arbitrament and 
accord with ſatisfaction a good plea. 

And for the anthorities of the mw pleas, Fide 21 Ed. 4. 
41. Titt. ſed. 33%. 1 Co. 113. Bre. ſect. 106. 8 H. 7. 3. 
5 Co. 43. 1 J. J. 17. Dyer 51. 

If the action be grounded on a rea! contract, as if it be for 
rent on a leaſe of years, tis a good plea in bar to the action. 
to plead any of the ſubſequent matters. 

1/7. That the leflee was ejccted out of the land by a ftranger 
who had title paramount, that entered and kept him out. 

2dly. That the leſſor entered upon all or part of the land 
demiſed, before the day of payment of the rent, and doth 
always keep out the lebe, ſo that he cannot take the profits; 
but if the leſſce re-Hntur, the plea is void. 

34/y. | hat the him had nothing to do with the land, de- 
miſed, at the time of the making of the leaſe; but if the 
lcaſe be by deed indented, then this plca is inſufficient. 

4thly. That the rent was paid at the day, and that there is 
nothing arrear, and though the leatc be by 1 indenture, yet pay- 
ment is a good plea. 

5thly. That the piaintiff has diſtrained for it, and by that 
means recovered the money, and fo levied by diſtreſs. 

But it will be no good plca to ſay that the houfes were ſo 
ruinous that the leſſee could not dwell in them, and the leſſor 
by covenant or cuſtom onghdto repair them. For the autho- 
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rities in theſe pleas, Vide Dyer 28. 82. 212. 299. p. 34. 22 
Ed. 4.6. 6 H. 4.6. 3 Co. 22. 10 Co. 127. 27 H. 6. 10. 
I. 6. 10. 

1 if if it be a debt on a contract without a ſpecialty, in 
which action wager of law doth lie, it is a good plea, that be- 
fore this time, the plaintiff brought another action for the 
lame debt, and the defendant waged his law, and barred the 
plaintiff therein. 

Or that the plaintiff brought an action on the caſe for the 
ſame debt before, and recovered the fame therein, 

Alſo a 5 plea, that he owes nothing, and has paid the 
plaintiff. Lide 4 Co. 99. 

But in this caſe of parol contract without ſpecialty, tis no 
good bar to ſay there is a decree in chancery, that the plaintiff 
ſhall releaſe rhe debr, and take no further advantage of it. 

Or if it be for goods fold, that the ſame were token from 
the buyer, by one who had right prior to the day of payment. 

Or that the plaintiff agreed, that the defendant thall keep it 
for another debt the plaintiff did owe to him. 

Neither is it a good plea in bar, that a ſtranger hath made 
an obligation to the debtce for the fame debt. Fitz. Tit. Bar. 
75. 3 Co. 22. 28 H. 6. 4. 

And here it is to be obfcrved, that whether the debt be 
grounded on a ſpecialty or not, in general, a releaſe from the 
party to whom it is owing, his exccutor or adminiſtrator is a 
good and ſufficient releaſc. 

Or that the defendant did give, and the plaintiff accept 

ſomething elſe in recompence of the point in queſtion, is a 
good plea in bar. 

Let if a debt be due on an-obli zation, and I take a Nat. for 
this debt from the obligor, this will not determine the debt due 
by the obligation, but I may ſue upon either of them at my 
election, and the itat. is no good bar to the obl: gation. 

Nor is it a bar to any action of debt, that he did grant the 
debtee that he ſhould levy it upon his lend. Vide 6 Co. 35. 40. 
9 Ed. 4. 5c. 34 4.6. 17. Bre. Det. 29. 

And in many caſes, particularly thefe rollowins, a d-bt may 
be diſchargec. 

1/7. Where a dcbtor appoints the debree bis exegutor, ard 
he accepts it. 

2dly. If the debtor take the debree to huſband or wife. 

3diy. If two or more be bound in an obligation to a fee 
ſole, and the take one of them to huſband. 21. 29. 

In all theſe cafes the debt is gone and diſch 2rgel. 8 Co- 
136, Pw. 364. 11 H. 7. 4. 

V 4thlr. 
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4thly. So if judgment be had upon a ſpecialty, the debt 
upon that ſpecialty is gone. 

And if a debt be upon a contract, or arrearages of account 
and afterwards the debtee accepts an obligation from the 
debtor for the money; In this caſe the debt upon the contract 
is gone. | 

But with this difference, if the obligation be made by a 
ſtranger, it is otherwiſe. Fitz. N. B. 120. M. Dyer, 21. 
6 Co. 45. 28 H. 6. 4. 

Debt upon bond to per form covenants, if you aſſign two 
breaches, it is double, as one is ſufficient for the penalty. But 
for the more particular reſearches of the curious reader, Vide 
the Survey of the law, "Fouchſtone of precedents. Tit. Deli. 
and alſo Townſend's Tables. 

And in pleading that the bond is joint, he ought to ſay that 
the other has ſealed, otherwiſe it is ill. 2 Cre. 43. Jon. 30g. 
3 Cro. 549. | 


SECT. XV. Bar in Detinue. 


T i5 a good plea to ſay, the things were delivered, in order 
to be delivered over to another, and that he did deliver 
them over accordingly, and good (if there was not a counter- 
mand) although the dclivery over be after the writ brought, 
F. N. B. 138. 3H. . 18. 12 . 4.8. 

If the writ be for a horſe, it is a good plea to ſay, that the 
horſe was tick of divers diſcaſcs, at the time of the delivery, 
and that he died thereof before any rcqueſt was made for re- 
delivery. 21 Ed. 4. 5. 

AI it is a good plea to ſay, that he offered to deliver, or 
did deuter the thing demanded, before the ſuit brought. 12 
Zl. 4. 8. | 

In the ſame manner to ſay, that the party who did deliver the 
goods, did attcrwards give them to the defendant. 21 Ed. 4. 
55. 12 4d. 4. 8. 

So for a taylor to fay he keeps the garment for his money: 
the {ame for an hoſtler, that he keeps the horſe for his meat. 

. 

a And ſo for him that is ſued for a pledge, that the goods 
were ſtolen before the money was tendered. 4 Co. 23. 

So if the ſuit be for goods which I had taken in, I may 
Nead, I took them in with ſpecial caution, or that I undertook 
them generally, had nothing for them, and the goods were 
ſtolen from me. 4 Co. 84. „ H. 8. 21. 29. Af. 28. 3. H. 
„ 4. 10 H. 7. 26. Hill. 16 Foc. B. K. 

And 
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And it is to be obſerved that this action of detinue will lie 
for me againſt another, who comes to my goods, cattle, or 
writings, cither by finding, or by my delivery of them to him, 
either for the purpoſe of keeping, or to redeliver to me, or 
to deliver over to another, and he does not ſo, but on the 

refuſes ; or detains, loſes or miſemploys them. 

And it is held that in moſt cafes where I may have an action 
of detinue for goods detained from me, that I may have in my 
election to convert this action, into an action on the caſe, as 
trover, &c. Vide Co. Litt. 286. Dyer 202. 231. Kel. 64. 
184. Plow. 90. Telv. 164. 194. Bendl. 170. March*s Rep. 


18 Ed. 4. 23. 8 H. 7. 10. Alſo Stiles Prac. Reg. 


59. 
p. 6. Stiles's Rep. fol. 3. Leon. pl. 303. 304. 1 Bulſtr. 29. 
68. 95. 120. 127. 170. 

But now the more modern practice is to bring actions of 
trover, rather than actions of detinue, becauſe the defendant 
in trover is deprived the waging of his law, as in an action of 
detinue he may. Vide Compleat Sollicitar, fol. 222. 

Yet if a man brings his action of detinue for Bis evidences 
in a bag ſealed, and declare for one evidence in ſpecial; the 
defendant in this caſe, ſhall not wage his law. Comp. Soll. 
"OS. - 

F Pt aliens muſt wage their law in that Ianguage they can 
fpeak. Idem. fol. 249. 

But an infant under the age of twenty-one years, ſhall not 
wage his law; and if an infant be plaintiff, the defendant 
cannot wage his law. The ſame authorities. 

If the action be for goods found, I may ſay, that I delivered 
them away before the writ was brought. 27 H. 8. 21. 

In the ſame manner, if the action be for cattle I had to 
keep, I may plead, that they died or were ſtolen. 

Or if it be for goods taken out of a coffer in my houſe, I 
am at liberty to plead, that the owner had the key of it. 

And fo any other prior matter, ſhewing that the action 
will not lie, may be ſet forth in avoiding of the action. Vide 
Townſend's Tables. | 

Yet there is a difference between rover, and detinue, for the 
latter muſt be brought for perſonal goods valuable and certain, 
as for cloth, houſhold ſtuff, horſe, cow, or money in a bag 
ſealed, or cheſt locked, or for evidences of his land, ſcaled 
or locked up, r. but not for money out of a bag or cheſt, 
or corn out of a ſack. | 

And he who takes this action of detinue, intends to recover 
the particular thing delivered, and not as much damages as 
the goods were worth, which is the caſe in zr:ver, Sc. Fits. 
N. B. 138. Vide Kitch. fol. 176. 
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Yet a judgment in detinue was, that he ſhould recover his 
chattles and his damages. 21 H. 6. 36. 4. 


And that he ſhould recover the deeds, if they are found, 
and alſo damages; and if not found, then all in damages. 7 
H. 6. 31. . 25. 22 H. 6. 41. pl. 17. 17 Ed. 3. 45. pl. 1. 
Vide Li. Intr. 218. a. Sec. 1. 219. D. ſeit. 17. and Hracton 


ſays, /ib. 3. fol. 102. Non tenetur preciſe ad rem reſtituend . 
fed ſub digjunct vel ad rem, vel ad pretiun:. 


. 


SECT. XVI. Bar in Dower. 


| AE IENTLY a jointure was no bar of dower at com- 
mou law; but now it is by the ſtat. of 27 H. 8. if the 
joĩnture be made to the wife according to the following reſtric- 
tions of that ſtat. 
1/7. It is to take effect for her life in poſſeſſion, or profit, 
immediately after the deceaſe of her huſband. 
2dly. That it be for term of her own life, or greater eſtate. 
34h. It muſt de made to herſelf, and no other for her. 
4thly. It muſt be made in licu and ſatisfaction of her whole 
dower, and not of part thereof. 


5thly. It muſt be either expreſſcd or averred, to be in ſatiſ- 
faction of her dower, Se. 


&:þly. It may be made either prior or ſubſequent to marriage. 
Co. Litt. 36. a. _ 

1: a woman has a jointure before marriage, ſhe cannot waive 
it, and claim her dowcr at the common law. 

But if it be made after marriage, ſhe may waive the fame. 
Vide Ney's Maxims fol. 29. Ca. Lit. 36. b. Dyer 358. 

If it be made during marriage, ſhe may enter preſently, and 
if ſhe -11rers and accepts it, ſhe ſhall not be endowed. 

Bur ir the be expuiſed of any part of her joiature, ſhe 
ſhall be cadowed of the reſidue of her huſband's lands. Noy, 
ut ſupra. : 

Fes ſhe ſhall not be endewed of what her huſband at his 
death held jointly, but it is otherwiſe of what he held in com- 
mon. Vide (o. Lit. 37. b. alſo Noy's Max. 28. 

To this aclion of dower, there are ſeveral pleas, as the cafe 
may require, but one ufual plea is, that the huſhand was 
t never ſeiſed of any eflate whereof the wife can be endowed,” 
which is titled, ne ungues ſeiſi que diver. 

There is alſo another plca in bar called nor tenure, the 
defendant pleads, that he cannot render the demandant her 
lower, becauſe he is not thereof tenant, as of the freehold, 
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nor was at the day of the iſſuing forth the original writ, of 
her the faid demandant's, nor at any time after, © and ths he 
« if ready to verify, wherefore prays judgment of the ofeve;aid 
«© writ,” 2 Fe rate of — J. A 2 
25 Ed. 3. Stat. 4. ce. 16. 

To all this the demandant may reply, that her writ ought 
not to be quaſhed for any matter before alledged, for that the 
day of the iſſuing forth the original writ of her the demandant, 
viz. (“ ſuch a day and ycar”) the defendant was tenant of 
the land, Cc. as of his freehold ; as by the ſame writ is 
ſuppoſed, ** antl prays that this may be enquired by her country, 
and the aforeſaid defendant in like manner, &c. therefore, fc. 

Non-age may alſo be pleaded in bar of dower, vis. that the 
demandanr, at the time of her huſband's death was not of full 
age, that ſhe ſhould deſerve dowry ; that is to ſay of nine 
years e and this he is read; t2 verify, wherefore prays judg- 


ment if the aforeſaid A. (the demand amt] ought ts have her dower of 


the aforeſaid tenement; cum pertin”, Sc.“ 
To this the demandant may reply, that ſhe was of full age, 
Sc. „ and prays, that it may be enquired by her country, Ec.“ 


There is alto another plea in dower termed elopement ; mean- 


ing, He left her huſtand and lived in adultery with another, 
© during the life of her late kuſband, Sc.“ Vide Com. Soll. fol. 
226. 227. and an annuity likewiſe may be pleaded in dower. 
Idem. | 

Here we ſhall obſerve one general rule, that in this action 
of dower, if the tenant has no ſpecial matter in bar therof, 
his beſt way to ſave charges, is to confeſs the action by non 


{um in farmatus, or eiſe let it go by default. Vide Com. Soll. 


227. | 
And we muſt further tak: notice, that in this action of 


dower, (as in all other real actions) when pleading tor the 


defendant, you only fay ** comes and ſays,” and not“ comes and 
* defends the force and injury, c.“ as in other perſonal actions. 

The following matters may be pleaded in bar and avoidance 
of the action of dower for ever, viz. to ſay that ſhe is endowed 
already of the fame land. 

Or that the huſband was never ſeiſed of any dowable eſtate. 
Dyer 41. | | 

Alſo that her huſband was attainted of treaſon. tat. 5. 
Ed. 6. rt. 

That the had a jointure of her huſband's land, made to 


her before marriage, and ſhe is not evicted, out of it. Stat. 


27. H. 3. ca. 10. 4 Co. 59. 

Or that ſhe had a jointure made after marriage, and ſhe has 
entered upon it, and accepted of it ſince her huſband's death. 
Stat. 27. H. 8. cap. 20. 


That 
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That ſhe joined with her huſband in his life time, in levy- 
ing a fine, or ſuffering a recovery of the land. 2 Co. 74. 9 
Co. 97+ 

n. alone levied a fine of the land, and ſhe 
did not make her claim in five years after his deceaſe. 2 Co. 

- 8 Co. 100. - | 

Alſo that her huſband and ſhe was divorced @ vinculo 
matrimenii, Co. Litt. 321. 

But if the divorce were a menſn & thoro only; it is no bar. 
Idem Authori. 

All theſe, as has been already ſaid may be pleaded in bar. 

Note. That the juſtices held, that by the ſtat. where a 
man makes his wife joint purchaſer with him after the cover- 
ture, of any frechold eſtate; (except it be to him and his wife, 
and their heirs in fee - ſimple) this works a bar of dower, pro- 
vided ſhe agrees to the jointure pq mortem ri. 

And fo if he make a feoffinent to the uſe of himſelf for life, 
and after to the uſe of his wife. 4 Co. 2. 3. 

But otherwiſe of the fee-fimple, for ſuch jointure is not 
ſpoken of in the Stat. 

Nor a deviſe of land by the huſband to the wife by teſtament 
is no bar to dower, for this is conſidered as a benevolence, 
and not a jointure. 6 Ed. 6. Bro. Tit. Dower, 69. 


But note. It is no bar of dower to ſay, that her huſband - 


was attainted of murder or felony. Co. Litt. 31. 

Or that he was outlawed in an action. Pert. ſect. 388. 

Or if a jointure be made to her after marriage, and during 
the coverture ſhe and her huſband levy a fine, or ſuffer a 


recovery of it; this is no bar to her dower in the refidue of 


the lands. 2 Co. 27. Dyer 358. 

Nor is it a bar to her, to ſay, that her huſband was an ideot, 
or non compos mentis. Co. Litt. ut ſupra. 

And it is a general maxim that dower ſhall be recovered 
from the heir, if he is vouched in the ſame court, and hath 
aſſets and not againſt the tenant. Winch. 89. ; 

And if the woman detain the writings of the heir's land, 
the heir may plead this in bar; and it will be a bar for ſo much 
land, as the evidences belong to, and for ſo long as ſhe keeps 
them. 9 Co. 17. Dyer 127. 250. 

Alſo if ſhe enter upon any part of the land, out of which 
ſhe demands dower, ſo long as ſhe keeps in poſſeſfion of it, 
the is barred. Dyer 76. | 


Di vortium dicitar à divertends wel divortendo quia vir divertitur ab uxore. 
Co. Litt. 236. 
In 
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In the ſame manner, if after her huſband's death, ſhe takes 
a leaſe for years or life, of the land whereof ſhe is to be endow- 
cd ; fo long as the leaſe continues ſhe is barred; and this 
may be pleaded in avoidance of the aftion F. N. B. 149. 
Perk. ſect. 350. | 

And that plea termed, ungues priſt, id eft, ſemper paratus, 
pleaded by a tenant ſued for dower, &c. unleſs the demandant 
will aver the contrary, ſhall prevent her recovering any 
damages. 

For more concerning this plea, when it will ſerve to avoid 
charges, and when e contrario. Vide Kitch. fol 243. and alſo 
Townſend” Tables. 


"SECT. XVII. Bar in Ejectment. 


ARE with ſatisfaction is a good plea in bar; becauſe 
it is but in the nature of treſpaſs. 9 Co. 78. 
Dures is alſo a good bar. Lib. Intr. 233. b. ſect. 10. 
And it is a general maxim, that dureſs renders feoffments, 
leaſes, gifts, grants, c. thereby made, all voidable. Perk. 
16. 

Alſo it is a rule that in ejectment, or ancient demeſne 
pleaded, you ought not there to make a full defence. Vid 
5 Co. Alden's cafe. 

And it is faid that ejectment of land in Middleſex : may be 
well brought in London, upon alledging the demiſe to be made 
in London. 2 Rol. 603. 

There yet remains one general rule in the iſſue in this action, 
which is, that whatſoever bars the right of entry is a bar to 
the plaintiff's tit. therefors the plaintiff muſt prove ſeifin with- 
in twenty years in himſelf or his anceſtors, or he muſt prove 
a deed or ſeiſin in the perſon who has a particular eſtate in 
the land, and that he claimed within twenty years after the 
reverſion accrued, or that he was an infant, feme covert, nom 
-ompos, impriſoned, or beyond the ſea, at the time when the 
tit. accrued. Law Ejectm. 89. 

And fine and non- claim, which take away the entry, are 
good pleas in this action in bar of the plaintiff's right of entry. 

- Alto accord is a good plea in ejectment, as well as ancient 
demeſne. 9 Co. 77. Pete's caſe. 


muſt be under the following reſtriftions, viz. by leave, and 
upon proper affidavit. 2 Vel. Eurrow's Rep. 1047. 1048. for 
the court will never ouſt themſelves of juriſdiction, in * 
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of ſo wild and ſtrange a one, without a very ſufficient affidavit. 
Ibid. 1048. Doe, ex dimiſs, Ruſt v. Roe. 

And it ought to be ſhewn that the leſſor of the plaintiff has 
a freehold, for how can he fue there, in ejectment, as leſſee of a 
term? Ibid. 


— 


SECT. XVIII. Bar in Slander. 


T is laid down as a general rulc, that when the defendant 
confeſſes the words, and juſtifes them, or by ſpecial matter 
ſhews that they are not actionable, he ſhall not be bound to the 
general iſſue. 4 Co. 12 & 14. 
But where a juſtification amounts to a bare Net guilty, it is 
then cauſe of demurrer. Cro. Car. 157. ; 

If the words which the plaintiff charges the defendant to 
have ſpoken were true, though actionable prima facie; yet the 
defendant may juſtify the ſpeaking of them, and in ſuch caſe 
muſt not plead Net guiltz, Vide Dyer 236. 2 Cro. 91. 
Otherwiſe. 

The defendant may in this action, plead Net guilty, or if the 
plaintiff a<clares upon ſome of the words only, where all of 
them together are not actionable ; in that caſe the defendant 
may ſet them forth at large juſt as he ſpoke them, and traverſe, 
juſtify, or plead Net guilty to the reſt of the words, as the 
caſe requires. So in all cafes, where the plaintiff ſhall omit 
any thing material on the defendant's part, the plaintiff may 
plead it by way of bar. Vide 1 Co. 17. 4 Co. 13. 19. allo 
New Beck of Entries, 24. 25. 26. 

It is declared by the ſtat. of limitations, that all actions up- 
on the caſe for words ſhall be brought within two years after 


the publiſhing them: but it has been held in ſome caſes of 


flander that this ſtat. is no bar. 4 Vel. Bacon Abr. <11. 

* Obſerve; that as the ſenſe of words is to be collected from 
the confideration of the wholc of them, and all the circum- 
ſtances which attend the ſpeaking of them, it any of theſe are 
omitted in the plaintiff's declaration, the defendant may, in 
pleading, avail himſelf of ſuch of them as he thinks it material 


for him to ſhew. 4 Co. 13. b. 14. a. 19. b. Crs. Car. 510. 


In an action for calling the plaintiff a perjured man, the 
defendant plcaded in his juſtification that the plaintiff was 
perjured in a certain cauſe, and judgment was for him, and 
another action being brought by the plaintiff for the ſame 
words, the defendant pleaded this judgment, and it was held 
t be a good plea. 2 Brown!. 49. Style: and Baxter. 


- 


After 
p | 
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After a judgment for the defendant in an . for theſe 
ſubſequent words, He is a raſcally alderman, a fadtious alder- 
man, a lampooner, and a ſecond action was brought for the 
ſame words, with an averment that the word /ampeoner means 
libeller, upon a demurrer to a plea, in which the former judg- 
ment was pleaded in bar, it was inſiſted that by this explanation 
of the word [ampooner, it becomes a different action, ſed per 
cur. it was faid that as the plaintiiF has been once barred in an 
action for the ſame words, he thall never intitle himſelf to 
another action by any explanation of one of thoſe words. 1 
Lev. 248. Gardiner and Helis, 

If in this action the plea be Net guilty, and part of the 
actionable words only be found, this it is faid will maintain 
the action; but different if the defendant take a traverſe to 
the words. N:y's Rep. 134. 

Where the words may be juſtiſied ex cauſa dcend?, there it 
is faid, the defendant may (if he pleaſe) take the general iſſue, 
Not guilty, mcd & ferma, Sc. and give in evidence the 
coherence, occation, or connexion of the words; or (as the 
cauſe may require) he may Juſtify the ſpeaking of other words, 
and traverſe the ſpeaking of the words in queſtion, and upon 
evidence have the words ſpecially found. 

And here another general rule muſt be obſerves, that when 
the matter in fact will ſerve for the defendant although he 
may ſuppoſe , that the plaintiff has no courſe of action; yet 
it is not ſafe for him to hazard his caſe upon a demurrcr. 
But firſt let him take Bis nnen ot the matter of fact, and 
ieave the matters in law, whichi ariſe e upon the matters in fact, 
to the laſt; for after trial the matters in law ſhall be ſav ed to 
him. 4 Ga. t4. ide 1 Cys. (la publithed) 239. 402. 
Note. If the words as laid in the declaration are not acti- 
enable, no additional ones in a replication can make them ſo; 
for no rcioinder can be to words in a replication, which were 
not contained in the declaration or plea. , Styl 70. Anon. 

We muſt here take notice, that it is in general very dange- 
rous for a defendaut to demur in an action upon the caſe for 
words; as he may, after taking the chance of trying the fact. 
avail himſelf of any matter of law in arreſt of judgment, which 
would have been good upon a demurrcr. 4 Co. 14. 4. 

The preciſe words, and the whole at them, as laid in the 
plaintiff's declaration muſt be confeſſed, and juſtificd by the 
defendant's plea, ↄtherwiſe it is no good juſtification. 4 Co, 
13. 6. 12. a. 

But although it is not a good juſtification, unleſs all the 
preci ie words, in the plaintict 's declaration, are juſtified, yet 
the 
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the defendant is not confined to do this 3 for, if any other 
words were ſpoke at the fame time, or if any circumſtances 
attended the ſpeaking of them, by which the force of thoſe 
laid would be taken away, he may in pleading avail himſelf 
thereof. 4 Co. 13. b. 14. a. 19. 6. Cro. Car. 5 10. 

It is unneceſſary to mention all the particular inſtances where 
the falſity of ſlanderous words does not impede the juſtification 
of them; for it may in general be obſerved, that the defen- 
dant, in order to explain or take off the force of the words 
laid in the plaintiff's declaration, may in his juſtification ſhew 
any other words which were ſpoken at the ſame time, or any 
circumſtance which attended the ſpeaking them. 4 Co. 13. B. 
14. 4. 19. 6. Cro. Car. 510. I Lev. 82. 

Heretofore, the truth of the charge contained in the words 
was allowed to be given in evidence, in mitigation of damages, 
on a plea of Not guilty : but at a meeting of all the judges, 
upon a caſe in the court of Common Pleas, it was agreed not 
to ſuffer this to be done for the time to come ; becauſe, unleſs 
the truth of the words is pleaded by way 6f juſtification, the 
plaintiff * come prepared to defend himſelf as to that 
point. Str. 1200. Underwocd and Parks. 

If the action be only for words, and the plaintiff recover, 
he is to have no more coſts than damages; but if for words 
and deeds together, as ſlandering, and cauſing impriſonment, 
Sc. there he is to have full coſts. x Cro. 223. 

And if the plaintiff be non-ſuired, the defendant ſhall have 
colts. Fcb. 386. 878 05 

To fay, that there is no ſuch record as the plaintiff ſets forth, 
is a good plea in bar. 9 H. 6. 26. 2 Cro. 32. 
And it is a general rule, that if the defendant has any of 
rheſe, or ſuch like matters in his caſe, it will be his beſt way 
to plead ir ſpecially, and not to plead Net guilty. Leon. 107. 


SECT. XIX. Bar in Treſpaſs. 


-F IIE R T. are divers matters to be pleaded in avoidance of 
this action, ſpecially, 
And there is alto the general plea, Net guilty. | 
'Fhis general plea may be pleaded in the following caſes, 
1//. When the thing ſuppoſed to be done, for matter of 
fact, is not true. | | 
2d ). When the matter (as it is), is not a treſpaſs, bu: 
fome' other offence, for which another action, {and not 
treſpaſs) is given for it. - 
alu. 
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3dly. When the lands or goods, for which the action is 
brought, is mine, and not the plaintiff's. Vide 5 Ce. 85. 
Co. Litt. 282. 283. Obſerve, that if it be out of the aforcſaid 
caſes, and the t has matter of juſtification or excuſe 
he muſt be ſure to plead it ſpec 
by authority (which may be given 

by the party) to make his juſtifica- 
tion good, there muſt be firſt a good authority; and ſecondly, 
it muſt be well as in treſpaſs for entry into land, 
it is a good plea to make a good title to the land, or common 
in it; and fo for goods. Vide New Book of Entries in toto. 
Old Book of Entries 565 566. 567. 580. 590. 

And it is a good plea to a treſpaſs, for an aſſault and bat- 

7 to ſay, that the plaintiff began. N. B. F Entr. 644. 
6. 16. 

8 Or that he did it moderately, being a ſchoolmaſter, for 

correction. Vide Old N. B. 555. 

Alſo for taking of goods, he may plead, he did it by war- 
rant, as a bailiff of a court leet, for a forfeiture. New Book 
of Entr. 665. 

Or that "be diſtrained for rent or ſervice. Old Boat of 
Entr. 603. 604. 605. 

So that he took them by virtue of any proceſs out of a 
court, enabled to make ſuch procets. Old B. of Entr. 598. 
599. 600. - | 

Or that he took the goods for a heriot, waiff, eſtray, 
wreck, or the like. dem. 534. 

Or that he diſtrained them for pawnage, Sc. Idem. 599. 

Alſo that they were piedged to him, or to him who delivered 
them to the defendant for monev not yet paid. Lem. 598. 

And to this action, for imprilonment afſault or battery, 
it is a good plea in bar, that he did it as an officer. 

Or that he did it by neceſlity in arreit, to force obedience. 
& fimilia. Vide Old Bock of Entr. fo. 560. 598. 599. 

In trefpaſs for taking a horle, it is a good plca to ſay, he 
borrowed it for a time, or for a purpoſe, wliich is not yet 
accompliſhed, or fttnifhed. Bro. Tre. 3 

And for taking of goods the defendumt may plend, that the 
plaintiff lett him in the defendant's nue; and afterwards 
they agreed that the defendant ſhould cp them, until the 
plaintiff ſhould pay 10/7.” which he hath not paid him. 21 H. 
„ 

But it is not good to ſay, that the goods were the goods of 
a ſtranger, and not the mm of the plaintiff. 4 Ed. 4. 75. 
3 H. 6. 32. 3 
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For entry into a houſe, it is a good plea to ſay, he entered 
to apprehend a felon, and took his goods that were there, 
Old V. Emr. 580. 

In treſpaſs for entry into land, the defendant may plead it 
was his freehold, or the frechold of another from whom he 
had authority to do what he did. Bro. ca. 23. 47. New . 
ef Entr. 582. 645. 

So if it be for putting in of cattle, the defendant may 
plead that he hath right of common there, and under colour 
thereof he hath put in his cattle. Bro. Treſ. 30. 

If one has corn upon another's land, and therefore enter to 
take it, and the owner of the land ſues him; he muſt juſtify, 
and may not plead Not guilty. 5 Co. 85. 

50 if he juitifies by reaſon of a rent-charge. Old. B. Ent. 
$49. --/ 

In treſpaſs for taking cattle ; it is a good bar to ſet forth a 
good ſale to the defendant, and that he thereby took them. 
Bre. Tref. 328 

So for cutting of trees; the defendant may plead, that the 
plaintiff gave them to the defendant. Idem. 42. 

If it be for cattle damage- feaſant in the ground; it is a good 
plea to tay, that the plaintiff did drive the cattle into the 
ground. Idem. 146. Kelw. 30. 

And in treſpaſs for beating his ſervant, the defendant may 
plead, that the party beaten was not his ſervant at that time. 

For fiſhing, it is a good plca to fay, that he hath a fiſhery 
there, and under colour thereof he doth fiſh. Old. B. Entr. 
596. 605. | 
And for entry into a houſe, the defendant may plead, that 
it was a common inn, Sc. Idem. 594. 

Note. A bar may be good to a common intent, though not 

to every intent; fo if a bar have matter of ſubſtance in it, and 
be good to common intent it᷑ is /uffectent, altbaugb it be not good 
to every /pecial intent; as in treſpaſs, where the defendant 
Pleads that the place is his freehold, this is good ; yet the plain- 
tiff may have a particular eſtate. Heath's Max. 54. 55.” Touch- 
Jene of Precedents, tit. Pleas and Fleadings, fol. 192. 

Part of a bar may be omitted. Hbid. 

And the reaſon why a bar is good to a common intent, is, 
hecaute it ig to excuſe from a charge. But a replication mutt 
have a general certainty, as it is to deſtroy the excuſe of thc 
defendant, which is always received favourably. Per Holz. Ch. 
7. 12 Mad. 665. | 
Ir one put in his cattle into land by agreement with the 

- plaſntiit”s, he muſt plead it ſpecially. dim. N 
- | . An 
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And yet if he be to juſtify by reaſon of a title to the land, 
he may plead Not gui'ty, and give the ſpecial matter in 
evidence; and fo, in detinue, non detinet, when the goods are 
the defendant's. Co. Litt. 283. 22 H. 6. 33. 

For taking of cattle; the defendant may plead that the 

intiff had taken away his cattle, and he entered into the 
cloſe where they were, and took them again. Old. B. Eutr. 
561. 562.611. 612. 

And it is a good plea in bar, that the goods were the goods 
of J. S. delivered to the plaintiff to keep, and J. S. com- 
manded the defendant to take them. Old 5. Euir. 5 56. 557. 

Alſo that the plaintiff was indebted to the defendant, and 
gave him the goods in ſatisfaction of the debt. Idem. 

So likewiſe that a ſtranger took them away, and gave them 
to J. S. and the right owner commanded the defendant to take 
them as he did. Idem. 562. 

And the defendant in this action has many pleas more by 
way of excuſe; as for entry into a houfe, taking of goods, 
Sc. he may plead a licence ſo to do from the owner; as, that 
he invited him into the houſe; or that he gave him leave to go 
through his cloſe, &c. Bro. Tit. Treſ. 533. Co. Lit. 368. 

But it muſt be a good licence from him who may lawfully 
give it, and it muſt be purſued ; for a licence from a tenant at 
will, to cut down trees, is not good ; nor from the ſhepherd 
to kill the ſheep. Bro. Tit. Treſ. 194. 295. 11 H. 7. 21. 
Old B. Entr. 505. 596. 597. 

Treſpaſs for the defendant's cattle breaking the plaintiff”s 
cloſe, the defendant may plead, that they came in through the 
mounds of the plaintiff for want of ſufficient repair. 

And if he plead}; there was no good incloſure, he muſt 
ſhew, (that the owners time out of mind) uſed to incloſe it, 
and it will be a ſufficient proof to maintain his plea, that the 
mounds were bad at the time, though it cannot be proved, 
that the cattle went in through thoſe bad mounds ; for that 
ſhall be preſumed unleſs the contrary appear. Dyer 365. tro. 


Tit. Treſ. 136. 148. 192."255. 345. = 


But if the beaſts were turacd in the plaintiff may ſhew it by 
his replication. Old N. B. 503. 563. Reg. Pla. 260. 

And it the man who ought to make the hedge between 
him and me, go over it, and break it down, fo as my cattle 
get into his ground, I may plead this in avoidance of his action. 
Trin. 18. ac. B. R. 

Alſo arbitrament may be pleaded in bar of this action. 

Or 
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Or that the plaintiff hath a replevin depending in another 
court for the fame treſpaſs, is a good plea. Bro. Tit. Tre 
357- 

And it is a good plea to ſhew a pardon by act of parliament. 
Old Book of Entr. 596. | ” 

If the action be for a hurt, it is a good plea to ſay, that the 
Plaintiff and defendant agreed to play at back- ſword, foot-ball, 
c. and by that means the hurt came. Fitz. N. B. R. 244. 

And a releaſe is a good bar though the treſpaſs was by many, 
and the releaſe to one is good for all. Hab. pl. 96. 

Alſo tender of amends is a good plea upon a diſtreſs; but it 
ought to be tendered, before the beaſts are impounded. 5 Co. 
76. 

For more concerning the pleadings in this ation. See Title 
Treſpaſs. 


SECT. XX. Bar in Trover. 


NN It the defendant to an action of trover plead 
Net guilty, the plaintiff muſt prove his property in the 
oods. 
5 And if a man bring an action of rover for a horſe, cow, or 
the like, the defendant may juſtity it as a ſtray, and may chuſe 
to deliver it, unleſs he be paid by the owner for his meat, and 
keeping, which he muſt plead tpecially. Dyer 306. 1 Crs. 
146. 433. 434. 8 Co. 147. 1 Halir. 170. 3 Bulftr. 269. 
289. 
So may an hoſtler detain the horſe for money for his meat; 
and a taylor the garment, until he be paid. 4 Co. 23. 
And if I find my goods in another man's cuſtody, I may 
bring my action of rover againſt him for them. 
But if he bought them in an open market, or in any fair, 
and they are tolled in the book, as the cuſtom is, this alters 
. the property, and the goods I can never recover ; and this the 
defendant muſt plead ſpecially. Reg. Plac:. 262. 263. 


But if he bought them privately any where, except in an 


open market or fair; by this the property is not altered, and 
I may recover them. bid. 

So if my plate be ſtolen, and I find it in another man's cuf- 
tody ; if he bought it privately, and not in a goldſmith's ſhop, 
the property is not altered. Fide 5 Co. 83. 2 IH. 713. 
D. & ſect. 149. alſo 2 Cro 68. Telv. 178. 179. 

In trover of goods; the defendant juſtifies by ſale in open 
market, and adjudged no plea, becauſe it amounts only to the 
general iſſuc. 2 Cre. 168. » 

0 
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To an action of trover, or debt on bond, it is a good plea 
to ſay, there is another action depending in the courts of 
' Weſtminſter for the ſame matter. But that there is an action 
in an inferior court is not a good plea, unleſs judgment be 
given. 5 Co. 61. 

So in an action of treſpaſs after the plaintiff hath declared, 
it is a plea to fay as abovementioned. 

Rockwood and Feaſer's caſe. Mich. 33. 34 Elix. B. R. upon 
trover and converſion in London. 

The defendant pleaded, that long time before the conver- 
fion ſuppoſed to be J. S. was poſſeſſed of theſe goods, (as of 
his own goods) at B. in Nerfo/k; and that he (before the con- 
verfion ſuppoſed) did caſually loſe them, and they came to the 
hands of J. P. by trover, who gave them to the plaintiff who 
loſt them in London; and the defendant found them, and 
afterwards did convert them to his own uſe by the command 
of the faid J. S. as was lawful for him to do; and it was 
moved, that this was no plea; but amounted to the general 
iſſue. 

But all the juſtices held it a good plea, for it confeſſes the 
poſſeſſion and property in the plaintiff againſt all but the law- 
ful owner. 

Note. This plea was Ceviſed by Coke, to alter the trial. 1 
Cro. laſt publiſhed 262. Reg. Placi. 264. 265. 

If a man find my horſe, and afterwards rides him, and then 
delivers the horſe to me, and I bring an action of trover for 
the converſion ; it is no plea that you have delivered the horſe 
to me before the action brought, for you ought to anſwer to 
the converſion. Vide Prac. Reg. $5 30. 

In an action of trover brought two ſteers. | 

The defendant being an attorney of the Common Pleas, 
juſtifies the taking as under ſheriff, by reafon of proceſs from 
the exchequer, to buy of the occupiers of the land of divers 
perſons in a ſchedule, in the ſaid writ named, the debts therein 
ſpecified, and does not recite the ſchedule; and he being 
under-ſherift, took the ſteers in the land of the plaintiff{which 
was lately one Stane's, who was debtor to the king in 595.) be- 
ing behind upon the land, and an exception was taken, for that 
t was not directly alledged, that the land ſuch a day was the 
land of the ſaid Stone's. : 

The writ commanded to levy the ſums in the ſaid ſchedulc 
mentioned; and if they would not, to take their bodies. 

And it was adjudged a good warrant to levy of the occu- 


piers of the lands that were the ſaid Stone's. 59 Reg. Phkci. 
267. 268. 
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And it is a general rule, that if the defendant admits a pro- 
perty in the plaintiff, he may plead any ſpecial matter to 
ouſt him of it, or to juſtify what he hath done; and if there 
is no demurrer with cauſe thewn, that it amounts to the gene- 
ral iflue in this caſe, it '; for him. /bid. 

In trover for oxen the defendant pleaded a ſale by a ſtranger 
in market overt, and the plaintiff demurred generally, but 
adjudged for the defendant. 3 Cra. Compyns v. kowyer. 485. 

An executor brings an action of trover of goods; and thc 
defendant pleads, that the fame cxccutor had releaſed him, 
the plaintiff replies, that he was within age at the time of 
making the releaſe: and adjudged the releaſe was no bar. 
Co. 27. 1 Cro. 490. Mad. 146. 1 Ard. 177. 3 Cro. 671. 
1 Rel. 730. : 

And for the pleadings concerning this. Vide Dyer 121. 
146. 174. 262. 263. 1 (ro. laſt publ. 351. 352. 378. 433. 434. 
435. 480. 486. 505. 2 Cro. 68. 69. 256. 319. Helv. 45.67. 
198. Ney Rep. 41. Reg. Placi. 264. 

In trover and converſion, the converſion is traverſeable; and 
therefore time, and place of a converfion muſt be fer down 
in pleading. 1 Cro. 97. 201. 558. 

For a more extenfive knowledge of the pleadings in this 
action, {re under the tit. action on the cafe, where ſome men- 
tion is made of trover ; alſo the Tir Trover, in particular. 


SECT. XXI. Bar in Waſle. 


H E general plca to this action, is n waſte dine or con- 

mitted, and the ſpecial pleas are numerous, either by 
way of juſtification or cxculſc, as the caſe may require. Reg. 
Flaci. 270. ; 

If the waſte be laid to be in not repairing z it is a good plea 
that it was repaired before the action brought: and this maſt 
be pleaded fpecially. 5 Ce. 110. 4 Co. 11. 64. 84. 13 H. 7. 20. 

But it is no plea to ſay, that it was repaired after the action 
was brought. Idem. Reg. Flaci. 270. 

And the defendant may plead, that the leflor gave authority 
to commit the waſte. Neu. 37. Brov. None. 13. 

But it is no good plea in this action for cutting down timber, 
or pulling down the houſe, that the leſſor took away thu 
timber or matcrials. 4 Co. 11. 48. 64. ON 

Neither is it a good plea in this action for cutting timber, 
if the tenant tays, that he cut it, and keeps it until there ſhall 
be need. Mich. 39. 40. Eliz. C. P. Georges v. Stanfield. FR 
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Or to ſay, that he cut for neceſſary preparations; unleſs he 
ſay withal, that he employed to that purpoſe. Dyer 332. 

And yet there is no doubt but it may be juſtified to cut it a 
little before it is uſed, when an occaſion is apparent. 

And it is a good plea to fay, that he cut it to make poſts to 
part incloſures, provided he can preſcribe, that there has ever 
been ſuch an incloſure there. Dyer 332. 

And in all theſe cafes upon the general ifſue, the defendant 
may give in evidence any thing, that is no waſte ; as by enemies, 
lightning, tempeſt, or {milia. Reg. Pla. 272. 

But he cannot give in evidence juſtifiable waſte; as to re- 
pair the houſe, or the like. 


the action brought, c. Dyer 212. 276. Co. Lit. 283. 12 H. 
8. 1. Vide Townſend's Tables. 

It is a good plea to ſay, the houſe or trees were burnt, or 
ſpoiled with fire, wind or water, or were ruined by ſome extra- 

ordinary act of God. Bre. Tit. [/afte 31. 4 Co. 64. 

So to fay that the houſe fell before the leaſe. 

Or, that the leaſe is ſurrendered to the leflor, and he ac- 
cepted it. eg. Pla. 270. 

And that the plaintiff has entered upen the land, and be- 
fore his entry that there was no waſte done. 

Alſo, that the plaintiff hinifeif did the waſte. 

Or, that the houſe was ſo decayed at the time of the leaſe, 
that it could not be upheld. 

Alſo, that the plaintiff has granted away his c{tate, and be- 
fore the grant there was no waite done. 

Or, that the leaſe was made without impeachment of waſte. 

Jide Reg. Pla. 271. 

Theſe and the like are all good pleas in waſte. 12 FH. 4.6. 
8 H. 5. 8. Brook Tit. Waſte, 18. 29. 33. 54. Vide alſo, Finch"; 
Ley. 5 

"Pork is no good plea for the derendant to fay, that he had 
ncthing in the land, at the time of the waſte committed. Pra. 
Tit. Iaſte, 22. Reg. Pla 271. 

It is a good plea in waſte, ths the houſe was ruinovs at the 
time of the demiſe, and therefore fell: or that the houſe or 
trees fell by wind or tempeſt. Er. Tit. Waſte, pl. 130. 

And where a leaſe is by deed without impeachment of waſte, 
or by grant to be diſcharged of waſte, all by one and the fame 
deed, the tenant may rebut, and plead in bar by it, and hall 
not be driven to his writ of covenant; per Paſtin. Yet 
Broke makes a quære, if he ſhall be driven to writ of cove- 
nant if it be granted by wy deed. And Brooke ſays, it 
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ſeems to him, that if the grant be by another deed, it may be 
well pleaded in bar alſo. Br. Tit. Maſte, pl. 89. Idem. Tit. 
Bar. pl. 30. 

And it a man leaſes land to another fine impedimento waſli, 
it ſhall be a good bar in an action of waſte ; for thoſe word: 
(ſed impediments vaſti } amount to as much as without impeach- 
ment of waſle. 2 Rel. Abr. 835. 3 | 

So if a man leaſes the manor of D. and all lands and tene- 
ments, Sc. parcel of the faid manor, to have the aforeſaid 
rent or lands, woods, Oc. houſe-boot and hay-boot, fine im- 
pediments vaſti tor years; this ſhall be a good bar in an action 
of waſte ; for the words (ue impediments vaſti } relate to all 
the things demiſed and the exprefling of houſe-boot, Sc. is 
ſurpluſs and void. Ide m. 1b:d. 

But if the leſſee does waſte by cutting of trees, and the 
leſſor carries them away (admitting the carrying away torti- 
ous, for there it is held, that he may have treſpaſs for then 
againſt the leſſor) yet this is not any matter in har of the 
action; but he ſhall be put to his treſpaſs. 44 E. 3. 44. ö. 

For the carrying them av ay by the leſſor, is no excuſe of the 
waſte, which the leſſce was guilty of by the abatement. By. 
Tit. VFaſte. pl. 39. 

If a man leates a houſe, and grants farther to leſſee, that ho 
may make his beſt profit of it; this grant ſhall not be any 
bar in an action of watte for abating of the houſe; for the 
grant ſhall be intended that he ſhall make his beſt profit ac- 
cording to the law, without tort and diſinheritance to the 
leſſor. Duvitalur. So if the Ieafe be of a wood, with a grant 
to make his belt profit of it, he cannot cut and feli. Vet this 
alſo dubitutur. 17 E. 3. 7. be Arg. Let. 137. iu the cafe of 
Daniel v. Upley. | 

But if 2 man leaſes land, aud grants further to the leſſee, 
that he ſhall make lis brit profit of the mines of ſtones, coal, 
and iron, opening the land; this grunt thail be a good bar in an 
action of waſte tor digging of coals, ftone and iron, and ſel- 
ling: for the molt profit of them is to fell, and he can have 
little other profit. 17 E. 8. 7. b. | 

And where a leſſee for vears of mineral land, with liberty to 
dig, and make his profit of the mine, digged for mine, and 
ſold the gravel coming of it; this is no waſte, provided the 
firſt act of digging be not waſte; for the ſale is not waſte, that 
being a fubtc quent act, adjudged good. 29 Pl. 37. 2 E. C. 
H. Anu. 

80 in an aCtion of waſte againſt tenant in dower, it is a good 
bar, that the baron who was the anceſtor cf the plaintiff, 

alicned 
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aliened to B. who affigned to her dowcr, and fo the reverfion 
is in him and not in the plaintiff, 39 E. 3. 33. 

Where V. brought waſte againſt the defendant tenant for 
life, by reaſon of a remainder to him limited by uſe ; and 
-fligned the waſte profternendo horreum, the defendant pleaded 
in bar, that the great timber of the ſaid barn, at the time of 
the death of her huſband, wos ſo rotten, c. that it could not 
be repaired ; and this was taken to be a good plea, and accord- 
ingly iflue taken upon the matter. Mo. 54. pl. 158. Ward 
and Uxar v. Dettenſam. 

Nee, If two bring an action of waſte, the releaſe of one is 
a good bar againſt the other. 80 if the action by two be 
brought in the tenuit, a releaſe of the one is a bar to both. 
But otherwiſe it is in the Zener, for there the releaſe of one 
doth not bar the other. 1 Int. 355. 6. 

If there be tenant for life, the remainder over in tail, and 
he in remainder releaſes :o the tenant all his right, this is a 
good bar againſt the releaſor in a writ of _ ; and yet tee 
nor fee-tail does not pals. Br. Waſte. pl. 14 

But if tenant in fee releaſes to his — for life all his 
right, yet he ſhall have an action of waſte; fo if leſſee for life 
does waſte, and grants over his eſtate, and the leſſor releaſes to 
the grantee ; in an action of waite againſt the leffce, he ſhall 
plead the releaſe: and yet he has nothing in the land. 1 Inf. 
269. 6. 

And ſo in waſte ſhall tenant in dower, or by the curteſy, in 
the like caſe, and the vouchee and the tenant in a ræcipe, ſub- 
ſequent to a feoffimnent made, and in like manner, in a contra 
fer mam collationis. Id. Ibid. 
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SECT. I, The fignificatien of Colour in pending: 


OLOUR in pleading fionifies in the common law « 
probable plea, but in truth falſe, and is intended to 
draw the trial of the cauſe from the jury to the judges. Sec 

Terms of the law, Tit. Colour, root Tit. Colour 64. 140. &c. 
And this colour is a feigned matter, which the tenant or 
defendant ufeth in his bar, when an action of treſpaſs. or an 
aſMze is brought againſt him, i in which he gives the plaintiff or 
N 2 demandant 
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demandant à colourable pretence which ſeems to intimate at 
firſt ſight, that he has ſome probable cauſe of good defence; 
and as it is to bring the action from the determination of the 
jury, to the decifion of the judges, it is therefor- always of a 
matter in law, and that which may be doubtful to a jury as not 
being converſant in the law. CoweP's Int. Tit. Colour. 

For if the defendant in an aſſiae or action of treſpaſs, be 
defirous to refer the validity of his title to the court rather than 
to the jury, he may ſtate his title ſpecially, and at the fame time 
give colour to the plaintiff, or ſuppoſe him to have an appear- 
ance or colour of title, bad indeed in point of law, but of 
which the jury are not competent judges, as if his own true 
title be, that he claims by feoffment with levying from A. by 
force of which he entered on the lands in queſtion, he cannot 
plead this by itſelf, as it amounts to no more than the general 
iſſue, ul tort, nul diſſeiſin, in aſſize, or Not guilty in an action 
of treſpaſs, but he may alledge this ſpecially, provided he goes 
further and ſays, that the plaintiff claiming by colour of a 
prior deed of feoffment without livery, entered; upon whom 
he entered, and may then refer himſelf to the judgment of 
the court, which x theſe two titles is beſt in point of law. 
- Dr. & Stud. d. 2. c. 53. 73 V. Black. Com. 30g. 

Alſo as in an action of treſpals, for taking away the plain- 
tiff's beaſts; the defendant pleads, that before the plaintiff 
had any thing in them, he himſelf was poſſeſſed of them, as 
of his own proper goods, and delivered them to A. B. to 
deliver to him again, When, Oc. and that . B. gave them to 
the plaintiff, anc the plaintiff ſuppoſing them to be A. B. took 
them of him as a gift; and the defendant took them from 
the plaintiff, whereupon he hath brought the action, this is 
faid to be a good colour. Def. & Stu. li. 2. c. 43. 10 Co. 
Leyfield's caſe. Reg. Pla. 73. 

n an ejefticne firms a bare colour as in an aſſiſe or treſpaſs is 
not ſu ticient, for the title of the plaintiff in the count ought 
to Le uuiwered. 22 Llix. Dyer 365. 366. Co. Eutr. 79. 184. 
Raf. Entr. 254. 0 

So to fay that the plaintiff claims by one dying ſeiſed of his 
anceſtor, where he did not die ſeiſed, is no colour. 33 H. 6. 
53 6. 54. | 

But colour by a poſſeſſion without title is ſufficient in treſpaſs. 

H. 6. 35. 

L TY — "WI in an afliſc is not ſufferable, unleſs it be matter 
in law, and diflicult alſo, ſuch as the commonalty will not 
underſtand. 19 H. 6. 20. 20 H. 6. 39. 
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SECT. H. I what cafes colour it requiſite, & e contrario. 


TE reaſon why colour ſhall be given in a writ of entry 
ur diſſeiſin, entry in nature of an aſſiſe, and in aſſiſc, 
treſpaſs, c. is in order to make a certain inne. But when 
the ſpecial matter of the plea, notwithſtanding the party has 
a right, entirely bars his right, no colour is neceſſary, nor need 
it be made. Leyfeld's . 10 Rep, 90. 4. 3 Ed. 4. 22. 

So where the defendant intitles himſelf by act of parlia- 
ment no colour ſhould be given. 

In the ſanie manner, if a man juſtifies by title which binds 
the plaintiff and his blood for ever, he ſhall not give colour 
but -if he pleads a deſcent in bar, he ought to give colour ; 
for this binds only the poſſeſipr, and not the right, Raſt. Intr. 

1. 2. 

* Ss ſo, where the defendant pleads to the writ, or to 
the action of the writ, no colour ſhall be given. 22 7.6. 
50. 

Alſo if a man juſtifies for tithes, wreck of the ſea, waifs 
or eſtrays, colour need not be given; and fo if he juſtifies by 
matter of record. 21 E. 4. 65. a. 


r 
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5 ECT. II. Rules concerning Colour, where to be given, 
and where net. 


1h. TT is faid in the firſt place, that colour ſhall not be 
given where it goes to the bar of the right, for it 
would be in vain to give culour of right, and to bar him, if he 
had right; as if a collateral warranty, fine, ſtat. &c, be pleaded, 
or if he claims by a wife : but otherwiſe where he pleads a 
deſcent, for this does not bar the right, but the poſſeſſion 3 
and he who claims by fale in a market-overt, thall not give 
colour if he pleads generally: but if he pleads that I. S. was 
poſſeſſed as of his own goods, and fold 44 in a market-overt, 
or waived them, in ſuch caſe he ſhall give colour, becauſc h 
confeſſes no intereſt in the plaintiff. 
2dly. If the defendant claims by the plaintiff, he ſhall not 
give colour. 
' 36h . If the plea be to the writ, or action of the writ, no 
ur ſhall be given. 
athly. Neither ſhall colour be given in caſes of tithes; for 
to whomſoever the lands belong, the tithes belong to the 


parſon. 
5thly, 
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5thly. And it muſt have continuance, and be fuch a colour 
that it be effectual, will maintain the action, = ought to be 
en by the firſt conveyance. Reg. Placi. 33. 4 

Put! it behoves that colour be ſuch, ſo that 12 true, that of 
ſuch poſſeſſion the plaintiff or demandant may have their 
action; and he who juſtifies as ſervant, and conveys title to 
his maſter, ſhall give colour. Brook. 64. 

But colour ſhall not be given to one, who is mean in the 
conveyance, but to the plaintiff, neither ſhall it be grven to 
a ſtranger who enfeoffed th plaintiff, or to the defendant. 

Alſo it ſhall not be given by a poſſeſſion determined; or 
— where it appears in the pleadings that the poſſeſſion is de- 
termined; but ſhall be given by an eſtate defeated. Reg. 
Placi. 75. 

Let . the defendant binds the right of the plaintiff by 
feoffment, with warranty, reicafe, fine, recovery, diſſeiſin, re- 
entry, and the like; in theſe caſes, there requires not any co- 
lour. 50 he who lays no property in the thing, but takes i: 
as a diſtreſs, and the like, ſhall not give colour, nor ſhall co- 
lour be given, but upon a plea in bar; and he who pleads to 
the writ muſt not give colour. Reg. Placi. 76. 

Laſtly, Every colour ought to have four gualitier; I,. It 
ought to be doubtful to the lay- gent; as where the defendant 
fays that the plaintiff claiming by colour of a deed of feoff- 
ment, &c, this is good; for it is doubtful to the /ay-gens, 
whether land ſhall pals by deed only, without livery or not. 
2dly. That colour, as colour oeht to have continuance, though 
it wants effect; as if the defendant gives colour by colour of 
a deed of demiſe to the plaintiff for the life of S. T. who be- 
fore the treſpaſs was dead, this is not any colour, becauſe ir 
does not continue, but the defendant may well deny the effect 
thereof. 34ly. The colour ougttt to be fuch, that if it was of 
any effect it will maintain the nature of the ation ; as in aſſiſe 
to give colour of frank tenement, and not as guardian in chi- 
valry, nor to his anceſtor, where the action is of his own pot- 
ſeſſion. 4th. Colour oughs to be given by the firſt conveyance, 


or otherwiſe all the conveyance before is waived. 10 Rep. 91. 
's. Hill 8 Fac. 
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OPYHOLD, / tenura per copiam rotult curiæ, is a tenure 
for which the tenant hath nothing to ſhew but the copy 
of the rolls made by the ſteward of his lord's court, for the 
ſteward, as he inrolls and makes remembranccs of all other 
things done in the lord's court, ſo he does alfo of ſuch te- 
nants as he admitted in the court, to any parcel of lang-or 
tenement belonging t the manor; and the tranſcript of this 
is called the copy of the court roll, which is all the #cnant takes 
from him, and kceps as his only evidence. Co. lib. 4 fol. 25. b. 
And this tenure is called a ba tenure, becauſe it is holden 
at the will of the lord. Kitebin. 4. Bo. cap. Copyholds. F. 
N. B. fil. 12. where it is ſaid that it is wont to be called tenure 
in villenage, and that of cpybs1d is but a new name; yet it is 
not ſimpliy at the will of the lord, but according to the cuſtom 
ok the manor. Which cuſtoms it not broke through, he 
cannot be ditplaced at will; and this is the land that in the 
_ times was called Fo/tland. Lamb. Explication of Saxon 
Vords. 
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SECT. I. What matters or thing are proper for a Copybolder 
to plead, and thoje which are improper. 


FTE R admittance the heir of the copyholder in plead- 
k ing may alledge it as a grant, on account of the great 
miſchief and inconvenienc2 which otherwiſe would follow. 
For if he pleads in right of the former grant, where this is 
before time of memory, there the cuſtom fails, and therefore 
he may alledge ſome admittance, as well upon a deſcent, as 
on ſurrender or grant; and ſtill if required, he may alledge 
an admittance of his anceſtor, as a grant, and thew the deſcent. 
to him, that he entered, and this is good without an admit- 
tance of him.—But a man may not plead, that his tar was 
ſcifed in fee at the will of the lord by copy of court roll of ſuch 
a4 manor /ecundum con/uetudinem mannerii; and that on his 
dying ſeiſed, that deſcended to him, for this is no more in 
judgment of law, but a particular intereſt at will. Vide Copy- 
holder caſe. Co. 4. Rep. 22, b, | 
A copy- 
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A copyholder need not alledge a cuſtom of making a ſur. 
ender becauſe this is the univerſal cuſtom of all England ; 
ſo of + cuſtom io nake a leaſe for a year. | 

It: :refpats, rhe beſt opinion was, that it does not lie in 
cit; for irnant at will to him and his hcirs, according to 
the gufton of the manor of a biſhop, to ſay that the cuttor: 
is, 21 if the b:fhap dies, that he ſhall be tenant to the hing during 
EE, and after to his ſucr tows 5 4 1 * it does not lie properly in 
cuirom ; and alio, per uli the pleading is not good ; 
for he who pleads cuſtom Ball | ſay, 3 the vill is an ancient vill, 
„r boroug h, and then to proceed; for a new vill cannot hare 
cuſtor1. Jr. Tit mt. pl. 25. cites 21 H. 6. 26. 37. 

end the tenant for life by copy ſhall ſay in pleading, that 
„ ſeiſcg nis demeſne as of frank-tenement according to 
e cuſtur. ©: the manor, c. Er. Tit. Pleadinge, pl. 112 
cite 29 E. 4. 80 

Not, every admittance, as well upon a deſcent as ſurrender, 
may be ale as a grant to avoid the inconvenience which 
would follow, it the copyholder thould be forced in pleading 
tc ſhew the firſt grant, for that was either before the time of 
memory, and fo not pleadable, or within the time of memory, 
and then the cuſtom fails. 4 Res. 22. 5. Mich. 23 & 24 
Zliz. :;rown's caſc. | 

So he may al'..i/7e the admittance of his anceſtor as a grant, 
and ſhew the deſcent to him, and that he entered without 
ſhewing any admittance of himſelf. 4 Rep. 22. b. 

But he cannot plead that his father was ſeiſed in fee at the 
will of the lord by copy ot court roll, of ſuch a manor, 
according to the cuftom of the manor, od that he died ieifed, 
and it deft ended to him; for in fact his intereſt, in judgment 
of law, is no more than a particular intereſt at will. 4 Rep. 
22. 6. 

In treſpaſs for taking and impounding his cattle; to this 
the defendant pleaded, that at the time of the fuppoled treſ- 
paſs, c. he was ſeiſed of ſeveral lands, parcel of the manor 
of M. whereof the faid cloſe called L. is, and was parcel, &. 
ut de flatu cuſtomaris hæreditatio, deſcendible from anceſtor to 
heir, c. according, to the cuſtom ot the ſaid manor, and iv 
juſtifies damage feaſant. 

And upon a demurrer it was infiſted for the defendant that 
it did not appear by the plea, that L. was parcel of the land 
of which the defendant was ſeiſed, but parcel of the manor; 
for the word ( whereof) being a relative, refers ad promi iu 
antecedentem, which is the manor. And it is farther ſaid, 
that he was ſeiſed de flatu hereditario deſcendible, c. but does 


not 
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not ſhew of whoſe grant; for though it may not appcar who 
was the firſt grantee, it being fo long ſince the copyhold wa; 
granted, yet the aUrnittance of an heir upon a ſurrender or 
deſcent amounts to a grant, and ought to be ſo pleaded, and 
the court was of opinion, that where ſcitin in fee is pleaded by 
a copyho!d eſtate by way of the juſtification of an offence, with 
which the defendant is charged, he mult {ct our the com- 
mencement of his eſtate, and therefore the plea had judgment. 

4 Med. 346. Mich. 6. M. and M. in B. R. Robin an v. Smith. 
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SETL. 36 Of the manner and f:rm 3 pleatling by Crpy- 
| halders. 
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F a copyholder for life of a manor has been uſed to have 

coramcen in the lord's wafte, or certain eftovers in his 
woods; and the lord aliens the waſte, and the woods to a 
ſtranger; and afterwards grants certain copyhold lands for 
life, fuch grantecs ſhall have common, and eſtovers in the 
iands and woods, which were aliencd ; notwithſtanding ſuch 
ſeverance : but after {ch ſeverance, the copyholder ſhall not 
plead gencrally, guzd infra manerium frædictum talis habetur 
car ſuetudo; for after the ſeverance the waſte or wood is not 
within the manor, but he may plead, that until ſuch time ot 
the icv erancc, talis Hubetur con ſue tiudo, © tat? tempcrc, e.. 
and afterwards ſhew the fcverance. Swuine's Calc, Ce. 8. 
Rep. 04. a. 

And when a copyholder claims ſome matter by preſcription 
in another's toil, in pleading he muſt preſcribe in the name of 
the lord; but if he claims any thing in the ſoil of the lord 
within the manor, then he ſhall plead the cuſtom of the 
manor, for there he m may not plead in the name of the lord, in 
as much as the lord nuiſt not preſcribe in his own ſoil. Vide 
Foifton's caſe, 29 & 30 Hit Copper's cale. Co. 4. Rep. 31. 
6. Catervard's cale. Co. 6 Rep. 60. 5. | 

In the cafe where a copyholder prcfcribed for eftovers in 
the ſoil of another and i-ts forth, that all coprhotders 41 Jem 
tenementa 1: ſunt, Ze. when he ſhould have fd pum ma- 
nerii, and tar tl.is the preſcription was adju e void. 21 E. 
4. 36. J. 63. l. 

Note. Copyho!d mult be pleaded to be ſuch time out of 
mind, and c:unot be created in time of memory; there- 
fore in ejectment; wpon 8 caſe ſtated for the opinion of the 
court, it appeared that the place in queſtion was part of the» 
waſte ground of he raznor of Teddingtzn in the county of 
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NMiddleſcn, and that the cuſtom of the manor is, that copyhold 
lands ſhall deſcend to the youngeſt ſon, or youngeſt brother, 
alſo that the lord of the manor in the year 1722, granted the 
place in queſtion to an ancettor of the leffor of the plaintiff, 
who claims as heir in borough-Engliſh) to hold according to 
the cuſtom, Tc. but the caſe does not ſtate this material fact, 
viz. thot ii has time out of mind been demi ſable by copy of court roll. 

And upon arguing this caſe the court were all clear of opi- 
nion, that the matter ſtated was only evidence; and if it had 
been ſlated that it was demiſed by the lord ad woluntaten; 
domini ſecrnditm conſurtudinem maneri tempore, E. 3.*and that 
it had beer granted by copy of court roll ever fince, it would 
not even in that cafe been ſufficient, for it uſt be ſtated, or 
tound, or pleaded to be demilable by copy of court roll time 
Hut of mind, or it will not be adjudged copyhold; for which 
reaſon as the court cannot ſay that this is copy-old, the plain- 
tiſſ has no title, and conſequently there muſt be judgment for 
the defendant. 2 Part of Milſen's Rep. 125. Noe on the 
demiſe of Newman v. Newman, C. B. Eafter Term, 33 Gco. 
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Count or Declaration. 
C 0 A ©. AAS. 


SECT. I. Of the legal fenſe and fignifications of the words 
Count and Declaration, and the nature and quality of them. 


II HE word count is derived from the old French word 
conte, in Latin narralis, and frequently. in Engliſh, it is 
called a declaration, as it declares and expreſſes the complaint 
of the party, according to its nature and quality. Vide Co. 
Lit. 7. tt 2 
And is the ſetting forth, comprizing or cxhibiting in 
ing, the cauſe of action in any ſuit or plaint wherein the 
paity ſuppoſes an injpry offered hint, and is the fame with 
„hat the civitians calt a libel. Cc, Litt. 17. a. 
This tore have conceived in a real action to be with more 


on, aAgrratic, or cunt, antently called the tale; in which 
the 


pup 
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the plaintiff ſets forth the cauſe of complaint at length: being 
in fact no more than an amplification and clearer expoſition 
of the original writ upon which the action is founded. 3 41. 
Black. Com. fol. 293. 

A count or declaration therefore being terms equivocal and 
thus uſed in the following diſcourſe, ought principally to 
contain three things ; in the tirſt place the plaintit? and defen- 
dant's names (which in actions real are termed demandant and 
tenant) and the nature of the action; this by ſome is named, 
the demonſtration or demonſtrative part of the count, fecondly, 
the time place, and the act itfel, in which thoull be compre- 
hended, how and in what manner the action grew, or did 
originally ariſe between the partics, thirdly, whe: „u hat day, 
year, and place, alſo to whom the action tha!l be given, which 

is called the declarative par: of the count, and laſcly, the 
3 or concluſion, viz. in thete words mide deterieratus 
eff, Cc. whence he received damage, c. in which the 
plaintiff ſhould aver, and protfer to prove his fuit, and thew 
the damage ſuſtained by t::e wrong and injury done him by 
the defendant : this delinition compoted of a tria, ſomewhat 
reſembling the logicians, major, minor, and concluſion, 
ſome of the ancient lawyers imagined to be a perfect ſyllogiſm. 
Fleetwood Recor. Q, Elizebeth's reign. 

And the count ought to be agreeable, and conformable to 
the writ, as the bar muſt to the count, . and the judgment 
to the count, as they ſhould be all properly ſimilar to each 
other, none n or broader than the other. Ca. Lit. 

30 

83 it is faid the ancient form of counts is to be obſerved, 
and alſo that where matter of record is the foundation and 
ground of the plaintiff's ſuit, there it ought to be truly, and 
certainly alledged, bur different when merely the Conveyance 

only. Ker. P's. 5 2. 

A couat for the moſt part is, and muſt be more ſpacious 
than the writ, a5 it contains diverte things, and chat which 
13 good and warrantable to be inferted in a Writ, is alto cqually 
good and warrantable in a declaration. Co. List. 3053. 

For the declaration is grounded upon, and warranted by 
the writ. . Tr. 23. Car. Stiles Regi. 93. 

And it muſt be alto clear, true Land rt in, becauſe it is 
the foundation, or baſis of the ſuit, and rnpeaches the deten- 


dant, and is that to which the adverſc party muſt anſwer, 


and on which the court muſt give judgment. Cz. Lilt. 303. 4. 

Yet we fiad that if the counts, replications and other picad- 
ings of the plaintiff be to a certain intent in general, it may 
ſuffice. Toon}, Prepar. 341. Note. 
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Note. Eſtoppels muſt be to a certain intent in every parti. 
cular. Co. 5. Rep. Lob's caſe, 120. 

And if the bar which is to defend; and excuſe the party 
defendant be ſufficient to a common intent, it is faid to be 
enough. Reg. Placi. 121. 122. Vide ante Tit. Bar. 

The court in a declaration muſt not take matters by impli- 
cation, for it ſhould be certain, elſe it would be impoſſible for 
the defendant to make a direct anſwer. Mich. 22. Car. R. 
B. & Paſc. 24. Car. R. B. Stiles Prac. Reg. 91. 

And it may not be improper to obſerve, three certainties re- 
| gs 1ſt, Sufficient certainty whereupon the court may 

orm a judgment. 2dly, Sufficient certainty to which the 
party may anſwer. 3dly, Sufficient certainty upon which an 
Hue being joined, the jury may give a verdict without being 
inveigled. Co. 5. 29. 3 Ed. 4, 21. Plowden's caſe of Par- 
tridge. 

Note. In order to ſupport that rule and maxim- of the law 

melicy eſt cenditio poſſidentis, & rei quam actoris. 4 Inſt. 180. 
Jenk. Cent. 118. Vaugh. 58, 60. 
Ihe declaration muſt eſtabliſh a title in the plaintiff as well 
as deſtroy the defendant's : for when a man will recover a 
thing from another, it is not ſufficient for him to deſtroy ſuchi 
perſon's title, but he muſt prove his own a better. I augban 
per Lord V aughan, 58. 60. 

Laſtly, The count or declaration is an expoſition of the 
writ, and any material imperfection in the count will abate the 
writ. 

Thus having endeavoured to ſhew the difference between a 
count and declaration, and alio how indiſcriminately uſed, we 
next proceed to point out that which ſhall be a good count, 
or deciaraticn, what the contrary, and follow it in the 
ſeveral diviſions under the title count. 


- 


SECT. Ii. | hat ſhall conflitute a goed. Count, and what 


e gontrario. 


Y the fiat. 20 Ed. 3 ca. 1 5- if in the count the matter be 
fofficicntly ſhewn it ſhall not abate for want of form, and 

the fame tat. ſeems to help want of form in counts, in cheſe 
words, ** by the ancient terms and forms of pleaders, no 
man tha!l be prc judiced, ſo that the matter of the action 
be fully ſhewn in the declaration and in the writ.” However 
it hes ever been fo preſumed by our moſt eminent pleaders, 
and ſages of the law, by drawing this conluſion from the words, 
cc Count 
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«© Count ne abatera pour default de form, eſſent que ent | ubſtancey 
in Engliſh, a declaration ſhall not abate for want of form, pro- 
vided it hath ſubſtance; and thus in treſpaſs brought by guar- 
dians of a church for a book taken out of their poſſeſſion; 
the count was ad damnum parochianum, and it was held good. 
8 Ed. 4. 6. 5. 

In debt upon an obligation the plaintiff is allowed to ſhew 
the condition in his count. Fide Libr. 26 H. 8. 1. 

So ſcrupulous, and frivolouſly nice were they formerly ig 
drawing up declarations, &c. that in an appeal the word 
ſpelled, burgaliter, inſtead of burglariter, or burgulariter, the 
count was held vicious, but ſuch trifling nicetics at preſent 
which extend not to affect the meaning or ſubſtance are almoſt 
totally diſcountenanced. Vide caſe of appeals and indictments, 
Co. 4. Rep. 39. 6. 

And counts are more eſpecially relieved when defcEtive by 
ſtat. 18 Elia. cap. 14. of Jeofails after verdict, although want- 
ing form or agreement with the regiſter. Vide Poflea Tit. 
Feofaal. | | 

Notwithſtanding the ſtat. 36 Ed. before recited, there is held 
a maxim in our books, that it ſuffice ©* if a bar be good to 
common intent, but a count in the ſubſtince muſt be good to 
every intent”, and thus is the 3d of H. 7. 11. & 12. where 
the return o a writ ot reſcous was adjudged ill, the ſheriff 
naming no place where the reſcous was made, the return of 
a ſheriff reſembling a count, which muſt be good to every 
intent. And thus is the 3 of Ed. 4. 21. © That a decla- 
ration muſt be certain to every intent“, yet there are ſome 
caſes where a count thall be held good by intendment ; as, the 
plaintiff in debt declared on an obligation made at D. which 
extended into two courts, yet it ſhall be taken without another 
declaration to be made in that court where the declaration is 
laid; but obſerve, the court is not by exprefs name declared. 
3 H. 6. 3 5. wr 

And ſo in debt by. a ſervant againſt his matter for wages, 
he declared upon a retainer for eight years, taking for each 
year 205. it ſhall be intended from year to year according to 
the ſtat. 38 H. 6. | 

And it is a maxim in law that a plaintiff ſhall not falfify his 
own declaration. Heath. Max. 4. 1 .d. 209. Town. 
Prepa. 289. | 

In treſpaſs the count was for taking of pikes particularly, 
and certainly mentioned, and the writ was, quam pi/cem cept, 
in the ſingular number, yet notwithſtanding the count was held 

good, 


* 
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good, for piſcis el nomen collectivum, in which word the plural 
number is included. 4 H. 6. cited in Plaiter's caſe. Co. 5 
Rep. 35 a. 20 H. 6. 39. 

And when an action is given by a ſtat. and preſcribes no 
certain form, the writ framed according to the common law 
ſhall ſerve for this purpoſe, and the ſpecial matter ſhall be 
opened in the count. 1 Ada. Dyer 37. a.7 Ed. 6. Dyer 
33. 6b. 

To conclude, If lands are leaſed to a wife quamdin fola fueri:, 
or to a man uamdin ſe bene geſſerit, in waſte the writ ſhall be 
general 4194 tenet pro termino vita, and the count muſt be ſpe- 
cial, and the declaration may be general, or ſpecial, as in debt 
upon an obligation the plaintiff may declare on the penalty 
generally, or may ſet forth the condition at his election. If 
there are threc in exccution jointly at the ſuit of . and all 
eſcape, in debt for the eſcape, the plaintiff may declare for the 
eſcape of all, and it will not be double, though the eſcape of 
any of them will be ſufficient to enticle him to the action. 
felaw. 68. 4 | 

If one declarcs for an eſcape in a canſe of action to 40s. 
and proves 30. this is ſufficient fer Hale, but in the boot: 
there is a quare de bac, being {5:ci!t. 2 Lev. 85. Which 
leads us to contider, 

| 2 


— 


SECT. II. Min genere! al ations in te Count arc Hulle 


cient, al}, when preciſe certainty gn bt tg bo exproffed in te d- 
claralicn, and when the rar y. 


ERTAINTY ia a general ſeaſe in a count is ſumcient, 
and yet in {ori particular cales more preciſe certainty is 
required, 2s will ser by the tollowtng cafes, if an annuity 
be granted upon © e cedent condition, 12 an action brought 
for this, tic Plaine ought to rechte the condition and ſhev. 
the pcricrmance ol it ;-and ally it: debt on an inderture de- 
miſcd, in which were divers covenarts and condiiions, and the 
defendant wes held in a ſum certain for the puricermance of 
all these, the plaintiff averred a breach of thy wine and hich 
good. Vide Lib. 3 17.6.8. Vide aut.. Tit. Var. 

In treſpaſs for papers and minume rss taken in a cheſt, h. 
plaintiff necd tot ſhew the value ot AE (heft in which thei: 
writings werd ir cloſed. 2 Ed. 4. 22. „. 

But in det for cloaths the plaintit dgl. t to ſhew the price 
of them; and it. is different in an „tion of corcnant for 
them. 714. 4 25. 

E” In 
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In ejectione ſirmæ for tithes, the nature and quality of the 
tithes is neceflary to be thewn in the count; to alto in an action 
for lands. Henry Harpur's caſe. Co. 11. Rep. 25.6. 

The giſt and every thing that is of the eſſence of the plain- 
tif's action, muſt be ſet forth in the declaration, and in this 
place we may lay it down as a general rule, that what ſeems 
properly to be the eſſence of the action, is that without which 
the court could have no ſufficient grounds to give judgment; 
and this is to be determined in every action according to its 
nature. 4 Vol. Bac. Abr. fl. 8. 

In an eſectiaue firme of a cloſe, the quantity of acres and the 
nature of them ought to be exprelsly ſhewn, (to wit) land, 
meadow, paſture, Wc. or wood, Wc. Edward Calls cafe. 
Ca. 11. Rep. 55.0. b. | 

A declaration upon the ſtatutz of hue and cry is inſuſſicient, 
becauſe the plaintiſf docs not ſhew the part iculars of the goods 
taken, Wc. nor that they were the goods of the plaintiff, but 
generally that they were in his cuſtody. Towunr. Prepu. 292. 

And in ejectment the plaintiff neces not declare on a demiſe 
of more acres, than the acres out of which he was ejected. 
Saunders 1. 208. . 

And by 11 H. 4. 72. it is ſaid that in debt againſt the ordi- 
nary or gaoler you need not declare how they were made 
officers becauſe an action lies againſi Officers in poſſeſſion. 
Hea. Max. ;. 

And note. That where a condition containcd in the obli- 
cation is to the advantage of the plaintiff, there he mult 
declare thereof by 21 Ed. 4. 36. Otherwiſe if it be to his 
diſad vantage, or contained in the condition of the obligation. 

If an infant brings a writ of aſliſc of mortanceſtor, he need 
not ſhew, that it is within the time of limitation, becauſe the 
infancy of the plaintiff ſhews that; C gud conflat clarg non 
debet werificart ; & lex non requirit wirificart, quod aptaret criæ. 
Hatten's calc. (io. 9 Rep. 54. 0. Vide 13. Ed. 3. 22. 6. 

In debt on an obligetory bill for payment of money to the 
plaintiff as foon as 1-veral bills of cott thovid be debated and 
ſettled, it ought tu apprar particularly, and certainly in the 
declaration, that they were ſerti:d, or that the default of 12. 
ſettling them proceeded from the detwdant. 2 San. tor. 
108. Town}. Prefa. 2G. 

So whcre a ſubmillion is to arvtrators, and if they cannat 
make any award, then o be decided by an umpirc, and tac 
award and wapireye are liunted to the fame day; it the um- 
pire makes an umpirage, the plaintt'! ouglit to ſhew in his 
declaration particularly, and not gensratiy pro gua rotione the 
arbitrators could not make their award. 2 Saun. 130. 132. 
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It a man brings an action of debt upon an arbitrament in 
his declaration, he ought to declare ſpecially, for what cauſe 
the award was made, and ſhould be certain in every matter, 
but different if he would plead in bar. 5 Ed. 4. 1. 

In an action for breach of covenant in law, and on account 
of the plaintiff's not ſhewing in his count that the land was 
evicted per eigne or elder title, he was barred. Notes cafe. Ce. 
4. Rep. 80.6. 

If the king's farmer brings a quo minus in the exchequer, it 
is neceſſary to alledge, that he is a farmer of the king's, but he 
need not thew this to the court, being a matter collareral to the 
action. Bellamie's caſe. Co. 6 Rep. 33. b. 

In a grare imped et, where the writ was, quare impedit ipſum 
pre/entare ad tate eccleſiæ, it was held that theſc words 
implied, there being two patrons and two incumbents. Richard 

S mith's cafe. Co 19. Rep. 135.0 & b. 

In an action on the caſe for diverting away the water of 
the plaintiff's mill, the ani has no occaſion in his count to 
ſhew, what quantity of water uſually run to the mill.“ L- 
trell's caſe. Co. 3. 389. 

In a formedon the tznant demands oyer of the deed, and 
the deed is ſnewn, and appears, that it was intailed by way or 
remainder upon condition, and although the plaintiff does not 
alledge the conditions performed, yet it is ſufficient and the 
defendant muſt anſwer. 

In pleading the county ought to be ſhewn, for this ſee the 
counteſs of Salop's caſe. Co. 9. Rep. 47. 4. 

And it is refolved that one may have a permittat for a nu 
ſance committed in the time of him who had the eſtate with- 
out the plaintiff's ſhewing how he came to the eſtate of him 
to whom the nuſance was done. 

In an action of debt againſt executors, or againſt the heir, 
the plaintiff is not 051 ged to aver in his count, that they have 
ſufficient to pay al! teas, but th's will come in from the adveric 
party. Pinchcr's caſe. C2. 9. Rep. yo. 6. 


* It is ſomewhat ſingular and worthy of obſervation, that a perſon cannot 
bring an action to recover poſſctiton ot a pond or other piece of water, by the 
name of Tuuter only; either by caiculating its capacity, as tor ſo many cubical 
yards, or hy ſu; ricial meaſure, for twerty acres of wat: r, or by 2 general 
deſcription, a+ for a pool, a watercourſe, rivulet, &c but is obliged to bring 
his action for the land lying at — bottom, and mult term it twenty acres of 
band cle with water. Brow 1 42. Decauſe water being a moveable 
wandering thing, I cannot have more than a tranſient uſu fructuary property 
therein, by the original law of _— fo that if a booy of water runs out of 
my poud i into that of another's, | am burred of auy right to reclaim it; but 
the land which that water covers, is permancut and immoveavie, and therefore 
in this I may have a certain and ſubſtantial property, of which the law will 
take proper notice, though not of the other. 2 Fol. Back, Comm. fel. 18. 4 

n 
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And where the life of the party is material, an implication 
that the party is in being is ſufficient. 14 Elia. Dyer zog. 

In debt the plaintiff declared on an obligation made at D. 
whereas it was dated at the manor of D. yet held ſufficient, 
for the manor might poſſibly extend into two vills and ſo un- 
certain. 34 H. 6. 1. 6. 

In debt on a recognizance with a condition indorſed it was 
objected that the plaintiff in his declaration, does net rehearſe 
the condition, yet notwithſtanding the count was held good 
and ſufficient. 36 II. 6. 2. 3. Cc. 

If a condition be expreſſed in the obligation, or in the deed, 
before theſe words, in cnjus rei beſlimonium, the piaintiff in his 
count ſhould all:dge the condition, elſe the defendant ought 
to expreſs it. Fide 36 H. 6. 2. 3. 4. Oc. 

In debt by an exccutor where two others were made execu- 
tors, and are dead, it is received 2s the better opinion for the 
plaintiiF to ſliew this with certainty in his count; and fo alſo 
in debt upon an obligation made to two men, where one of 
them happens to be dead. 36 H. 6 16. 

And in a can t Hlutre in Linden merchandize this ſhould 
be expreſſed, yct at the fame time it js not traverſable. 38 H. 
6. 30. e 

And laſtly by the 3 H. &. 8. if the defendant binds himſ-If 
by indenture in 484. to perfarnt alt cotenants contained in the 
fame, the punti hall declare on the breach of every cove- 
nant to walch the defendant thail plead “ Covenants per- 
formed generally,” and thea tic pinintitt muſt'afffign one or 
more breach es tpecially wheren on ige thall be joined; and 
this leads us next to point out, Ie Hax. Fel. 5. | 


S ECT. IV. en there is g recefiit; for the fluintif 5 mains 
cut @ title in His Cont, and when the contrar A. 


N 2 writ of guad perm ttot of à way the plaintiff was con- 

ſtrained to make out bis title ® in the ceant, by which he 
preſcribes, for this reaiun, that it is a choſe againſt common 
intent. 30 J. 6. 6. 

And in debt or formeden in the count, it i: ſufficient to fay, 
(that he dme or gave) Lecaute it is only, matter of ſuppo- 
ſitior, but hen by way of title in bar, hie ought then to plead 
abſolute ſeifin (nota bene di verſitulem . 34 U. 6. 48. 


—— — 


* Titulus off jufa cauſa foffederdi gue? nnfirum i, dicitur a turndo, quia per Nloum 
fE[effor deſendit terram ; plerumęue cenſiat er mun;mentis, ques muniunt & tventur 
cauſar, It is alſo uſed for a right, or intereſt for which no action lies, ex. gra. 
or a condition broken, or on an alienation in mortmain, .. $ Co. 153- 
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Alſo in detinue of papers by the heir of the feme, where 
the papers do not belong to the heir, until the death of the 
Jeme, a requeſt for the deliverance of the writings after the 
death of the feme ought to be alledged, and thus the fame law 
holds in detinue of papers by him in remainder after the de- 
ceaſe of tenant in tail. 33 H. 6. 3o. 

But of things which belong as of common right, no titie 
is required to be made out; and in an action againſt executors 
on a teſtator's bailment, the title /ervera bien en plaint. 35 H. 
6. 7. 8. | 

Laſtly, a condition that the oblige2 ſhall enjoy an office, 


according to a grant by letters patents, he mult ſhew the tenor 
of the letters patents, and the enjoyment accordingly. Iss. 
293. Latch. 16. 


Dr OT 


SECT. V. When the plaiatiff in his Coun! er Declaratiam 


ought to ſet forth the performance of the matter or thing, far 
Thich he brings his actieu, and when he ſhould not. 


T7 annuity brought for 101. pro ſervitio impenſo, the plaintii” 


is not required to ſhew in his connt a continuation of his 
being in his /ervice, becauſe the ſervice is uncerlain; but it i, 
different, if in order to make out certain ſervice, as the bein; 
his bailiff, park-keeper, Cc. but vid. 22 E. 4. 21 E. 4. 49. 
Ughtred's caſe. Co. 7. Rep. 19. a. 

And it the performance of the condition reſts on the plain- 
tiff, here in his count he ought to ſay, that he has performed 
the condition ; but otherwiſe if it depends on the part of the 
defendant. 22 L. J. 42. 

In debt for non performance of covenants contained] in ar 
indenture, the plaintiff muſt ſhew the breach of cor. nuns 
9 H. 6. 18. N 

An eſtate for life granted to a feme ſole, quamdiu xe, 

fla, in claiming this eſtate it is neceſſary to ſet forth in plead- 
ing a performance of the condition, ſcilicet, that the was ſole 
agreeable to the condition. 4 Ma. Dyer 143. 

But in debt upon an obligatioa together with a condition 
contained in the obligation and not indorſed, (to wit) in thi: 
manner, Be it known that I. C. bind me ta R. in 40l. to diſcharge 


and ſave Farmleſs the ſaid R. againſt W. felvend. tale die, Oc. in 


this cafe, the count is good gencrally, without faying that the 
defendant has xt di/charged and ſaved him harmleſs ;, fo if an 
annuity be granted fra cenſilis nipendende; yet if I grant an 

annuity 
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annuity to J. S. on condition, that I am enfeoffed, there in 
annuity brought, he muſt ſhew, that he has enfeoffed me. 
But vide 38 H. 6. 22. where in annuity pro conſilio impenſo, he 
ought to alledge that he has given counſel; and obſerve the 
diverſity between a condition to be performed on the part of 
the plaintiff, and on that of the defendant. 22 E. 4. 42. per 
Suliard. ) H. 6. 15. 16. 

And if the thing to be done by me, in conſideration of 
another matter to be performed by another, be to be executed 
at a place, and within a time certain, I mutt ſet it forth to be 
ſo done. Teownſ. Prepar. fol. 350. Cro. 130. 

And if all or part of the confideration be to ſtand to an 
award, cr make a ſurrender; it is not ſufficient to fay, I was 
ready to do it, but I muſt ſay I have done it. 1 BA. 109. 
Vid. Leon. 405. 

An annuity was granted for maintenance of him and ſix 
zoldicrs in de fenſione caſtri; in annuity brought for performance 
of the condition no avcrinent need be in the count, becauſe 
the condition was fublequenit, then in fuch cafe let the con- 
dition be negative or affirmative there is no occaſion to thew 
performance in the counts : but on the contrary, if the thing 
which paites, depends on a præcedent condition, and reſts not 
in him, until the condition performed; fo when a man is only 
intitied to an action, and this action do not lie, unicts the con- 
dition or contideratiou be performed, the plaintiff in his count 
ougnt to fhaew the performance, by reaton it amounts to a 
precedrat condition. 3 H. o. 33. b. Jide Ughtred's caſe. Cs. 
=. Rep. 10. a. ; 

As if I r-tzia a man to go with me to Rome, for the conſi- 
deration af 40%. now by his going to Rome hirſt commence: the 
cauſe or the duty; and theretore in a writ of debt, he mutt 
declare in the count that he wvos ct Rumer and the fame law 
holds good of a retuiner to ſerve me, Uritred's caic. Rep. 
6 

xt an annuity be granted until ſuch time as the plaiatiff is 
advaiiced to @ benefice, he ſhall count generally, without taving, 
that he is mt get advanced; but o:herwiic it the words are, 
when he is promoted ty a benefice. 15 H. 7.1. Vide 35 H. 6. 
22. Vide Ugihtrid's caſe. Co. 7. Rep. 10. ö. 

But if the words of the grant rua thus, that if he per- 
forms ſuch an act, that then he ſhall have an annuity ; it is 
required of him to ſhew a performance of the condition, the 
condition being precedent. Ughtred's caſe. 7 Rep. 

The caſe of the 48 E. 3. 3 and 4. was eflirmed tor good law, 
that where it appears, the indentures to be mutually made be- 

0 2 tween 
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tween 1. and B. by which A. covenants with B. to ſerve hin: 


in tlic war, c. and B. covenants in conſideration to pay him 


twenty marks; in an action of debt for theſe twenty marks, 
he may count gencrally or ſpecially entirely at his election. 
Ughtred's caſe, 7 Rep. 

But where an abbot without conſent of the convent grants 
a rent charge of 10/. iſſuing out of the monaſtery to J. S. 


pro conſilios ſus abbati & conventui ejuſdem loci impenſa & impoſe 


terum unpendendo ; in a writ of annuity againſt the ſucceſſor, 
the plaintiff ſhould aver that he has given unper abbati Scan- 
dentui conjulium ſuum apud W. in negotiis domus predict. « gendi* 

ad proficiuni ejuſdem domus, otherwiſe no action lies againſt the 
ſucceſlor; but it is different in ſuch an action againſt the pre- 
deceſſor himſelf. 

In an action brought for rent belonging to the office of 
ſencſchal, there is no occation for the ſeneſchal's averring thc 
excrciſe of the officc. 10 EZ. Dyer 270. b. 

To conclude, if one 3 to perrorm ſomething to ma 
in conſideration of ſomething to be done by me to him, 
previous to it; If 1 ſuc him for that he has to do for me, it 
muſt be averred, that I have exccuted that which was firſt to 
be performed by me, and till that be done I cannot fue upon 
that promiſe; as if one promi:c to me, in confideration that 
I forbear my debt till ſuch a day, he will pay me, &c. I mutt 
mew a forbearance ; for if | fic for it within the time, the 
aſſumpſit and den is gone. Prownl. 137. 2 Buiſtr. 334. 
Hab. pl. 7. 2 

But the caſe is different wi:re one promiſe is the conſi- 
deratiom of anuther, there not any thing is required to be ſet 
torth but the promile iticif to maintain the aktion, and the 
l WAINENT is at liberty to count, that in coniideration that he has 

commited to the defendant; the defendant promiſed another 
thins to him; 10 where a promiſe is tor a promiſe there needs 
no avernient of (xccution of that, which is executory in the 
promiſe, as in this caſe they are reciprocal. 

And in the 1 Cry. 54. Comer againſt Capper, it was held, 
rat a promiſe againſt a promife is a ſufficient ground to main- 
tan an action. 


—— — — 


S 6 CT. U CF miſpriſcons, mifrecitals, and falſe recitals 


11: the Count. 


Fa perſon ſells two horſes for 40.57. and in debt for the 
money the plaintiif declares on a fale of dne horſe for 40.. 
the defendant may plcad that he owes him nothing modo & 
forma, 
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forma, for this ſhall not be intended the ſame debt. 21 E. 4. 
22. 

And if a man declares in debt for 20l. upon a ſale of wood, 
and in evidence gives in only twenty marks, it ſhall be found 
for the defendant as if variance was to be in the things told. 
5 Elia. Dyer 219. | 

Leſſee 2 vcars covenants that he will not cut down trees, 
and enters into an obligation for pertormance of the covenants; 
in debt upon the obligation the breach was aſſigned for the 
cutting of twenty trees, and the jury found, that he had cut 
ten only, yet notwithſtanding it is falfly ſet forth, the plaintiff 
had judgment: for the covcnant is broken, and tor the reſidue 
it is no more but ſurpluſage. 2 Ja. Dyer 115. a. b. 

In treſpats brought 5 E. 4. the plaintiff declares of a treſ- 
paſs done the fame vear, before the purchaſing of the writ, 
the defendant pleads Not guilty, and he is found guilty : ten 
years paſted, yct the plaintiſf ſhall recover notwithſtanding he 
had miſtaken the time of the treſpaſs as the time in treſpaſs is 
not material. [..5 E. 4. 13. b. 

A term or in a replevin againſt the lord Parans::1t claimed 
for ten years when in truth he had the land for forty years, 
and prays in aid, yet he is not by this eſtopped of his term. 
12 Elis. Dyer 269. in aid the number of years is not material. 
Vide Slaunder's cale. Co. 4. Rep. 13. a. 

But a miſrecital of the ſtatute of the 2d of R. 2. Ca. c. the 
count was held infufficient, by reaſon that when a ſtatute is 
recited, it ought to be precitely, accurately, and truly recited. 

For miſrecital this muſt be taken, that it will ſometimes 
hart a deed and ſometimes not. See Hab. 18. 19. 20. 116. 
117. 128, 129. 171. | 


nn. 


* But it ſcems now by the limitation act for bringing actions, ſtat. 21 Fac. 
1. 16, all actions of treſpaſs, aſſault, battery, wounding, and impriſonment - 
muſt be brought within tour years after the cauſe of ſuit began, and not after; 
but the right of action in the caſes abovementioned, is faved to an infant, feme 
covert, non comps mentis, and a perion impriſ:ned, and beyond fea; 16 as they 
commence their ſuits within the times above limited, reipectively, after their 
i mperfections removed; with this proviſo alſo, that if n any ſuch actions, 
judgment he given for the plaintiff and the ſame be reverſed by error, or a 
verdict paſs for him, and upon motion in arreſt of judgment it is given againſt 
him; or if the def-ndant Le outlawed in the ſuit, and afterwards reverie the 
outlawry : in all theſe cafes, th: plaintiff, his heirs, executors, or admin 
trators may commence a new action within a year aſter ſuch judgment reyer:.d 
or given againſt the plaintiff, or outlawry ſo reverſed, hut not after. 

Note. It is further to be ob{crved, that if one ſue out an original, or take 
out a latitat within the time limited by the ſtat. it is a good bringing of the 
action in due time, and he is not barred by the ſtat. although he do not 
declare againſt the party within the time limited by the ſtat. Prac. Reg. p. 10. 
Acb. 181. ' | 

if 
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If tenant for life and the remainder man in fee, join in a 
leaſe by deed in ejeFione firme the plaintiff declares on a joint 
demiſe by the leſſce for life, and him in remainder, in this 
caſe the count is not good; for it was the leaſe of tenant 
for life only, and the confirmation of him in the remainder 
during the life of leſſee for life; and after his death it ſhall 
be faid to be the leaſe of him in the remainder and the 
confirmation of the leflee. Trefort's caſe. Co. 6. Rep. 14. b. 

In debt upon a leaſe for years, of ſeveral parcels of land, 
the parties were at iſſue, on non demifit, and * for parcel 
that he did not demiſe, Sc. the plaintiff here ſhall not have 
judgment for any part whatſoever. 9g Eliz. Dyer 261. 

And where the plaintiff alledges that he was ſciſed in fee; 
although an ettate for years at ſufferance, or a commiſſion, 


or licence pro hac vice tantum were ſufficient, yet by this alle- 


gation he has given an advantage to the adverſc party of 
traverſing it. 22 Elia. Dyer 305. 4. 

It a reſcous be made upon a diſtreſs, for rent, and the 
plaintiff declares on divers days of payment of the rent, when 
in fact for any of the days he has no right to diſtrain, not- 
withſtanding the count is good; and writ of reſcous lies for 
the remainder. 30 H. 6. 7. | 

In annuity the plaintiff declared, that the defendant was 
his receiver until M:chaelmas, when in truth he was on! 
until the feaſt of Pentecoſt, yet it was held good; for the feaſt 
is only ſurpluſage; thus if he declares for four years and in 
fact was receiver but for two years. 8 H. 6. 32. 

Laſtly, in battery it is not a plea to traverſe, that he has 
not ſtruck the plaintiff the day on which he has counted ; for 
if the jury find it on another day it is ſufficiently good; but 
of his own aſſault, the day which the plaintiff has counted, 
abſque hoc that he is guilty before the day or after, is a good 
plea. 19 H. 6. 47. | 

If the declaration be not a ſufficient foundation to give 
judgment, this may be moved in arreſt of judgment after 
verdict, becauſe judgment cannot be given, when it appears, 
that though the fact be found for the plaintiff, yet he has 
not ſufficient cauſe of action. 4 Fol. Bac. Abr. fol. 8. 

But miſtakes in the declaration cannot be taken advantage 


of in a plea in abatement, for the defendant muſt demur to 
it. Salk. 212. 


And 


centra 
hibitic 
bad; 


not 
like 3 
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And if the count does not purſue the legal form, it is not 
good; as in a formedan, Oc. that no * cſplees are alledged. 
Vid. Bro. Count 7. 

So, in prohibition ; that it is not alledged, that the writ of 
prohibition was delivered to the defendant ; though this is not 
tra verſable. 

And in attachment upon a prohibition, gued tenuit placitum 
contra prohibitionem regiam ; and did not count, that the pro- 
hibition was delivered to the defendant, and therefore held 
bad; for, the form ſhall be obſerved, even in matters that are 
not traverſable, as here; and eſplees in formedou, and fuch 
like; and yet, they are not traverſable ; and this default was 
pleaded to the count. Pro. Tit. Count. pl. 11. cites 9 H. 6. 61. 

Note. Ucn a plea to the count, there is not any other judg- 
ment, but that the plaintiff take nothing by his writ; and 
therefore, a fault in the count abates the writ. Bro. Tit. 
Count. 60. 5 E. 4. 6. 

Therefore in treſpaſs, when the plaintiff counted, leaving a 
ſpace for the place; and the defendant imparled; the plaintiff 
after this, could not amend his count; for which reaſon it 
was awarded, that the plaintiff ſhould not take any thing by 
his writ z /e vide hie, etiam ſpe alibi; that the writ thall 
abate, tor a default in the chunt: and, not the cut only, & 
agr. Pajch. 4 E. 4. 14. Bro. Tit. Count. 12. cites 20 H. 
6. 18. 

So, in a writ of debt, brought againſt one for 2010. quas ei 
debet & injuſte detinet : and, this writ was ſued, and returned 
in the preceding term: which term was that of Sc. Hillary, 
and the plaintiff counted upon a deed, (this fame Hillary term) 
made by the defendant to him; viz. upon an obligation made 
tuch a day and year of the king that row is; whereby the 
defendant became bound to the plaintiff, in the ſum now in 
demand, c. wherefore upon this, the defendant had day to 


—— e —é— — 


* Eſplecs, (explctia, perhaps from e::plco} ſeem to be the full profics that 
the ground or land yieldeth ; as the hay ef the meadows, the feed of the paſ- 
ture, the corn of the arable, alſo the rents, ſervices, and ſuch like iſſues. The 
profits compriſed under this word, the Romans call properly accefſiones ; nam 
acceſjirnes ea generaliter omnia, que ex re de qua agitur orta ſunt, veluti frufins, par- 
tut Suit cauſe ret quecumgque ex re frocedunt, And ubſerve, that in a writ 
of ri: of land, advowſon or ſuch like, the demandant ought to alledge in his 
count, that he or his ancsſtor, took the pers of the thing in de mand; other- 
wile the pleading is not good. Cowel Tut. dominus epiſcopus habebit emnia expletia 
& proficua de corona emergent ia. Plac, Parl. 30 Ad. 1. 

And it ſometimes ſiguiſics the farm or lands themſelves, viz. & pro eo quod 
pradict“ bomines, & corum animalia, per terras & paſcua mea if expleta cant & 
redeant abſque ullo ſervitio, Du Frecſac. 


im parle 
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imparle until this term: and now, Littleton demanded judg- 
ment of the count; for in the roll of the count, no place is 
ſhewn, where the deed was made, &c. and by advice of the 
court, awarded, that the plaintiff ſhould take nothing by his 
writ, c. Paſch. 4 E 4. 14. pl. 23. 

And it was obſerved, by Hixton and Forteſcue; that if the 
plaintiff or demandant, in a writ of right, quare impedit, or 
other writ, make a vicious count; by this, the writ: thall 
abate; and he ſhall not make a new count; nor amend : and 
where the count is vicious, there is no other judgment there- 
upon, but quod nihil capiat per breve ſuum. Bro. I it. Count. 
74. cites 31 H. 6. 15. 


SECT. VII. Of variance in the Count. 


HERE the writ was, gd permittat ipſum preſentare ad 

ecclefram, and the count was de advacatione duarum par- 
tum, yet it was held good, notwithſtanding this variance. 
IVindſcr's cate. Co. 5. Rep. 102. ö. 

And where a variance was in the count concerning the 
manner of the demiſe, yet it is ſufficiently good, for the 
chief matter is , dimifit, and not the manner and form. 2 
Ha. Dyer 116. 

A writ of error was brought grounded upon this, that in 
the writ the entire manner was ſpecified, and in the count 
different things as advowlons, Sc. and rents of aſſize were 
excepted, allo that the entire manor was not leaſed, as the 
writ ſuppoſed. 1 Aa, Dyer 97. 

And in treſpaſs the writ was for taking of his ſervant, and 
the count fets forth for the raking of his apprentice, the writ 
mall be abated. 21 J. G. 32. 

It the declaration varies from the writ the defendant may 
plead it in abatement; for he has abated his own right by 
proſecuting it in a different manner, Cro, Eliz. 7. 22. Cre. 
Zac. 654, Fon. 304. ED 

a gucd permittat the writ was ad nacumentum liberi tene- 
menti nuper Fohanns pleader & made querentis, and the count 
was ad nocunentum liberi tenementi iþ/jorum H. E. Notwith- 
ſtanding this variance, yct it was reſolved, that the count was 
good; tor, without concluding ad necumentum of they them- 
ſelves they may not maintain the action. Batten's caſe, C. H. 
Rep. 54. a. | 

In treſpaſs for an aſſault done in the county of N. and he 
counts that his aFairs by reaſon of this were not done in theſe 


counties 
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counties of N. and S. being two ſeveral counties; yet the 
count was held good, notwithſtanding this variance. 37 H. 
6. 2. 

And there is not any material variance between the word 
quondam and que fuit, as they each tignify the ſame thing. 3 
H. 6. 17- 

And, it may be pleaded in abatement; that there is a 
variance between the count, and the piaint, Reg. Pla. 282. 

Or, that there is a variance, between the count and the writ. 
Reg. Pla. 277. 278. 

And it a man bring a writ of appeal, of mayhem and count 
of battery, he abates the writ, becauſe the writ ſuppoſes no 
battery, and therefore is not purſued by ſuch a declaration, 
as it ought to be. Hauk. P. C. /:5. 2. c. 23. b. 40. 

But for other particulars relating to the form of appeals, 
vid. the foilowing books of entries. Cote's Entries 50. 51. 
Raſla'”s Entr. 45. 46. 

As to the mann-r in which the count, in 2ppeal, muſt 
purſue the writ ; it is taken as granted, that this like all other 
counts in other actions, muſt in ſubſtance agree with the writ, 
which ſhal) be abated, if the count vary from it, in any material 
point, And therefore, in a common appeal or dcath, if the 
appellant declare that the appellee traiterouſly Killed the perſon 
deceaſed, as he was going tO ſuccour the king in his eg 
the writ ſhall be abated becauſe that contains no charge of 
treaion. 

So alſo, if the plaintiiF in an appeal of mayhem declares 
that the appellce beat, as well as muiind him, the writ ſhall be 
abated, becauſe that mentians not any battery. Haul. P. C. 
lib. 2. c. 23. FJ. 78. Era. fit. Appen! 12. 45 Rd. 3. 26. pl. 
36. 21 Ed. 3. 23. pl. 16. 

In the fame manner where the: declaration tart, from the 
w:it ; as by laying the ofi-ace in the reign ot the preſent king, 
where the writ pp do ſed It to have bern in the reign Of a former 
king; or, by giving the deicadant a name, vittcrent from 
that in the writ, as where the writ cails him. A. H. of C. | 1 
alderman, and the declaration A. H. of C. £/q; or, where the 1 
declaration is otherwite defective, in not pur iuing the writ; 1 WY. 


4 | 7:48 
or, in not ſetting forth both the fubltance, and circuniſtaaces 1 


| +. | LES 
ot the fact, with that certain ty which the ly requires; or, | "Yi! 2 
in laying the offence in a diiferent county, fran that in which | 
the writ was 3 Hewt.: F.C. lu. in. Fs. | 


Coro. 110. v. brief. Sug 231. Tei. 120. (ro. Elia. 196. 
Haw}. ſec7. - 47. 79.0. 


Alſo . f 
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Alſo if the plaintiff, or defendant, be named by one name 
in the count; and, by another name in the writ z it may be 
pcaded in avatement. Att. Ent. 4. Reg. Fla. 277. Vid. 
.. 

And if the dectaration be for 40 J. damages; and the decla- 
ration for 100 J. it is bad, if the advantage be taken before the 
plea in bar; but it is aided afer verdict if the jury find within 
the damages in the writ. 

If a writ in repleuin be of beaſts, and the count of a hork: ; 
the count makes the writ falſe : and for this cauſe, a judgment 
was revericd, in the caſe of Haſelp v. Chaplin. Cro. Eliz. 
329. pl. 4. and vid. Crs. Eliz. 556. 

In an action upon the cafe; tor that the plaintiſf was poſ- 
ſ:fied of an houſe and garden for twenty years: and, the 
defendant being a butcher, had a fiarghter/ru;e, and yard, next 
adjoining to the plaintiſr's garden; alſo, that the defendant 
had exalted his yard, and made a ditch, whereby he conveyed 
the ih and the fal of his beaſts, which he flaughtered, into 
the plaintiP's garden; wheretore, Sc. upon {v:/ grilty plead- 
ed; it was found tor the plaintiff: and now after verdict, it 
was movcd in arreſt of judgment, that the writ was varient 


from tac declaration: for, the writ was only for the raiſing of 


the yard ; and the decluiration in, for He exalliig of the yard, and 
for mating a gutter therein; therefore, more comprized in the 
declaration, than is in the writ : whereiore, Sr. and for this 
caule, the court held it to i»: 7/3 and not aided by the ſtat. 
of 18 Elia. for that helps oaly, where there is net any writ. 
but not, where the writ az declaration vary in firb/tance ; 25 
then it is cf of the fiat. Neri v. Palmer, Fah. 42 Elia. 
Rot. 1310. Cra. Elia. 829. #1. 34. 

But otherwiſe; if the count demand leſs than the writ. 
leb. 37. fl. 43. Cumberland v. Cumberland, aud vid. Th. D. 
4 9. c. 5. J. 36. 40. f 

50, it the count fhews, that there was not any cauſc of 
action. 1 Fel. Com. Lig. 41. (G. 8.) | 

Ard if a new aſſignment makrs a material variance from the 


writ, the writ Hi abte: for, the new afligament ir part «of 


1 fo r4 1707757; + therefore in treipats in the Common Pleas, the 
plaintic made a new aflignment in una acra terre ſive prati z to 
witch the deicndant picaded, Net gailty; whereupon the 
court adjudged the waole pleadiag wid; ſaving, that the 
writ ad, upon that uncertainty: for which reaton obſerve, 
that this new aflignment is as part of the declaration; other- 
wile it could not be that the writ ſhould abate; but rather 
tlu e cught to be arv/cad”s and then, it ought to commence 
at 


ov ww &Ay 
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it the new afſtgnment ; which is not _ for the cauſe afore- 
laid. Lee v. Mayer, 1 And. 31. pl. 7 

But 2 variance by way of explanation is not fatal, ſo if the 
variance be in words, and not in ſenſe; as if the writ be of 
tro carves of land, value :0/. per annum, and the count be 
af 10 l. of land. Vid. Th. D. I. 9. c. 5. fed. 7. Er. Tit. Vari- 
ance, pl. 5 2. 

And as to this point Brafon fays; Oportet imprimis quod pe- 
tens rem deſiguet quam petit, videlicet qua:itatem, ut ſciatur utrum 
petatur terra vel redditus cum pertinentits. Item quantitatem, 
trum videlicet At plus vel minus qued petitur. certam enim rem 
artet deducere in judicium, ne contingat judicium eſſe del. for tum 
vel chſcurum, quia de re inc:rtu in ;udic:um d:dvHa certa peri non 
paterit ſententiu, licet quand: que 4 incerta re agatur, Fudex five 
faftic. (in quantum ei pojhbile fuerit } certum debt oroferre jud:- 
ctum. ſpecificare autem poterit ſic; ut 7. dicat, Peta verſus talem 
{it maneria, quandeque cum perlinentiis, quumdoq ue firs. Item 


tot feoda militum cum fertinentiis. Item tot carucatas terre, t 


virgatas, tot acras, tot * ſelliones. item tet libratas terre, 158 
ſalidatas, tot bavatas ſecundum diverſtatein tenementorum, & {ecun- 
dum quod in brevious de redo & de ingrefſu continetur, & ita quod 
narratio brevi conveniat, a quo ſe diſcerdet, & brevi uct conveniat 
aarralio, amittit petens, 7, lun admittitur variatio. 

Admittitur tamen variatio quandogue, dum tamen dicat fimile, 
ut fi contineatur in Irevi quad petat duas carueutas que per annum 
valent, decein libratas, nun propter hae recedit a brew ſuo, ft dica!, 
Fete decem libratas terra, quia dicat gud tantundem vet; nan 
enim refert, utrum quid fic at vel juum / f mile. 

In an account, the writ was againſt the defendant, as re- 
ceiver of es 3 Ci e crunt that Je received 190 tlorins, of 
the price of 4s. each; and it was adjudged good. Th. D. Ji. g. 
c. 5. jet. 14. cites ich. 6 Ed. 3. 40. (i. 17.) 

Jo, it the variance be, by particularizing that in the count, 
which is gen-ral in the writ, as if the writ be in account againſt 
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* Sellio. Afodus Agri fle ex Gallico Seillen, Lira, Perca, , 7 Edo. 
Colus ad Littletaneam: by the grant of a felton of hund, lie terræ, u ridge of 
land which contains no cert:.: uty , for fome ar: greater and fome Ee lc der, and 
by the grant d: una porca @ ridge dath paſs. Sciis i derived of the French word 


— ＋́—ͤ — — — 


Sellon for a ridge, & feliv, ing ak Shelmannus, io, ſulcos u/innot non cer tos 
continens. Anylis aliis, à ſtiche of land, aliis a, , aliis a r dye. Covellus 
vero «it, alias ucram inter, for jroerum, alia; , minus, dim dium continere. 


Tor more concerning the thougl.ts of the . of this uncertain term. 
Vid. 5 Vol. Ducanye's Gloſlary. 

Where it is ſaid ** Non abſuria derbe off macis 0 originatio, gue modo ex ſcriptoribrs 
Anglicis propeucbatuy : at ui woriſrrilior widetiy que d Gallico jiller, ſccare, dedu- 
citur, adeo ut io, modus /t it ami, quantum ſcilicet anus ſector per diem ſecare fpoteft : 
qua raticne fectur a prot t. u: bar i ſipru obſervotum 2/3,” For more vid. the lame 
authorities, 


one, 
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one, as bailiff of his manor ; and the count demands an uu. 
of tix beaſts z-/y, Yet fuch writ and count have been adjudged 
good. Fig: 4h. D. J. 9. c. 5. fed. 10. cites Mich. 4 E. 2. 
Acccnibt, 113. 

And upcu a writ in debt, a count in detinue, or annuity is 
good. 7½. D. lib. O. c. 5. jet. 10. who cites Paſch. 15 E. z. 
Brit? 682-29 &s 3. 4 6 Variance, 68. 

And where in treſpaſs; the writ was, that tlic defendant 
had committed divers cxt,r7i57159, and opprefſions ; and the conn; 
was, that hie had committed ex/ortions, and yrievances ;, ſcil, 
impounded their beaſts, and detained them, until they had 
made teveral nes; and diſtrained them by frequent diſtreſe; 
whereby, C. and held good. Th. D. Ii. 9. c. 7. dt. ꝗ. cites 
31. . „ 8 

In attachment, upon frebibitian, the writ was, gquare, . 
fecutt junt plocitum in chria chriflianitatis de advecatizne eccleſi, 
de Sijicn, in lſianeni ccrn. Sc. and the count was of a ſuit 
in tha court chriſtian, for tlie iet, ablutiont, and mortuaric: 
of the church, Sc. and the defendant pleaded this, as a vu- 
riance;, but, the opinion of the court was; that the defen- 
dant ſhowle aniwer. Th. D. J. 9. c. 5. ſed. 12. 

So if a guure iinpedit be, which brlongs to our gift, generally; 


and the count is, which belongs in theſe words, by reaſon / 


ou. preverative, Ihe king and queen v. biſhop of London, 
and Dr. Lancaſter. Hill. 4. IW. & AM. H. R. Rot. 964. and 
965. Cærth. 313. 


Note, it the writ be for waſte, in lands, houſes, woods 


and gardens , yet the count may be, of one thing only. Urs. 
Ti'. Conmnaent ; pl. 4. cites 9 £. 4. (40 E. 8. 5.) 

But if the count demands zucre than the writ; as in an 
account, to account from 475. 3. of Ed. 3. to Mich. 5 L. 
2. When the writ was purchaſcd fifteen days before Mich. 
the writ ail abate. V. Th. D. li. 9. c. 5. je. 2. cites Mich. 
K. . lan Tabs Brio, 798. 

And in error upon a judgment in debt: the error was, 
chat in the writ, he demanded 166 J. 13. and 4d. and in the 
declaration, be demanved , pundred and ſeventy-one pounds 


ien fhilliaas; and tor this variance, the jrugment was reverſed. 


Hes d. nah ad v. Nuthall, Mich. 32 and 33 Elia. in B. R. Cro. 

Eliz. 198. pl. 17. | 
In an action of reis: the writ was, bona & catalla, the 
detendant ct & afportamt ; and counted, that the defendant 
took and carried away one bale of wead, and becauſe the writ 
was dt worranted by the count; (tor the writ was bona & 
culglla; and the count was but of one bale in the fingular num- 
ber; 


Alth 
coun 
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'T 
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ber; and therefore it ought not to have faid 2 & catalla : 
and fo, the writ ſhould have been one bale of woad, &7c.) 
and it was awarded, that the writ thouid abate. Trin. 13 I. 7. 
Kielw. 35. pl. 1- Marginal references; Pl. Com. 229. a. 
F. N. B. 68. i}. Winch. 35. Cr. El. 339. ibid. 550. Kiclw. 


212. A. 


— 


8 ECT. VIII. Of r-nugnancy or ſurpluſuge in the Caunt. 


N a cefarit if the tenure be alledged by homage, fealty, 
] and rent, and the demandant counts quod i in ſuriendo ſermtta 
pradicto cuil, vet it thall be taken by reaſonable contt 5 
to he fuch ſervices in which a ceſſe vi⸗ may be. Fid. 6 H. 

7. in Juſtice it indham's caſe. Co. 5 Rev. E. a. 

And it has been held for a maxim, among the ancie ent 
nn that // ſurpluſaye the cunt does not obate ( ſurpluſa- 
cit non mnocet) as is ꝙ Hen. 6. 325. by Relje : and lo is 4511. 
3. 2 21; wherein a quod ei def: weeat the demandant alledged 
8 in himſelf, and likewite in the donor, vet held good. 
Although as it appears by the book of 3 H. 6. 41. if the 
count wanted cfplees the {ane 2 nave been ill. And by 

the 4 of E. 4. 1. and 20 H. 6. 

Tho' ſurpluſage will not abatz — count or declaration, yet 
a blank or ſpace left, abates the ian. 

In error to reverſe judgment given in the court of Hi, in 
an action on the ce, where the plaintiff declared that he wwas 
jeifed of a moſſuage, and that the drfendant built anther near it, 
end continued the ſaid building from ſrch a day t9 the time of the 
lovying the plaint, by realon whereof he ſtopped up his lights 
Y adouc ohſtupavit, there was judgment for the plaintick and 
entire damages given; and now the error aſſigned was that 
by reaſon ok the words adhuc ob/tupavit, damages were given 
lor ſomething after the plaint levied, to which it was antwered, 
that the word adbvc doth refer only to the time of bringing 
the plaint, and not to any thing which happens teren! 
It is to thew, that the defendant has not abate the nuſance 
they are words only of form, and uſed in mott declaration: 55 
e. folvere contradixit & adhuc contradict, Fr. an fo are the 
pleadings in the entries in this very cafe, g. that the d-fer- 
dant built a new houſe, by reaton whereof the greate't part 
oi the plaintiit's houſe magna tenebritate objerrota fuil, & 
abe exi/lit ; and for this reaſon the plaintii? had ju lament. 
4 47:4. 152. 153. Mich. 4 V. and MH. in B. R. Carter x. 
Cat mar 7 . 


Aud 
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And in treſpaſs for taking and carrying atry ins timber and 
brick, ſuper lerram ſuam jacent” erga confectiunem domus de nass 
ediſfical. And the court held this inſenſible, for they could 
not be materials towards the building of an houſe alread 
built, /ed quare, if that was not ſurpluſage. Salt. 213. in 
pl. 4. cites Hill. 8 W. 3. B. R. Latuliy v. Arnold. 

In covenant againſt an apprentice, the plaintiff aſſigned for 
breach, that the apprentice before the time of his apprenticeſhip ex. 
tired, & durante tempcre que fervivit, departed from his moſler; 
fervie; the defendant demurred and had judgment becauſe 
the declaration was repugnant, for it ſhould heve been durante 
tempore qu fer vire deow?. 1 Salk. 213. pl. 4. Trin. 10 W. z. 
3. R. Reil v. &rper. 


— ———— ¶ —j— 


S ECF. IN. Mat matters nerd net ve (et ſerth in a De- 
claratian, yet dri as Cd. cu th, re in a Declaraticn, 
mere eouats thea uιανννj“ q ruay te rue out. 

Naa bill of exchange, io an action by the indorſee againſt 
the indorſer, there needs nt h et forth in the declaration 
any demand from the original dawn, or even any endeavour 
to find him out. 2 Burrows Hb. fel. G77. Hehn and others 
v. Adamſon. 


. — . * * * mc 
And on a policy of an it hre 4 declaration for a total lols 
will fupnort a verdict and damages tor 1 partial or average loſs ; 
* = * . 2 ** ; 8 * a . th 
and in tuch cafe the plaintitt pizy recover i than he has laid; 4. 
3 1 . < 
but „rt mere. 2 Vol. Burrow's Rep. 101. 980. Gardiner v. 
Croz!Uaic. Hiil. 33. Geo. 2. a 
Note. An amendment of a declaration in civil actions, t 
may be made at pn, time vhilſt all is in paper; and the like in 


penal actions, if d mnendment be at common law: but the 
ttatutos of amen:nent do 1? extend to penal actions. 2 Fel. 
Burrows Rep. fe. 103, r0y9. Borjroid, qui tam, r. v. Alil- 
ner. Mic. 1 Ces. 3. | 

la the caſe on a puiicy of aſſuranct, in which was contained 
the counts; upon this me court ordered three of them to he 
ftruck out; at the ſome time with this reftricion, without any 
coits (as being juſtificd by precedents). 

And in this cafe it was determined that the plaintiff mar 
recover an h loft, on a declaration tor a total loſs. Let 
allowed he mall have liberty to declare S ways. 

Ent where the policy 5 fiyned by tho dofendant?s agent, and not 
by Firafelf, it is held wnrece/ſary !o declare double, that is to ſay, 
once 
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once on a figning by himſelf, and again on a figning by his 
agent : the better way, being conſidered to declare according 
to the truth. 2 which the three antecedent counts, alledg- 
ing it to be ſo ſigned by the defendant himſelf, were accordingly 
eraſed. 2 Vol. Burrow's Rep. fel. 1188. in the cafs of Sata 
Nickel;on v. Steph. Croft. Trin. 1 Ges. 3. 


SECT. X. Of 7h» Count or Peclaraticn in general. 


T is generally uſual in actions upon the caſe to ſet forth 

ſeveral cafes, by different cute in the fame declaration; 
to the end that if the plaintiiF fails in the proc! of due, by 
may fucczed in another, 

As in an action on the caſe upon an aunt for gos fold 
and delivered the plaintiff” ufually counts or deebares, iirit 
upon a ſettled and agreed pric? between him aud the dla len- 
dant; as that they bargained for 20. and lett he fhond bf 
in the proof of this, he counts likewif: upon a 19 = 
bent, that the defendant bought other goods, ord agreed to 
pay him fo much as they were reatonainy worth; and then 
avers that they were worth other 20/7. and ſo on in three or 
four gificrent” ſhapes z and at lait chucludes 2 declaring 
that the defendant had refuled to fulfil any of theſe agree- 
ments, whereby he is endamuged to tuch a — 

And if he proves tha caſe laid in any one of his counts, 
though he fails in the reſt, he fall recover proportionate 
damages. 

And this declaration always concludes with theſe words, 
© and enges he brings fi! Wc. inde producil ec Pai, CHE» - 
by which word „ ſuil or ſectu, (a ſequends) were antientiy un- 
derſtood the witnctics or followers of the plaintiti, Cid. in 
Porleſc. 628; 

For in former times the law would not put the defendant 
to the trouble of 2n{weriny the charge, til ole time as the 
plaintiit =_ made out at leaſt a provablc cate; - - Bra? 40D 
Flet. I. 2. c. 6. ä 

At the end of the declaration are added, alſo the plant? 
common pledges of proſccution, uit. Ju Let an t. Lark 
Lor; the whole of which at preſe nt is become a mere Bate” 
of form; and theſe names are always returned as the ftandi g 
Plc dges. 

But the anticut uſe of them was to antwer fe the ! 
who in cafe he brought an action without canto, or otic 2 
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the proſecution of it when brought, was liable to an amerce- 
ment from the crown for raiſing a falſe accuſation ; and in this 
manner, the form of the judgment till is. Finch. L. 189. 252. 
3 Hel. Black. Com. 275. 

So that we ſee they were formerly of uſe to anſwer to the 
king for an amercement of the plaintiff in cafe he were non- 
ſuited, barred of his action, or had a verdict and judgment 
againſt him. 3 u. 275. 4 Inſt. 189. 

For if the plaintilF neglects to deliver a declaration for two 
terms after the defendant appcars, or is guilty of other delays 
or defaults againſt the rules of law in any ſubſequent ſtage of 
the action, he is adjudyed tf U foll;w or purſue his remedy as 
he ought to do, and therefor: a Hu- ſuit or nan profeqtitur is 
entered; and he is {aid to be u- pr 3 Vol. Black. Com, 
fol. 296. 


COUNTER- PZEAS. 


CHAT. AI. 


51 
SECT. I. The /gnification of the word Conmer-Plcc. 
1* 
OUNTER-PLEA, is compounded of two French words, 
contre, i. e. contra, aduerſu˙, & Claider, caiuſutmm agere z its 
ſignification properly in our common law, is a replication to a2 
ande pricr for when the tenant by courteſy, or in dower, a 


praycth in aid of the king, or him in the revertion for his 
better defence; or elfe it a ſtran zer to the action begun, de- 0 
tire to be recc ved; in erder to lay what he can for the lateguarc! 
of his eſtate ; that which the demandant alledgeth againſt this 
requett, why it ſhould not be admit cd is called a conritcr-plea 3 
and in this fignification it is ufed. 25 Fd. 3 fat. 3. c. 7. Ser 
alſo te terms of the law. fol. 172. and the fat. 3 Ed. 1. c. 
39- 

80 that : a counter-plca is a kind of replication, as, when the 
tenant in dowcr, or by the curteſy, prays in aid of the king, 
or him in the reverſion, for his better defence, as has been be- 

ore mentioned. 

Or clſe, if a ſiranger to the action begun, deſires to be re- 
ceived in order to lay what he can for the ſafeguard of his 
eſtate; that which the demandant ailedges againſt this requett, 
why it ſhould not be admitted, is called counter-plea. Reg. 
hay 118. 119. Bre. Tis. Crun. 25 E. 3. fat; 3. c J. 1 

. 39. SECT 
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SECT. II. Vat ſhall be confidered as a goad Counter-plea, 
& e contra, 
W HERE one juſtifies as ſervant to another, and prays 
aid of his maſtcr in treſpaſs ; or if he prays aid of the 
reverſioner, as the caſe is; it is a good plea for the plaintiff to 
ſay, that he of whom he prays aid, is dead. 32 H. 6. 33. 
34. 
But where a man is vouched as heir, it is not a good coun- 
ter-plea, to ſay, that his father was a baſtard ; but he ſhould 


ſay, that neither his father nor any of his anceſtors, whoſe 


heir he is, were ſeiſed, Wc. and this is a counter-plea given by 
the ſtat. 40. E. 3. 14. 


 ” 2 2 — 
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CHAP. II. 


SECT. I. Hen the Cuftom F the realm i: the Comman Lan. 


1. HEN it is the common law, there is no occaſion to 
alledge or plead a * cuſtom. 22 JI. 6. 21. 22. 

And a cuſtom is always local, and ought to be alledged in 
a place certain; but a preſcription is perſonal, and ſhould be 
alledged in ſome perſons certain, as in ſuch a man, his an- 
ceſtors or predeceſſors, or laſtly, in thoſe whoſe eſtate he 
enjoys. 

A preſeription is ever to be of ſuch a thing, and in ſuch 
manner, as it may be underſtood originally to have had a law- 
rul and legal commencement, otherwiſe it is not good. 


- — 


— 


For cuſtoms or preſcriptions, the former of which muſt be ſtrictly taken. 
"*enk. Cent. 63. the law ſuppoſes an original real compoſition to have been re- 
gularly made, which being loſt by length of time, the immemorial uſage is 
allowed as evidence to ſhew its once exiſtence, and that from thence ſuch uſage 
was derived. Time of memory hath long ſince been aſcertained by the law to 
commence from the reign of N. 1ſt. which rule was adopted by the ſtat. of 
eat. 1. (3 Ed. 1. c. 39.) when the reign of E. 1. was made the time of limi- 
tation in a writ of right, and it has been ſenſibly remarked by a moſt learned 
modern judge, that fince by the ſtat. 32 H. 8. c. 2. this period (in a writ of 


right) has been rationally reduced to ſixty years, that the date of legal pre- 


fcription or memory ſhould ſtill continue to be computed ſrom an era ſo very 
antiquated. See Rell. Abr. 269. pl. 16. 
But 
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But a cuſtom may be contrary to the rules and maxims ot 
law, ſuch as tenure or borough-Angliſb, gavelkind, copyhol: 
land. 

Alſo, lands are deviſeable by cuſtom, fo that it be reaſonablc. 
Co. 6. Rep. Gateward's caſc. Perriman's caſc. li. 5. 

No one may preſcribe for lumſelf, but he who has the fee. 
and all other eſtates derived out of the fee, as leſſee for years, 
life or at will, ſhould preſcribe in him, who has the fee. 

A lord of a manor preſcribes that he and all thoſe whoſe 
eſtates he has in the manor, have utually had an heriot on the 
death of any tenant for life or for ycars within the manor, and 
held good, notwithſtanding the cttates of the tenants have not 
a continuance, 21 H. 7. 15. 

Note. Preſcription cught not to be in the negative; but 
in the negative, with aa afiirmative is good. 14 H. 6. 
22 #5. & 36. 111 4. 2. 

In replevin the avowant ſays, that the plaintiff and his an- 
ceſtors and thoſe whoſe eſtate he has ia ſuch lands, Cc. have 
common in the place where, &c. being the land of thc 
avowant, and that he and his anceſtors, c. have paid 204 
per ann. to him and his ancettors for it, and thus avows : hel 
good by the court. 25 FH. 6. 3. 

When a corporation (which has ſomething by preſerip* ion) 
be changed, and incorporated by another name, in what man- 
ner they thould preicribe. /7d. 6. Nep. 66. 7 Ed. 4. 37 
8 Nep. 64. and it is a maxim in law that cuſtoms and pre- 
{criptions againſt rcafon are void. Cs. Litt. 140. 

The inhabitants of a ville cannot preſcribe, but they may 
alledge a cuſtom. 13 Ed. J. 2. | 

A man preſcribes that he and his anceſtors, and all their 
tenants at will have common of turbary, it is ill, vid. the 
vrelcription of the biſhop of Vincheſler's caſe. 2 K. 1. that 
he and his predecefiors biſhops have uſed time bclore, C. 
tor himſeif and their tenants to hold the demefnes ol thr 
manor diſcharged of the tythes, Wc. 9 17.6. 62. 


— - —_ 


* A pricrintion de 199 drcomonts 15 2 claim to be entirely diſcharged of title: 
and to pay ho conipenſation in licu of them, thus the king by his prerogative 
„ ditcharged from a itithe. Cro Eliz.g1r. Wright againtt Wright, 

So a vicar ſhall pay no titncs to the rector, nor the red or to tlic vicar, for 
ecel:/.a deimas, non folvit ccclepe: Cro. Fliz. 470. Tilumeo againſt Ale: flew. 

vt there privileges are perſonal both to the king and the clergy ; for ther 
tenunt or leſſee ſhali par tithes of the tame land, thorgh in their occupation 
it is not tithable. and generally ſycaking it is an eſtabliſhed rule, that in tay lands, 
mutus de non decimando nn volt ; Nut fyiritual perions were Aways capable of 


having their lands diſcharged of titles by various ways. Vol. 3009. Cs. 
Je. 32 * 


A bene: 
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A benefit, or profit to take, may not be claimed by cuſtom, 
in the lands of another unleſs in caſes of neceſſity, as in the 
caſe of a copyholder, claiming common or other profit in the 
waſtes of the manor or other land of the lord within the 
manor. But when he claims it in the lands of ſome other 
within, or without the manor, he ſhould preſcribe in the name 
of the lord; and where the thing is aliened and fevered from 
the manor or becomes in arrear to the lord in what manner 
the copyholder in fuch cafes ſhall alledge the cuſtoin, vide. 
Sewain's caſe, Ib. 8. 64. Gateward's caſe. Ii. 6. li. 4. 31. 2. 

In an action upon the caſe for ſtopping of a water-courſe, 
which currere conjucvit, and held good. 

Bur againſt the terretenant, or when he brings a guad per- 
mittat, or an aſſiſe he mult prefcrive and thew his title. 

A cuſtom pra bend private mult not be alledged in an upiand 
ville, which is neither city or borough. 

But matters that are pro bono publico as to have a way to a 
church, to make by-laws tor the reparation of a church, high- 
ways or bridges, or for a way to go to a common: all thefe 
may be alledged in an upiand town or hamlet. Co. Litt. 
110. 

Particular cuſtoms of particular places ought to be alledged; 
as the cuſtom of gaveikind, and borough-&rg/;, which cuſ- 
toms ſhould be precitely pleaded, and alledged; but vd. Crs. 
Litt. 175. b. where it is held ſufficient to fay, that the land is 
of the cuſtom of gavelkind, or or borough-E7g:/i/h, and the 
law takes notice of the quality of cuſtoms *. 28 H. 8. Dyer 
27. 6. Raft. Entr. 143. Cs. £ntr. G02. 


1 


Upon the diſſolution of abbeys by H S. moſt cultomary exemptions from 
tithes had ſunk in the fame mats of ruic, and the lands once more become 
titbable, tad they nut been ſupported by the Nat. 31 H. 8. c. 13. which enacts, 
that all perſons who ſnovid come to the poileliion of the lands vt any abbey 
then dillvived, ſhould hold them free and difcharged of tithes, in as large an 
ample a manner as the abbeys themfelves formerly held them, and frum this 
original have ſprung all the lands, which in lay lands do at prefent claim to 
be tithe free: for ir a man can ſhew his lands to have been ſuch cbbey lands, 
and allo immemorially diichurged of tithes by the cuſtomary ufage cf thole 
times. tius is now a good prefcription, de nor Jecimansdo. But he mult ſhew this 
in pleading ; for abbey jands, without ipecie} ground of diſcharge, ere rot diſ- 
charged of courſe ; neither will any preſcription de nen decimando avail in total 
* of tythes, unleis it relates to ſuck: abbey lands. LI. Com. L. 2. / 


| 1 le is a maxim cr {.oms particular muſt be pleaded, 


P 2 SECT. 
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SECT. Il. Of the manner of alledging and pleading a C uſtorr. 
A Cuſtom of deviſing lands borough-Eugliſb or gavel-kind 

may be alledged in a city, borough or manor, but not in 
an upland town, that is neither city nor borough ; but a cul. 
tom to have a way to the church, and to make by-laws for the 
ſeparation of the church, and wel! ordering of the commons, 
and ſuch like things, may be alledged in an upland town, that is 
neither city nor borough. Co. Lit. 110. b. 

But as to the manner of laying a cuſtom, and the difference 
between alledging a thing by way of cuſtom, or by way of 
preſcription, wid. 6 Co. 60. Hab. 113. Cro. Elia. 441. Poph. 
201. Style 477. 1 Lev. 176. 1 Vent. 300. 3 Lev. 160. 
Carth. 192. 4 Mid. 342. 2 Lutw. 1317. 

And where cuſtom for a way was laid u, talis habetur con- 
ſuetudo quod quilibet inhobitans haberet, Wc. and the court held 
it naught, for it ſhould be laid by way of fact triable, wiz. 
tempore cujus contrarium, &c. % fucrunt habere. 1 Sid. 237. 
1 Keb. 836. 

The law takes notice of the cuitoms of gavel-kind and 
borough-Znglifb, and therefore it is ſuſſicient to alledge gene- 
rally, that the lands are of the nature of gavel-kind, . 
But other private cuſtoms muſt be ſet forth in pleading, that 
the judges may be apprized of them, and where they obtain, 
and fo giv2 their deciſions with a proper regard to them. C:. 
Lit. 175. b. 
| Rd to ſuch cuſtoms as are no part thercof, but merely 
collateral, they muſt be ſhewed in picading as that the lands 
are deviſenble. 1 Lev. 80. Raym. 77. 1 Sid. 77. 138. Cre. 
Car. $52. | 

80 if a man would intitle himſelf to be tenant by the cour- 
teſy, without having itiue, or a woman to have dower of a 


raoicty, it is neceſſary to be ſhewed ſpecially, that time out of 
mind, Sc. 1 Sid. 77. 2 Sid. 154. 


And one preſcription or*cuſtom may be pleaded againſt 


another where they are not inconſiſtent, but a prefcription 
pleaded againft another is not good without a traverſe, Gods. 
183. 2 Med. 104. 

But for more concerning this, vid. 1 Rol. Abr. 558. 565. 
Fele. 215. 1 Bf. 115. 8 Co. 127. Cro. Car. 432. 
Jones 375 : 

Note. If one preſcribes to have a way over the land of H. 
to his ſreehold, B. cannot preſcribe to ſtop it. 9 Co. 50. 

f Obſerve 
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Obſerve, the cuſtom of a fore/t muſt be pleaded ſpecially, or 
the court cannot take notice of it ; for the foreſtlaw not being 
the general law of the land, the king's courts are not bound to 
rake notice of it, unleſs it be pleaded. Wilſon's Rep. 2 part. 
fol. 104 Palmer v. Slone and another C. B. Trin. 32 & 33 
Geo. 2. 1759. See the pleadings in this cafe at large, in the 
above accurate reports, 


. 


S &A--#5 XXIX. 


SECT. I. Vat fhall or fhall nat be acccunted a gad 
general plea in Debt, 


Releaſe of all debts diicharges the perſon and lands 
4 of the conuſor of a frat. and the execution alſo, 
though the perſon and lands are taken in execution; for a 
litcharge of the debt which is the cauſe, diſcharges the exe- 
cution which is rhe eticet. Cc. Lit, 76, a. 

So an acquittance for part of a debt in diſcharge of the 
whole (being ſo expreſſed in the acquittance) diſcharges the 
whole. Cs. I. ill. 212. 6. 

But in debt upon a contract ior 200. it is no plea that the 
plaintiff pending the action received 51. for the defendant 
ought to anſwer to the debet ; but an acquittance of parcel is 
a good plea to diſcharge the whole action. 22 E. 4. 51. a. 33 
55 Dyer 50. be 3 II. 7. 3. 8 H. 7. 4. 15 H. 7. 10. 7 

4 8 

In a ſcire fiat againſt the heir, and after judgment againſt 
him, upon a ni dicit, nothing by deſcent is no plea. 18 
Elia. Dyer 344. 

But in debt, if one pleads a plea, which goes to the action, 
and concludes to the writ, judgment of the writ ; yet the plea 
goes in bar. 34 /. 6. 2. 3. 

And in debt upon an obligation, where the condition is to 
diſcharge and acquit, the defendant thould plead, that he has 
* and diſcharged, and ought to ſnew how in particular. 
40 E. 3. 20. 

So in plcading that the bond is joint, he ought to ſay, that 
the other hath ſcaled, otherwiſe it is itl. 2 Co. 43. Ton. 304. 


Cra. 5 49. 
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And to a debt upon bond, it is no good plea ſay, that 
another was bound in the faid bond, conjunfim & divifim with 
the defendant and that the plaintiff had recovered againſt him, 
and the ſheriff permitted him to eſcape. 

But it is otherwiſe, if the eſcape be by the conſent of the 
plaintiff. i Cro. 75. 109. 240. 245. 551. 2 Cro. 142. 3 
Cro. 850. Hob. 60. 1 7 139. 

In debt on bond, the defendant pleads, that ſuqtum prediftum, 
was ſealed without date, and the plaintiff put in a date after 
& /jic non eft factum, and on demurrer adjudged againſt him; 
for by ſaying faftum pred. he had confeſſed his bond, but he 
ſhould have pleaded non / faftum. 3 Cr. 800. 

Condition to pay 35/. at Mich. and 35 J. at lady-day; and 
pleads payment of the 70 J. ſecundum form. conditionts accord- 
ing to the form of the condition and held good, though the 
condition implied ſeveral payments. 3 Cro. 256. 

Debt on a bond conditioned to do ſeveral things, the de- 
fendant pieads, performance generally, and demurrer ; ad- 
judged he ſhould have anſwered to all the particulars expreſſud 
in the action, but otherwiſe where it is to perform covenants. 
Wimbleton v. Halderup. Trin. 22. Car. V. K. Ret. 704. 

In debt upon bond it is no plca ; that he had accepted ano- 
ther bond in fatisfattion of the ſaid bond, or that he had ac- 
cepted a ſtat. Szaple, or that he had enfeoffed him, c. for a 
ſtat. Staple is but an obligation recorded, and one obligation 
cannot crown another, although they are both for one debt, 
and the obligee may chuſe upon which he will bring his 
action. 6 Cro. 44. 1 Cro. 85. 193. 2 Cro. 579. 2 Cro. 716. 
Mo. $72. 1 Inft. 212. con. Hob. 68. 8 Rial. 470. 

Condition, that the ebligor ſhall warrant and fave harmle(: 
on requeſt, the obligee ought to give notice, and require tlie 


obligor to fave harmleſa before ſuit, otherwiſe the condition? 


not broken. Ao. 189. Reg. Fla. 173. 

Debt upon bond with condition, that if the plaintiſf ans; 
his aſſigns ſhould enjoy fuch and fack land by virtue or fuct 
a demiie ; that then to be void; the defendant pleads, that 
after the bond to ſuch a day, the plaintiff had enjoyed the land, 
and held good, 1 Cre. 195. 

And in debt upon bond ti perform covenants in an inden. 
ture; if the deferdant pleads performed, he ovght to ſhev 
the dced in court; otherwiſe the plea is ill upon a gencra 
demurrer, for it is ſubitance. Rel. 20. Reg. Pla. 188. 

But in debt upon bond, conditioned not to alien land. 
without licence in writing, the defendant pleads, that he alicnec! 

licence in writing without ſhewing the writing in court, and 
held good. 6 Ce. 38. 2 Cre. 192. 


Vote. 
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Note. In an action of debt in the C. B. upon a judgment 
in the K. B. if the defendant pleads nul tiel record, he ſhall 
have a certiorari out of the Chancery, and by mittimus the 
record ſhall be ſent into the Common Pleas. Dyer 32. 6. 1 
Cro. 297. 

It he condition of the obligation be to deliver all writi 
concerning certain lands; in debt upon the obligation, the 
defendant may plead generally, that he has delivercd all the 
writings, and this is ſufficient. 4 H. 7 12. 

And in debt upon an obligation, conditional to pay all ar- 
rears, it is not ſufficient to ſay, that he has paid all; but ſhould 
ſay in certain how much arrears he has paid. 20 F. 6. 31. 

In debt brought upon an obligation, payment of the money 
to one upon another obligation is no plea, and the fame law of 
debt upon a contract. 28 & 29 H. 8. Dyer 32. a. 

In debt where one was obliged by indenture, to pay a ſum 
certain, payment without acquittance is no plea; ſo in debt 
upon a fingle obligation, payment without an acquittance is 
no plea; but it is otherwiſe in debt upon an obligation with a 
condition. 28 /. 8. Dyer 25.6. 


3 ECT. II. V bat ſhall be a god plea in Debt, & e contra. 


N debt upon a leaſe for years for the rent, 797 habuit, nec 

accupavit, is no plea; bur it is otherwiſe on a leaſe at will: 
and the reaſon in the caſe of the leaſe for years, is, becauſe 
debt for the rent lies before the entry of the lefice. 28 H. 8. 
Dyer 522. 4. 3 
In debt for rent upon a leaſe for years, it is no plea to ſay, 
that by the cuſtom the leſſor ought to repair the houſe, which 
he has not done, by which the leficz waived the leaſe before 
the day. 27 H. 6. 10. a. | 

But in debt for reat upon a leaſe, it is a good plea to fay that 
the plaintiff owed him. 28 H. 8. Dyer 37. a. 

In deht for arrearages ot rent againſt a leſſee for years, the 
defendant pleads that by commandment of the leſſor he has 
expenced the arrears upon the tenements in repairs, and held 
dy the court, no plea, becauſe the tenant is obliged by law to 
repair, if no matter be ſhewn to the contrary ; but if the i-iTor 
be held to repair by covenant this is a good plea. 34 H. 6. 
17. 18. | 

If in an action of debt the defendant pleads a general re- 


i-aſe, and no ſuch releaſe can be proved, he cannot afterwards 


lead the general iſſue, ni! debet, as he might at firſt, for he has 
made 
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made his election what plea to abide by, and it was his own 9 
folly to chuſe a rotten defence, and this Arifineſs is obſerved —_— 
in civil actions, quid intereſt reipublice ut fit inis litium. 4. — 
Black. Com. 332. i thing n Co. Com 
And in debt againſt a leſſee for years, the defendant cannot ; I dn 
entry upon him by the diſſeiſor, and that the plaintiff ia ring it to 
2 diſſeiſor; but he ſhould ſay, rien luy doit, © he owes him judgmer 
nothing.” 20 H. 6. 20. led t 
the par 
— — — DIE judgme! 
| time to 
1 * 
plea, 
CHAP. XXX. to 
SECT. I. Hat ir conſidered as 4 Default. 580 
EFAU L is an omiſſion of that which we ougit to V. — 
do; and moſt commonly taken for non- appearance in Ae 
court at a day affigned. Brach. J. 5. Trad. 3. and Fleta. J. 6. 22 
c. 14. | 
So where the defendant ſuffers judgment to go againſt kim 4 
default, or nihil dicit; as if he puts in no plea at all to the _— 
plaintiff's declaration. = * 
Or by non ſum informatus ; when the defendant's attorney 2 
declares he has no inſtructions to ſay any thing, in anſwer to \ 
the plaintiff, or in defence of his client; which is a ſpecies of *. 
judgment by default if either of theſe happen in actions where \We 
the ſpocitic thing ſued for, is recovered, as in actions of detinue pr 
or debt, for a ſum or thing certain, the judgment is abſolutely 1 
complete. 3 J. Black. Com. 397, * 
And after default in debt upon an obligation, the defendant Jan 
ſhall not plead variance between the writ, and the declaration, oa 
and obligation. 5 E. 4. 106. a, : "= 


DE MUR XE R. 


C RNA. . 


Ser. 1. if he defenition nature, linde and qualities of 
Demurrers; and alfa concerning the ad vantages = 4. 
vanla ges. | 


HE word demurrer in Latin demorere is derived of the 
French word demurer ſignifying manere in aligus loco, id 

Aa reſting or abiding on one particular point; and means in 
our 
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our common law a kind of temporary pauſe upon a point of 
difficulty in any action, and uſed ſubſtantively; for in ev 
action the controverſy” conſiſts either in the fact or in the law. 
Cr. Com. Lil, 71. 6.72. a. 

In chancery the defendant demurs to the plaintiff's bill aver- 
ring it to be defeClive in ſuch or ſuch a poiat, and demands the 
judgment of the court thereupon, whether he thall be com- 
pelled to make any further or other anſwer thereto. So that 
the party does not proceed farther on, but reſts upon the 
judgment of the court in the point, who deliberate and take 
time to argue and adviſe thereupon. Ce. Litt. 71. 

Alſo a demurrer is, when for the inſufſiciency of the count, 
plea, Sc. in point of law, the other party demurs, and refers 
it to the judgment of the court. Cy, I itt. 71. b. 5, Mad. 
132. 

30 that an iſſue upon matter df law is called a demurrer. 3 
V. Black. Com. 314. 

And there is a demurrer to evidence given to a jury upon 
trial of an iitue. P!, Com. 2. 3. HK. Ent, 607. Terms de 
4a Ley. 263. 

Which demurrer to an evidence is, when the party who de- 
murs upon it, demands the judgment of the court, whether 
the matter given in evidence be fniticient (admitting all to be 
truce) in order to tin a verdict for the plaintiff upon the iſſue 
that is joined, between him and the defendant. 

And when ſuch a demurrer is taken, the plaintiff and de- 

2ndant muſt agree the matter in fact, in diſpute between them, 
clie the court cannot proceed to determine the matter in law. 
Prac. Reg. 83, Peſch. 23. Car. B. R. 

For the court is not to try matter of fact, as that would be 
for them to give a verdict, the court being only to declare the 
law, whether (taking for granted that all tac matter given in 
evidence by the plaintiff be truc) it proves the iltuc in queſtion 
Or not. 

And a demurrer is ſaid be double, when be who demurs, 
aſſigns in his demurrer (by way of caufe) ons error in fact, 
and another in law, all to bu in the ptca which he demurs, 
which ought not to be done in one demurrer. Neg. Pia. 137. 
cites Pract. Reg. $3. 23. Car. 

And in the C. B. a demurrer to a plea, Sc. need not be 
received unleſs it is under a ferj-ant's hand. 3 Leon. 222. 
Compl. Att. 41. 

But this will not extend to a dewnrrer on 2 challenge to an 
array. 3 Les. 222. 

Note 


'| 
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Note. No demurrer to an indictment can be received aftc: 
verdict. 1 Sid. 208. 

And if a defect in pleading will not be amended after ver- 
dict, it is ſafer to join iſſue on the fact than to demur; for the 
fault in law will be confidered afterwards. 4 Co. 14. a: 

He who demurs in law confeſſes all fuch ma ters of fact, 
as are ſufficiently pleaded. Co. Lit. 71. 72. Burton's cafe, 
C3. 5. Rep. 69. acc. 21 H. 8. Dy. 21. 

Ard if there be a demurrer to part, and iflue to part, the 
demurrer regularly ſnall be determined firſt. 

Yet it is in the diſcretion of the court to try the ifſue be- 
fore the demurrer is determined. Co. Lit. 71. 72. 125. 6. 
Dal. 2. | 

After the demurrer joined, the court ought to give judg- 
ment according to matter in Jaw, without regard to matter oi 
form (except in things particularly or ſpecially expreſſed in 
the demurrer.) Co, Lit. 71. 72. 304. b. fat. 27. Al. 5. 

A demurrer is a confeflion of matters in fact, but not ot 
matters in law. Vid. Earion's caſe. Co. 5. Rep. 69. that this 
is to be intended of matters in fact ſufficiently pleaded as has 
been mentioned before. 28 H. 8. Dy. 21. 

And a demurrer on matter of fact touches not the matter 
in law; for notwithſtanding the demurrer, the matter in law 


is faved to the parties. F 7d. cafes of ilander. Co. 4. Rep. 
14. 0. 


After a general demurrer, the juſtices cannot take notice of 


c juriſdiction. 7 EI. Dy. 240. 241. 6. 
th And in wafte if the defendant demurs upon the declaration, 
and it is :djudged againſt him, a writ ſhall not iflue to inquirc 
of the waſte, becauſe this wos confeſled by the demurrer ; bur 
a writ th all iſus to inquire of the damages. 34 H. 6. 5. 

As there is no iſſue upon the fat, but when it is joined 
between the parties, to there is no demurrer in lau but when 
it 13 70. Ce. Lit. 71. 

And i: the demurrer be f:flicient, and the other party will 
on thercin, there may be judgment by nil dicit. 

ot if the demurrer be frivolous, only to put off the trial, 
G +6-» delay of the proceedings, they will not allow of fuch a 
do rey, NGF Cauic the other party to join. But will give 
ini rt again the perty, upon his frivolous demurrer. 
| Fat. Jet. 42. Ai. 42 K 24 B. X. 


nd ail demurrers alledge inſuſſicĩency in the other parties 


bent! ugs, Te. und fay, that by law it ought not to be an- 
werbe, and therciore prays judgment to be on the part of the 
de nhzerrat. Rev. Il. 122. 


A nd 


9 
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And here it may not be improper to obſerve, that when a 
Jemurrer is determined for the plaintiff upon an action where- 
in damages are recovered, the judgment is incomplete, until a 
writ of enquiry is awarded to afſeſs damages and returned; 
after which the judgment is completely entered. 3 FV. Black. 


Com. 398. 


RR — 
— —_— 


SECT. I. Of cauſes ta demur, ond what fhall be @ good caule 


ta demur, and what the cnutrury. 


N debt upon an obligation, becauſe thet divers conditions 

were contained in the obligation, and the defendant does 
not ſhew all the conditions in his plea, to this the plaintiff de- 
murs; and refolved; that this is a good cauſe to dewur. 2 
Ed. 4. 78. a. 
By Farteſcue doubleneſs is no cauſe to demur generally, be- 
cauſe the plea may be made good by taking iuue upon one 
matter, but the party ought to demur jpecially upon the dou- 
Slenefs. 37 F. 6.6. 

Alſo one may demur to a demurrer for the doubleneſs of 
it; but otherwiſe if he who might demur, does not demur 
to it, but joins in the demurrer. Neg. Placi. 137. cites Prat. 
Ree. 32. 

And it is faid the plaintiff may be non-ſuited, after the 
demurrer joined. 1 It. 133. b. 

Note. It is good caul: to demur if the matter of the 
plaintiſt's complaint or declaration be inſufficient in law, as 
by not anigning any ſufficient treſpaſs, then the defendant de- 
murring to the declaration is right ; but ir on the contrary 
the defendant's excuſe or plea be invalid, as if he pieads that 
he committed the treſpaſs by authority from a ſtranger, omit- 
ting ſetting out the ſiranger's right; here the plaintiff may 
demur in law to the plea. 3 V. Blact. Com. fil. 313. 

Allo, it is good caufe to demur if in an action or treſpals, 
the declaration doth not alledge that the trefpaſa was com- 
mitted on any certain day. Carb. 350. 

Or if the defendant juftifics, by prtcriving for a right of 
common for his cattle, and does not 1 that his cattle were 
levant and couchant on the land. Cr: Fac. 44. this defect 
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SECT. II. When the party may demur, and when the de- 
murrer ſhall be good, & e contrario; and alſo of general and 
ſpecial ert. 


H E demurrer may be made either to the count or to the 
plea, or upon other parts of the pleading. 

Alſo it may upon an aid prayer, voucher, receit or wa 
law; and ſometimes (as has been already noticed) upon the 
evidence at a trial. Co. Lit. 71. 

And in all theſe caſes in pleading, it is and may be either 
general or ſpecial. The former without ſhewing any cauſc, 
except that it is inſufficient in law. And the latter, wherein 
he ſhews it is not ſufficient in ſomething, and relies upon that 
particular point. 

He who demurs in law, confeſſes all ſuch matters of fact, 
(as are well and ſufficiently pleaded) to be true. Co. Lit. 72, 
5 Co. 6g. Burton's caſe, Pract. Reg. 241. Plowd. 85. a. 

And he who demurs ſpecially, hath waived all other mat- 
rers of form, and can take no cther advantage of any matter 
of form, but what he hath already ſpoken of; yet he may 
take advantage of any other matter of ſubſtance. Yd. 10 
Rep. 88. 

Note. A demurrer cannot be upon a matter which requires 
no anſwer. Pio. 91. 

If the plaintiff in evidence ſhews any matter of record, 
deeds or writings, or any ſentence in any eccleſiaſtical court, 
or other matter of evidence by teſtimony of witneſſes, or 
atherwiſe, upon which doubt in law arifes, and the defendant 
offers to demur in law upon the fame, rhe plaintif cannot 
refuſe to join, or waive his evidence; and fo on the orher 
party, and the reaſon is, that matter in law ſhall not be put in 
the mouth of laymen. Co. Rep. 5. 104, a, Baker's cafe. 

But the king in this caſc is at liberty; therefore if evidence 
for the king in an intormation, or any, other ſuit, be given, 
and the defendant offers to demur in law upon the evidence: 
the king's counſel in that caſe ſhall not be forced to join in 
Cdemurrer. 

But in that cafe the court may direct the jury to find the 
ſpecia! matter. 5 Co. 104. Dyer Co. Lit. 72. a. 

And where the cauſe to demur is matter of N a 
general demurrer is ſutficient, without ſhewing the cauſe ; 
otherwiſe if it be matter of ferm, for in ſuch caſe the Ba 
{hould bs particularly ſhown, 
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If the defendant pleads where he may demur, he cannot 
take advantage in arreſt of judgment, or by writ of error. 
Plotu. 182. 184. 

And after the plaintiff and defendant Eave joined in the 
ifue, which is to be tried between them, neither of them can 
demur without the other's conſent, as by their joining in the 
iſſue, both parties have admitted the whole pleadings to be 
good, for trial of the iflue. Prac. Reg. 84. Trin. 23 Car. B. R. 

But this is when the iſſue goes to the whole, no demurrer 
after on the ſame iſſue without conſent, &'c. 

And if a demurrer be once entered it cannot be waived, 
except both the plaintiff and defendant conſent to it, nor then 
without leave of the court. Pract. Reg. 82. Mich. 22 Car. 
B. KR. Reg. Placi. 134. 

There muſt be a ſpecial demurrer to a * negative pregnant, 
which alſo contains in it an affirmative, and alſo to an argu- 
mentative plea, which concludes nothing directly, but only by 
way of argument or reaſoning ; and alſo to a double plea, for 
2 general demurrer admits them to be good ; not ſhewing any 
fault in them as a ſpecial demurrer does. Plow. 84. 


DEPARTURE. 
CM AF: AAR 


SECT. I. Mat i- conſidered as @ Departure in pleading, and 
of that which is not a Departurc. 


HE whole of the proceſs is denominatcd the pleading, 
in the ſeveral ſtages of which it muſt be carefully ob- 
ſerved, not to depart, or vary from the title or defence, 
which the party has once inſiſted on, for this (which is called 
a departure in pleading) might cauſe an endleſs altercation : 
and for this reaſon, the replication muſt ſupport the decla- 
ration, and the rejoinder muſt ſupport the plea, without 
departing out of it. 3 Vel. Black. Com. fol. 310. 

Therefore a departure in pleading is, when the ſecond plea 
does not contain matter purſuant to the former, and which 
does not fortify it. And this is called deceſſus, a departure, 


* A negative pregnant by Lit. is defined, as a negative which carries an 
affirmative in his belly. Lit. Rep. 65. 

Alſo a negative pregnant is a denial with an inſiuuatiot of another aſſir- 
mative. Strange 483. 6 
becauſe 
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becauſe he departs from his former plea. Talinerſton aud 
Stuards caic. Plow. Cor. 105. 3. Co. Liti. 304. a. 2 Lad. 
4. 12. 

As when a plaintiff plezds i in his replication a matter con- 
trary to that which is admitted in his declaration, this is ſaid 
to be a departure. Pratt. Reg. 79. Touch. Prec. 229. 
202. Reg. Placi. 167. 

50 in caſe of pleading no award made, in conſequence of a 
bond of arbitration, to which the plaintiff replies, ſetting 
forth an actual award; now the detendant cannot rejoin thai 
he hath performed this award, for tuch ree:nder would be ar. 
entire departure from his original plea, which alledged that nc 
tuch award was made: therefore he has now no other choice, 
but to traveric the fact or the replication, or elſe to demur 
upon the law of it. 3 Vel. Plat. Com. fol. 310. 

In the replication, rejoinder and mrreoincer, there mutt 
be contained a ſuſſici:nt anſwer to the matter objected by the 
adverſe party, and follgw and enforce the matter offered by 
him in lis picading before, 

Aiio ſuch porty rat oblerve the ordering of the matter ©! 
his pleading, leit lis replication vary zud diller from hi: 
count, or his rejio'mler from his bar: for this is not ſufferable, 
and is confid ori as a Geparture In pica. lng: the fecond pica 


201. 


not containing niatter purſu ant to the former, and which dees 


not furt! vis ＋ the {zme. "Rep $27.1 Y 2 
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As if in re the tenant a 2 dricent from his father, 
and gives a colour: and the demandant entitles himſelf by a 
feoffment from the tenant himiclt, in this catc the tenant c2n- 
not fay, that the feoffment was upon condition, and ſhew rhe 
condition broten : for that would be a clear departure from his 
bar, becauſc ir contains matter ſubſequent. 

Eut if in ame: tenant plead in bar, that 7. S. was ſeiſed, 
and enteotted bi, Sr. and the plaintiff ficus, that he 
himſelf was ſciſed in fee, until J. S. diſſeiſcd, who enfeoffed 
the tenant, and he re-entered: the defendent may plead a 
releaſe of the plaintiff to J. * for this fortitics the bar. III. 
Comm. 205. Dy. 95. 28 H. . 6 H. 7. 2. . La. 303g. 
Reg. Plo. 113. 

And the rule is, that where the defen lant in treſpaſs, Sc. 
fortifies his bar, and there is no other but purfuant to the 
bar, and goes before the var in COnVeyance of his titlez this 
is no departure. 

But where the bar is fas the matter ſhewn in his rejoin- 
der; this is a departure, by Keble 1 Ed. 3. 4 35 H. 6. 3 H. 
G. 37 H. 6. Touch. Prec. 200. 201. 202. 203. 


And 


a 
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And if the rejoinder contains matter ſubſequent to the bar, 
and does not ſtrenghten it, this is a departure. F::l;nerflan 
and Stuard's caſe. Plau. Com. 105. b. Co. Litt. 303. co. 
2 Ed. 4. 12. 

The defendant in replevin * avows for damage done, and 
ſays that a long time before the taking, I. S. was ſeiſed in fee, 
and leaſed to the deſendant; the plaintiff ſays, that J. S. was 
ſciſed in tail, that he is heir in tail, and that he entered; the 
avowant ſays, that a rent was reſerved upon the leaſe, and that 
the plaintiff after the death of his father, accepted it as fon 
and heir, Cc. and demands judgment, this is a departure. 
Dyer 95. f 

The defendant p'eads in bar a leaſe for fifty years made by 
a corporation, and afterwards in the rejoinder pleads the prio- 
vi /o of the ſtatute of the 21 H. 8. which makes fnch leaſes 
good for twenty-one years; by all this pleading of the prev/9 
is a departure, becauſe it neither goes with, or enforces the ber 
before. Dyer 102. b. 103. a. 

A + termor without impeachment cf waſte covenants, that 
when he cuts wood, that he will make a tence for the prefur- 
vation of the graſs; in debt upon the obligation to perform 
covenants; the defendant pleads, that he has not cut the 
wood; the plaintiff replies, that he has cut two acres, and 
that he has not made the fence ; and the defendant ſays, that 
he has made the tence, & panunt je patriam, i. e. they put 
themſclves on their country; this is a departure, and jcofail, 
for which the jury was diſcharged. 8 Elia. Dyer 253. 6. 

The defendant in his bar pleads performance of all covenants, 
and in his rejoirder ſays, that he was only ready to perform 
cOVcuants 3 this is a departure. 23 Eliz. Dyer 371. 


"CC 
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* Avowry is, where one takes a diſtreſs for rent, or other thing, and the 
other ſues replevin ; then he that hath taken it ſhall juiſy in his plen fr 
what cauſe he took it; and i{ he tock it in his own right, he ought to ſhew 
that, and ſo avorey the taking. and that is calicd his eVoTory. But if he elfe 
it, in, or for the right of another, then when he has ſheven the cauſe, he ſhall 
make conuſance of the taking, as bailiff or ſervant to him in whole right he 
took ir. Terms de la Ley. 79. 

+ To hold for term of years, is but a chattel in eſſect, for no action? 
maintainable againſt the terror for recovery of the freehold wo freehold bots 


in him. A leaſe for years therefore is a chartcl rcal, and ail goos remoyoutl- 


rg chattels perſonal. Terms de da Ley 635 
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The plaintiff replies for“ rent ſervice, where the bar was far 
a + rent charge, here the detendant may anſwer de nab, be- 
cauſe the plaintiff has deſtroyed his title. 21 H. 6. 87. 5 II. 

- 19, 
y And when in the bar, the defendant makes title to the 
whole, and by a rejoinder to a moiety only, this is a departure, 
22 FH. 6. 51. a. 

But in many cafes if novel matter be alledged in the rep!'. 
cation, if the defendant alledges a new anſwer in the rejoinde;, 
it is not a departure. 5 H. 7. 19. 21 H. 6. 37. 39 H. 6. 10. 

But if the plaintiff makes title at large, and does not traverſe 
the bar, he ſhall not traverſe it afterwards ; for this ſhall bea 

re, 25 it the plaintiff claims by feoffment of J. N. and 
that he was ſciſcd, until diſtuiſed by the defendant; and to 
this the defendant ſays that J. & was ſciſed until diſſeiſed by 
7. N. who enfeoſſed the plaintiff, and that afterwards 7. 1 
entered, and intcohed the tenant, as in bar; in this cafe th. 
plaintiff may not tr:verfe the fcoffment of FJ. S. becauſe thi+ 
is a departure. 5 #. 7. 33. 

Where two diſturbances were alledged at f-veral times, thi 
was held a departure. 23 H. 6. 13. 14. 

And in a pracipe quo reddat, the tenant pleads, that tl. 
land was deviſed to him, Sc. the plaintiff replies, that the 
deviſor was an infant; to this the defendant favs, that by th: 


—_—_— 
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„There are at common Jaw three manner of rents; rent-ſervice, rent- 


grar tee is expired. Lit. 215. 2 %. Black, Com. 41. 42 

+ A rent-charge, is where the owner of the rent hath vo freur- intereſt. or 
re verſion expectant in the land; as where a man by G6ced maketk over ty 
others his whole eſtate in fee-ſimple, with a certain ret payible rhereant, 
and adds to the cdhed a covenant or clauſe of diſtreſs, that if the revt be zrregt. 
or behind, it ſhail be lawful to diſtrain for the ſame *: in then the lam! i. 
liable to the diſtreſs, not of common right, but by virtue ct! clauſe n 
deed, and therefore it is called a 2ent-charge, becauſe in tis minner the land 
i charged with a diſtreſs for the payment of it. Co. Ji. 143. „ 
Buck. Com. 42. | 

Rent-ſech, rediitus focus, or barren rent, is in effect nating trove l 
rent referved by deed, hy: withoit any clauſe of diſt 
Ac. 


* wu + * — 
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cuſtom infants may deviſe ; and per cur” : this is a departure ; 
for he ought to have pleaded the ſpecial matter firſt of all. 

H.6. 5. 

5 where the condition of an obligation was, that the 
defendant ſhould ſtand to the arbitration of J. S. between the 
defendant and F. Downe's tenants, the defendant pleads nullum 
fecit arbitrium, id eſt, no arbitration made, the plaintiff replies, 
that the award was made between the defendant and fuch 
tenants of 7. S. and names them; the defendant rejoins, that 
they were not his tenants; now, this is no departure, but 
held good; and it ſcems the reaſon was, becauſe the plaintiff 
alledges matter, which gives occaſion for this plea. 39 4. 6. 
16. 21 H. 6. 57. and 5 H. 7. 19. 

In treſpaſs for a box with papers, the defendant pleads a 
releaſe, to this the plaintiff replies, that this was excepted in 
the releaſe, for the action was for a box with papers; the 
defendant ſays, that papers concern certain lands of which his 
father died ſeiſed, and that he is heir, this is a departure. 39 
H. 6. 15. 16. per Cur. 

So in debt for 500 J. and after counts for 3001. of debt in 


jewels; this is held a departure, for it ſhall not be intended 
the ſame debt. 39 H. 6. 34. 35. 


— _ 


SECT. II. Of Departure in general. 
* the plaintiff in his ſuit departs againſt the party, Le ſhall 


abate his own writ. 36 H. 6. 30. 


And after denial of a deed it is no plea to fav, that it was 


by durefs, or that nothing pafled. 7 J. 6. 8. 

And it ſeems that after non-tenure pleaded, one thall net 
fay, that the defendant entered fence the laſt continuance, 7 H. 
6. 14. | 

By Keble, when a general traverſe is taken, the party ſhall 
not depart from it : and obferve, that where general matter is 
pleaded, when the fpecial matter might have been pleaded at 


the beginning, the party afterwards thall not maintain the 


gencral together with the tpecial matter. 3 . 7. 5. 
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SECT. L Of Detinue, and what ſball be confidered as 4 
goed plea in Detinue, & e contrario. 


ETINUE is a writ that lies againſt one, who having 
goods and chattels delivered to him to keep, refuſes a 
re-deliverance of them. Vide Fitz. NV. B. 138. 

In detinue the plaintiff declares that the goods came to the 
hands of the defendant by trover ; and the defendant pleads, 
that he made a leaſe to the plaintiff for life rendering rent, 
and that for arrears of rent he diſtrained the goods: per curiam, 
this is a good plea, without anfwer made to the rover; for 
the words by trover, in this action are not material. 27 H. 
8. 22. 

And if a man brings delinue of papers or pleads this againſt 
a feme, in a writ of dower, he thould fhew with certainty 
what land the papers concern, but he nced not ſhew the 
certainty of the papers. 2 H. 7.6. 18 H.8. 1. 

In detinue by the heir of the wiſz after the death of the 
wife for papers, he ought to alledge a requęſt made after the 
death of the wife, and ſo in detinue by him in the remainder 
after the death of tenant in tail. 33 H. 6. 30. 31. 

And a releaſe of perſonal actions is a good bar in this, yet 
a capias docs not lie in this action. Co. Lit. 286. b. 


— — — 


DILATORY PLEAS. 


CH AP. . | 
SECT. I. Of Dilatery Pleas, when uſed and how divided. 


F FER imparlance, oyer, c. and ſuch proceedings 

as are allowed (all which are taken notice of under their 
proper titles) if the party chuſes to take ſuch ſteps, the defen- 
dant muſt put in his excuſe or plea. 

And pleas are of two forts. Dilatory pleas, and pleas to 
the action. Dilatory pleas are ſuch as tend merely to delay or 
put off the ſuit, by queſtioning the propriety of the remedy, 
rather than by denying the injury: pleas to the action, arc 

ſucty 
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ſuch as diſpute the very cauſe of ſuit ; the former cannot be 
pleaded after a general imparlance, which is an acknowledg- 
ment of the propriety of the action. Dilatory pleas are iſt. 
to the juriſdiction of the court, alledging that it ought not 
to hold plea of this injury, it ariſing in ales, or beyond fea 
or becauſe the land in queſtion is of antient demeſne and ought 
only to be demanded in the Lord's Court, Qc. 

2dly. To the diſability of the plaintiff by reaſon whereof 
he is incapable to commence or continue the ſuit ; as, that he 
is an alien enemy, excommunicated, outlawed, attainted of 
treaſon, or felony, under a præmunire, not in rerum natura 
(being only a fiftitious perſon) an infant or feme covert, &c, 

3dly. In abatement, which abatement is eicher of the writ, 
or the count; for ſome defect in one of them; as by miſna- 
ming the defendant, which is called a mrſnomer, vide tit. 
Miſs. giving him a wrong addition; alſo v/de tit. /ddition, 
as eſquire, inſtead of knight; oc other want of form in any 
material reſpect, or it may be that the plaintiff is dead, for 
the death of either party, is at once an abatement of the ſuit, 
and in actions merely perſonal, ariſing cx deli», for wrongs 
actually done or committed by the detendant as treſpaſs, bat- 
tery, and flander, the rule is that ado perſonalis moritur cum 
perſona. 4 Inft. 315. 3 Vol. Black. Com. fol. 301. 

And it never ihall be revived by cr againſt executors, or 
other repreſentatives, for neither tiie executors of the plaintiff 
have received, nor thoſe of the defendant have committed in 
their own perſonal capacity, any manner of wrong or injury. 
But in actions ariſing ex cortratin, by breach of promite and 
the like, where the right deſcends to the repreſentatives of 
the plaintiff, and thoſe of the 6&efendunt have aſſe:s to anſwer 
the demand, though the fuits thai! abate by the death of the 
parties, yet they may be revive:l iy un or by cxccutors. 
Mar. 14. 

Being rather actions againſt the property than the perſon, 
in which the executors have now the fame Intereſt that their 
teſtator had beforz. 3 Vol. lack. Com. fol. 301. 


63 „ 


SECT. II. In what manner dilatary, and deoubiful pleas are 
rece:ved by the Court. 


HERE the defendant plcads a dilatory and frivolous 
plea, to the intent to delay the plaintiiF and hinder 
him from going to trial; the court will on the plaintiff's mo- 


ton, order the defendant to plead ſuch a plea as he will {tard. 


0-2 to, 
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to, or elſe to accept of a demurrer unto his dilatory and 
frivolous plea; and if he does it accordingly, and ſuch his 
plea be not good, the court will not afterwards permit him to 
amend it. Stiles Reg. 234. 237. Reg. Pla. 76. 

But if it be doubtful between the parties, whether a plea 
be good or not, it cannot be determined by the court upon a 
motion made, that the court would deliver their opinions on 
it, whether it be good or bad. 

But there ought to be a demurrer on the plea, and upon 
hearing of arguments thereupon, the court is to judge, whe- 
ther the plea be good or not. Stiles Reg. 244. Neg. Pla. 77 


—_— 
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SECT. WI. Of rules end reflrificns concerning Dilatory 


Pleas. 


A Dilatory plea ovght to be pleaded upon giving the firſt 
rule in the office for the defendant to plead ; and a plea 


in the chief, muſt be pleaded after the ſecond rule given to 
plead. And this is the reaſon, that judgment cannot be entered 
againſt the defendant for want of a plea, until the time given 
by the two rules to plead be paſt. Stiles Reg. 242. Mich. 
24. Car. B. R. Reg. Pla. 77. = 

And a dilatory plea upon a demurrer is not peremptorvy, 
but it is otherwiſe upon an iflue joined. Stile Reg. 241. 

Note. A plea in abatement is only dilatory, and is not to 
bring the matter in queſtion to an iſſue, but to delay the 
plaintiſf. 

And if ſuch a plea be over- ruled, there ſhall be a re/pondea-: 
euſler, that is, the defendant ſhall be ruled to put in a better 
plea. 

But upon over-ruling of a plca, which is pleaded in bar of 
the action, judgment ſhall be given againſt the defendant, for 
iuch a plea is peremptory. Sziles Reg. 242. Reg. Pla. 76 

Yet as pleas in ebatemer:t enter not into the merits of a cauſe, 
but arc d:/atory, the law bath laid the following reſtriction on 
them. By the ſtat. 4 Aun. c. 16. ef. 11. entitled for amend - 
ment of the law, no dilatory plea ſhall be received in any court 
of record, unleſs the party offering ſuch plea do by affidavir 
prove ihe truth thercof; or ſhew fome probable matter, to 
induce the court to belicve the fact of ſuch dilatory plea being 
true. But it is not every pica in abatement that comes within 
the meaning of th's At. 
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DISCONTINUANCE. 
F ©. ET. 
SECT. I. What a Diſcontinuance is. 


ISCONTINUANCE of proceſs or plea, is when 

the inſtant is loſt, and cannot be regained, but by a 
new writ to begin the fuit afreſh; for to be diſcontinued, and 
to be put fine die, id et without day, is all one, and fignifies 
no more but finally to be diſmiſſed the court, for that time. 
Weſt. part 2. tit. Fines, ſect. 115. fo Crompton in Nis juriſdic- 
tions, 131. uſes it in theſe words; * if a juſtice feat be diſcon- 
tinued by the not coming of the juſtices, the king may renew 
it by his writ.” Terms de la Ley. 297. 


SECT. I. IWWhen a Diſcontinuance is perfeFed, and haw to 
be pleaded ; alſo when the plaintiff may or may net diſcontinue. 


Piſcontinuance of an action or ſuit, is not perfected, 

until it be entered on the roll: but if this diſcontinuance 
be to be pleaded, 'tis not neceſſary to plead the entry of it. 
Praf. Reg. 88. 

And per cur. after iſſue the plaintiff cannot diſcontinue, 
without aſſent of the defendant. 1 Keb. 485. Reg. Fla. 168. 

Nor can the plaiatiff diſcontinue his action after demurrer 
joined and entered, or after a general or ſpecial verdict found, 
or after a writ of enquiry executed, without leave of the court. 
Compl. Soll. 334. 2 Keb. 353. 

And where there were divers matters in one action, and 
the defendant pleaded to all except one, and iſſue tried, and 
judgment for the plaintiff, yet it was held no diſcontinuance. 
11 Co. 6. 5. k 

Note. A diſcontinuance may be entered after ſpecial 
verdict, but not after a general, nor after a ſpecial verdict 
found upon the matter in law; but in this caſe there is no 
coſts. 1 Cra. 575. Prat. Reg. 87. 88. 


DOUBLE 
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DOUBLE PLEAS. 
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SECT. I. bat is faid to be a Double Plea, or Dab 
Matter, and what is not confidered as ſuch. 


A Double plea is where the tenant or defendant pleads ſuch 
a plea as contains two matters, either of them being a 
fufficient bar to the action; and this the court will not admit, 
though ſome have thought it ought rather to be admitted, 
as a man may have two good detences, and perhaps in the 
iſſue he ſhall fail in proving the one, and yet be able to carry 
the cauſe by the other. Comwel, Int. tit. idem. 

And Sir Thomas Smith in his Repub. Ang. 1. 2. cap. 13. 
5. 57. gives a very uncomplimentary ſuppoſition, as a reaſon 
why the party having two defences or peremptory exceptions, 
(according to his appellation of them) yet ſhall be compelled 
to chuſe one of them, and if he fails in that by the verdict of 
twelve men, ſhall loſe his cauſe and action; © he fays it is 
becauſe the twelve men are commonly rude and ignorant 
and fo conſequently, noc proper to be troubled with too many 
things at once.” 

However it is, this double plea is not allowable in the com- 
mon law, nor admitted by the court, but the defendant is pu: 
to amend it, unleſs they be ſucli as have a mutual dependance 
upon each other; and in this cate, if he may not have the 
laſt without the firſt, both may be admitted. 

But when the iſſue is taken by the plaintiff upon the one, 
he cannot have the advantage ot the inſufficiency or the plea ; 
for then he hath waived the other. 11 Co. 52. 

Therefore it is proper to be obſerved, when the plea 7s 
double and when not; for it a man alledge ſæveral matters, 
. thc one not having any dependance on the other, the plea is 
accounted double; but if they be mutually depending on each 
other, then it is accounted as only ſingle. Kitch. fo. 223. 224. 

$:iles alſo in his Pra. Reg. p. 236. fays, a double plea 15 
ſuch a plea, that one iſſu2 cannot determine all the i:Tuable: 
matter contained in it; and ſuch a plea is not a good plea. 

Again he fays (page 234) althorgh a plca contains divers 
matters in it, upon which an iſſue may be taken; yet this 
plea is not double, if it could not have been good without al- 
edging all thoſe matters in it. For though the law does not 
allow captious pleas; vet it will not dclay the defendant to 


plead all ſuch matters, that the caie affords for his juſt wy 9 
\n 
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And if one be compelled to alledge double matter in his 
plea z yet if he inſiſts upon one of them, the plea is not double; 
for upon that matter on which it is inſiſted, iſſue ſhall be 
joined. Stiles Pract. Reg. 246. | | 

Where there is but one tenant, or one defendant, he cannot 
have two ſuch pleas, as cach of them go to the whole; but 
where there are divers, each of them may plead ſeveral pleas, 
which ext nd to the whole. Co. Litt. 303. 

Therefore to prevent this double pleading, they make utc 
of a proteſtation ; which is a defence, and fafeguard to the 
party who makes it, from being concluded by the act he is 
about to do, that iſſue cannot be joined upon it. Ploww. 276. 
Regiſt. Orig. 306. Cowes Int. tit. idem, vide in this work, 
tit. Proteſtation. 

But a ſpecial verdict may contain double or treble matter. 
And obſerve, that the tenant or defendant may make his 
election to plrad a matter in bar of the demandant or plaintiff, 
or plead the general ãſſue, and take advantage of the whole. 
Co. Litt. 304. | 

If one pleads two matters, when he is compelled to ſhew 
both, this does not make his plea double. P/o. Com. 194. 

But if the defendant pleads no ſuch arbitrament made, or 
delivered to him, this is double matter; but if he takes by 
proteſtation, no tuch arbitration was made, and the ſecond 
matter by plea, it is good. 5 H. 7. 7. 10 E. 4.6. 8 Elkz. 
Dyer 242. 15 Fl. 7. 19. 

If an executor pleads fully adminiftred, and fo nothing in 
his hands, this is not double, becauſe onc matter enſues the 
other. 8 L/. Dyer 243. 1 H. 7. 15. 18 H. 8. 4. 

But in debt upon an obligation if the defendant ſays, that 
the obligation was made by durcts of impriſonment, and by 
menace of impriſonment, this is a double plea. 1 Cm. 145. 
19 . 4. 4. 


In debt for 10 by ſeveral obligations the defendant to one 


pleads a releaſe of all actions, and to the other fxys, that it 
was by dureſs, this is double, becauſe the former matter goes 
to the whole. 21 H. 6. 18. | 

But in debt if the plaintiF counts upon an indenture end of 
divers covenants broken, this is not double. 5 H. 7. 7. 

In treſpaſs for taking of beaſts, & de pures fractp; to this 
the defendant fays, that the property was to one J. A. before 
the treſpaſs, and that J. was poſſeſſed of the beaſts, until one 
B. took them from him, and delivered them to C. and that 
afterwards the ſaid J. A. fued a replevin in the court before 
the ſheriff againſt the plaintiff}, and that the ſheriff iſſued out 

a precept 
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a a precept to the defendant to deliver them to the faid J. A. by 
force of which he went on the ſaid day, aud broke the ſaid 
park open, and made a deliverance of the beaſts, and this 
was held by all the juſtices as double, for the juſtification is 
one matter, and the precept directed to the defendant is 
another. 

But matter of ſurpluſage ſhall never make a plea double, 
1 H. 7. 16. 20 H. 8. Dyer 42. 

And if one pleads a concord by arbitrament and payment, 
this is not double. 1 H. 7. 16. per Townſend and Cateſby. 

So in debt upon a leaſe for rent, levied by diſtreſs and there- 
fore nothing in arrear, is not double. 

But if a man pleads matter to the writ, as jointenancy, and 
matter in bar, as covenant and exception, this is double. 
Lidferd's caſe. 11 Rep. 52. 

n debt againſt executors, where one pleads miſnomer, and 
the — ſays, that he was adminiſtrator and not executor, 
both pleas ſhall not be admitted ; becauſe the one goes to the 
whole, and the teſtator may not have this plea, therefore his 
executors who repreſent the perſon of the teſtator ſhall not. 
37 H. 6. 17. 

In treſpals of two acres, the defendant juſtifies to two parts 
by one title, and to the third part by another title, and held 
good; for it may be ſeveral land in ſeveralty. 37 H. 6. 38. 

In an ze if the defendant fays, that his fatker died ſeiſed, 
and that he entered as fon and heir. And afterwards made a 
feoffment in fee upon condition, and enters on the condition 
being broken, in theſe cafes, the plea is double, becauſe it 
requires a ſeveral anſwer. 1 H. 7. 14.2. per Vaviſor. 

So where the defendant pleads an entry in ſeveral moieties, 
this is double. 22 H. 6. 50. 51. 

So two deſcents pleaded in fee is double, but it is otherwiſe 
of two deſcents pleaded in tail. 4 E. 4. 3 

But in treſpaſs, the plaintiff declares on a leafe for years 
and that the deed indented was demiſed to him by the lefſee, 
who died, and that the executors bailed him; this is not dou- 
ble, becauſe the one is a conveyance to the other. 27 H.6. 8. 

And no fuch perſon as J. the wife of C. was held good 
enough, and not double; yet it may be objected, that by this 
plea is implied, that there was ſuch a perſon as J. but not the 
wite of C. 27 H. 6. 8. : 

In treſpaſs the defendant preſcribes in a way to a market, 
and to the church of D. and it was held double. Quære 28 
H. 6. 9. | 
Where 
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Where two pleas were pleaded, and they go to _ par- 
cels, and both the pleas were allowed. 33 H. 6. 

But where an impriſonment was pleaded to C. nd Gat he 
detained him in priſon until he made an obligation to D. the 
pleading theſe two impriſonments made the plea double. 38 
H. 6. 13. 

In debt upon an obligation the defendant pleads, that he 
was illiterate ; and that the obligation was falſly read to him, 
and beſides that it was delivered as an cfcrow, and the condi- 
tion not performed, and ſo nor ct faFun, by the whole court, 
this is not double, as he concludes 2 2 factum. For when 
one makes ſuch a concluſion, he may plead twenty matters. 
38 H. 6. 26. 27. 

If the plaintiff i in a guare impedit, makes out a title to an * 
ad vowſon in grols, and alledges a preſentment in another, 
which makes it diſappendant, and airerwards traverſes the 
appendancy, this is double. 33 7. 6. 12. 

In a præcipe guc reddat, or other action, if the tenant pleads 
a ſuſſicient plca, and traverſes the title of the demandant, this 
is not doubl:: ; for the traverſe waives the plca in bar. 9 H. 
6. 26. 

So in a quare impedi?, if two preſentments are alledged, this 
is not double. 40 H. 3. 10 


1 


SECT. II. In what cafes double matter may be pleaded, 
aid by what perſons. 


N treſpaſs de damo fraa & n;uris ejuſdem damus fratis. 

The defendant thall not have the two following, pleas, 
ſcil » „ to fay as to the breaking of the houſe, non cud. and as 
to the walls, to juitity by ſpecial matter.“ 21 H. 7. 29. 


* Advowſons arc either advawſons app-ndant or advowſons in groſs. Lords 
A manors being originally the only founders, and of courſe the only patrons 
of churches, the right of the patrunage or prelcntation, ſo long as it continues 
annexed to the poſteſſion of the manor, as ſome have done irom the ſounda- 
tion of the church to tlie day, is called an advoui/on appendant. Co. Litt. 119. 
121. 

And it will paſs, or be conveyed together with the manor, as incident and 
appendant thereto, by 2 grant o the manor on! 7 without the addition of 
ny ether words. Co. J. itt. 207. 

But where the property of the advowſon has been once ſeparated from the 
property of the manor, by legal conveyance, it is called an advorrſon in groſe, 
or at large, and never can be anpendant any more; but is for che future 

-rnexcd to the perſon of its owner, and not to his manor or lands. . J. itt. 
220. 2. Fai. B'o:b Com. „ Ft. the nate of page 4. in this work. 
| In 
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In a writ of covenant to alledge divers covenants broken, 
is not double, becauſe the plaintiff ſhall recover the whole in 
damages, and his damages ſhall be moſt, when many covenants 
are broken; but it is otherwiſe in debt upon an obligation to 
perform covenants. 11 E. 4. 10. 5 H. 7.7. PI. Com. 86. 

In a falſe impriſonment the defendant may ſhew twenty 
cauſes by way, of juſtification, and it is not double. 7 Z. 4. 
20. and PI. Com. 86. 

And a plea to the action, and another to the writ, may be 
admitted: but not two pleas to the action; alio a releaſe and 
fully adminiſtered, pleaded by executors ſhall not be admitted. 
39 H. 6. 28. 

But if the pleas go to ſeveral parcels, two pleas ſhall be al- 
lowed. 33 H. 6. 51. 52. 

If the defendant pleads a double matter in bar, and the 
demandant relies upon one only, the doubieneſs is ſaved and 
no advantage ſhall be taken of it. 21 HF. 6. 14. 6. 

And two pleas to the action ſhall not be admitted, where 
one plea goes to the whole; but it is otherwiſe where one plea 
goes to the writ, as baſtardy, and non-tenure; but in an 
annuity againſt executors, it they plead a releaſe to parcel in 
vita teſtatoris, and fully adminiſtered, for the reſidue, in this 
caſe both theſe pleas ſhall not be admitted. 39 II. 6. 28. 

And where a man pleads matter to the writ as jointenarcy, 
and matter in bar, as covenant and exception, this is a double 


plea. Lidfird's cafe. Co. 11 Rep. 52. a. 
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SECT. III. Of Double Pleas in general. 


GCUBLENESS of a plea is no cauſe to demur generally, 
becauſe the plea may be made ſufficient by taking ifiue 
upon one matter; but it ought to be demurred to ſpecially on 
account of the doubleneſs, and expreſſed that this is the caule 
of the demurrer, per Forteſcue. 37 H. 6. 6. 


GOWER, 
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e + + 1, 49 
SECT. I. Of Dower. 


A JOINTURE was antiently no bar of Dower at the 
common law, but now it is by the ſtat. 27 H. 8. if the 
jointurs be made to the wife, according to that Rat. Reg. Pla | 
242 | | 
In Pleading aſſignment af dower it is not neceſſary to ſay, | 
qual fuit per metas & bunda;. 1 Cro. 101. 152. Sce before 
title Bar in Dover. | 
And in a writ of dower the heir tall not have his age, for 
it is neceſſary that the widow's c!aicn be immediately deter- 
mined z 
Elſe ſhe may want a prefert ſubſiſtance. 1 Rol. Abr. 137. 
3 Fl. Black. Cont. fol. 3080. 


Obſerve, that the title of dower and its ſeveral kinds, a3 | | 


ad oftium ecclgſa, &c. Ci. c. at the church door) is now ne- 
glected by the common uſe or jointures, and this by the ſtat. 
27 H. 8. c. 10. 


E NJ ECT ME NT. 
CHAP. XXXVIII. 1 'F 
(4 Ki 


SLICE. 1 O the Adtion, and antient manner of Frceerding 
in E;eftinent . 


N Ejectment is a mixed action, in which a leſſce for years, 
when ouſted, ſhall recover his term, as allo bis dainages. 

5 Co. 105. 9 (. 77. This is a:moft the only runcdy in 
practice for recovering land wrongfully witti-heid. 2 Hur. 
Rep. 667. For it is ree! in reſpect of tiie lande, and perſonal 
in reſpect of the damages and offs. By Holt Ch. Juit. Coms. 4 
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250. and 1; days between 7c and return need not be in a . 
ſeire fucias on a judgment in ciectment, becauſe an cjectment | ; +4 1108 
is a mixed action. C56. 68. 10 Had. 177. iays it is a poſ- |. 
ſeſſory action. Ji „10 
This remedy was contrived to ſupply ſeveral defe cs which | | 


attended the bringing of rcal actions; for in theſe the 2 
COU: 
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could not recover any damages, neither could he regulariy 
bring a ſecond action if he was barred in the firſt. 6 Co. 7. 
Ferrar's cafe. | 

But the concluding the demandant by one action bein g 

oftentimes found to have been very prejudicial to his right; 

to ſupply this and ſeveral other inconveniencies which attend. 
ed the bringing of real actions, the manner of forming a term 
for years, and the leſſce's bringing an ejectment to recover the 
term, and thereby to aſſert the title of the leſſor of the plain- 
tiff was found out and firſt introduced in the 14 H. 7. before 
which tima it ſeems that Icafes for years were but of very ſhort 
duration, and were generally defeated or determined before 
any intricate title could be decided, aud were ſuch precarious 
poſſeſſions with reſpect to the power that the owner of the 
treehold and inheritance had over them, that every ſuch leſſcc 
was looked upon only as his bailiff; and if ouſted, could only 
have recovered damages for the loſs of his poſſeſſion; and it 
ouſted by his leſſor, he could only ſeck a remedy from his 
covenants. F. N. B. 220. 

It ſeems allo, that ſometime before the above mentioned 
period, long terms had their beginning, which to ſecure to 
themſelves, the leſſees uſed, when moleſted, to go into equity 
againſt the leſſor, for a ſpecific performance, and againſt ſtran- 
gers, to have perpetual injunctions to quiet their poſſeſſions, 
which drawing the buſineſs into the courts of equity, was 
probably one reaſon which obliged the courts of law to come 
to a reſolution, that they thould recover the land itſelf in an 
hbabere facias paſſeſſionem. Hence this action became, and ſtill 
continues, the common method of controverting the title to 
lands and tenements. 

As this reſolution brought on a new method of trial un- 
known before to the Common Law, it became uſual for a 
man that had a right of entry into any lands to ſeal leaſes 
of ejectment on the lands, and then any perſon that next 
entered on the freehold was an ejector; but as this was a means 
of turning any man out of poſſeſſion, becauſe leſſee would 
recover his term without any notice to the tenant in poſſeſſion, 
therefore the courts of juſtice would not ſuffer that they 
{hou!d loſe their poſſeſſions without any opportunity to defend 
mem; wher<fore the court made it a ſtanding rule, that no 

Ma intiſf ſhould proceed in ejcctment to recover his lands 
10inft ſuch a feigned ejector, without delivering the tenant 
uw npoficfion a declaration, and makiug him an ejector and 
proper defzudant if he pleaſed, 


l 
- 
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This was a proper rule of court, and in its power to form ; 
for otherwiſe the court would be made inſtrumental in doing 
an injury to a third perſon, becauſe a declaration might other- 
wiſe be delivered to a ſtranger, a feint defence be made, and a 
verdict, judgment, and execution obtained without the tenant's 
having any notice of it; but it is not to be doubted, but that 
ſuch actions were brought at firſt againſt the real ejectors that 
refided in the poſſeſſions; but becauſe any perſon that came 
into the land anime po//idend:, was equally an ejector with him 
that reſided, the action in ſtrictneſs of law might be brought 
againſt him; but becauſe this, as has been faid, turned to the 
injury of the reſiding poſlctior, the rule was made, that he 
ſhould have notice of it, and therefore they would not give 
judgment in <jectment, unleſs an aflidavit was made that the 
tenant in pofſeflion was ſerved with a copy of the declaration. 
F. N. B. 489. 

Upon ſuch notice to the tenant in poſſeſũon, and affidavit 
as aforeſaid, the tenant in poſſeſſion uſed to move the court, 
that as the title of the land belonged to him, he might defend 
in the caſual ejcctor's name, which the court upon an affidavit 
of that matter. uſed to grant, and that the ſuit ſhould be carried 
on in the caſual ejector's name, the tenant in poſſeſſion, faving 
him harmleſs; and then the caſual ejector, was not permitted 
to releaſe errors in prejudice of the tenant in poſſeſſion, ſince 
the ſuit was carricd on in his name by rule of court, and the 

eſs for coſts was taken out againſt the caſual ejector ; and 
he was obliged to put the bond of the tenant in poficfiion in 
fuit, who undertook to fave him harmleſs. Syle 462. T. 
Raym. 93. Keb. 705. 740. 

Alſo by the antient practice ſuch leaſes were actually to be 
ſealed and delivered, becauſe otherwiſe the plaintiff could 
maintain no title to the term, and were alſo obliged to be ſcaled 
on the land itſelf, becauſe it was maintenance to convey out 
of policflion. 


* 0 
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SECT. II. Of the medern farm of commenci and proceedi;o 
in Kjeftment: aiſo of ſeruiug the Declarati;n, 1.3t.ce ts the 
tenant in poſſeſſion, and entering into the commit rule. 


CCORNING to the modern practice there is regularly 

no neceility of ſraling and delivering leaſes on the lands; 

but the party who claims a title feigns a leaſe, and in the nan 
of the feigned leſlee delivers a declaration to the tenant in 
poſſeſſion in the name of the caſuil cjector, who is alfy now 
towe 
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ſome feigned perſon ; on this declaration there is notice to the 
tenant in poſſeſſion in the caiual ejector's name, which is the 
firſt proceſs. 2 Barnes 153. Which notice is uſually in this 
manner: A. B. you may perceive by this declaration that I am 
facd as caſual cjector for the lands and tencments within ſpeci. 
fied in your poſſeſſion, (whereunto I claim no title); I do 
therefore hereby give you timely notice, that unleſs you a 
pear and defend your title this next term, I will ſuffer judg- 
ment to paſs againſt me by default, whereby you will be turned 
out of poſſeſſion. Your loving friend J. S. it muſt be ſigned 
by the caſual ejector. Burnard. K. B. 43. and not by the 
nominal plaintiff. Barnard. K. B. 116. Barnes 115. 

It hath been holden, that the fervice of the declaration 
ought to be on the tenant himſelf, or his wife, and that ſer- 
vice on any of his children or {crvants was not good, unlcſ; 
it appears the defendant knew of it. But it has lately been 
determined, that if tenant in poſſeſſion abſconds, ſervice of his 
niece, father, fon, or daughter. 2 Barner 148. obſerving 
particular directions, ſhall be good. 2 Bur. Rep. 11 16. 
Barnes 120. Rep. and Caf. of Praf. C. P. 115. Supplement 
te Barnes 23. 24. 26. and now by the 4 Geo. 2. cap. 28. it i; 
enacted, “that in all caſes between landlord and tenant, 25 
often as it ſhall happen that one half year's rent ſhall be in 
arrear, and the landlord or leſſor, to whom the fame is due, 
hath right by law to re-entcr for the non-payment thercol, 
ſuch landlord or leſſor thail and niay, without any formal de- 
mand or re-entry, ſerve a declaration in ejectment for the 
recovery of the demiſed premiſes ; or in cafe the fame cannot 
be legally ferved, or no tenant be in actual poſſeſſion of the 
premiſſes, then to affix the ſame upon the door of any demiſe 
meſſuage; or in caſe fuch ejectment ſliall not be for the reco- 
very of any meſſuage, then upon ſome notorious place of th. 
lands, tenements or hereditaments comprized in fuch declu- 
ration in ejectment; and ſuch affixing ſhall be deemed legal 
ſervice thercof; which ſervice or affixing ſuch declaration in 
ejectment ſhall ſtand in the place or ſtead of a demand and re- 
entry, Wc.” Salk. 255. pl. 5. Earnes 120. 2 Barnes 148, but 
the court of C. B. has held the tenant's acknowledgment or 
the receipt of the declaration not to be enough, and that an 
actual delivery or tender and refuſal, ought either to be proved. 
or confeſſed. Barnes 114. 117. Rep. & Caſ. of Prat. C. P. 
76. 100. 2 Barnes 152. and when leaving declaration at the 
houſe ſufficient. Sec S$?ra. 575. Which may be on any place 
off the pr:miilcs. 2 Stra. 1064. though tenunt both deaf and 
dumb, yet good. 2 Barnes 130. 131. Ao if tenant in poſ- 
ſeſtion be per ſonate . 2 Bur. le. 1081. 1032. Which 

mus 
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muſt be on the premiſſes. Service on ſervant is ill in K. B. 
12 Mod. 313. unleſs tenant abſconds. 2 Eur. Rep. 1181. 
1182. 2 Barnard. K. B. 311. but it is allowed in C. . 
Comb. 47. Barnes 116. 2 Barnes 157. 

After the declaration delivered, the plaintiff's attorn 
(except as is above excepted by the ſtature) is obliged to make 
oath that he delivered to F. D. tenant in poſſeſſion of the 
premiſſes in queſtion, a true copy of the annexed declaration, 
with the before - mentioned ſubſcription, which ſaid ſubſcription 
the deponent did then read to the ſaid 7. D. and acquainted 
him with the contents thereof. 

And this affidavit is to be poſitive, that J. D. was tenant 
in poſſeſſion, or that the defendant acknowledged himſelf to 
be ſo, becauſe no man ſhould be turned out of poſſeſſion with- 
out a poſitive athidavit, on which he might charge the defen- 
dant with perjury. Barnard. K. B. 330.429. Afidavit of 
ſervice on AJ. B. tenant, or C. his wife; or the wives of A. 
and H. who, or onc of them are tenants : neither ſufficient. 
Barnes 116. 118. Supplement to Barnes 26. Rep. & Caf. Prat. 
C. P. 68. 107. 

Upon this affidavit the plaintiff moves for judgment againſt 
the caſual ejector, which is always granted, unleſs the defendant 
in due time enters into the common rule of confeſſing leaſe, 
entry and ouſter; this rule being made by aſſent of parties, an 
attachment lies for non- performance ot it, as for all other 
rules of court that arc diſobeyed; amt this is all the remedy 
which the partics on both ſides have for their coils. For the 
ſubſtance of a proper affidavit on a vacant poſſeſſion. See 
Rep. & Caf. Pra. C. P. 68. and before whom it ought net 
to be ſworn. Supplement to Barnes 20. After the tenant hath 
entered into this rule, he cannot give judgment by cognovit 
attioner;, but muſt enter a relicta ver:jtcaitone, otherwite in C. 
B. 2 Barnard. XK. B. 149. Salk. 259. fl. 14. 

If there be ſever..l perſons that claim title, the rule may be 
drawn gencrally or particularly; generally that J. H. who 
clatias title to the premiſſes in quettion in his po:lcition ſhould 
be admitted defendant for ſuch meſſuages; and this puts a 
neceſſity on the plaintiff at the alizes to ditinguith by proof 
what tenements ar: in each defendant's poliefiion, becamie by 
the rule he is to confeſs leafe, entry and owiter, only ior the 
lands in his poſſeſſion; and it the plaintiiF cannot diltinguith 
by proof What tenements are in cach defeadant's poſlafion, 
he can have no ver dict againſt him, and con{-quently no judg- 
ment. See Sigg erent ta Barnes 2 22 

Or 


6 


. 
— — W — my much — 


—— 
— 


a 8 
. Fu og ef $f , 


232 EFECTMENT. 


Or the rule may be drawn ſpecially, that J. H. who claims 
title to ſuch lands, exprefling them particularly, ſhould be 
admitted defendant, and that ſuperſedes the neceſſity of proof, 
that the lands are in his poſſeſſion; and if the defendant”; 
attorney will not give a note of the particulars of the land for 
which he was admitted detendant, the plaintiff may ſummon 
him before a judge, who will order the rule thus ſpecially to 
be drawn up, in caſe the party in poficflion will admit himfelf 
to be defendant. See 2 Barnes 148. 

The declaration againſt the caſual ejector ought to be deli. 
vered before the eſſoin- day of the iſſuable terms when the cauſe 
is deſigned to be tried, and if one delivers an ejectment before 
the eſſoin-day of either of the two iſſuable terms, the party is 


bound to plead without further notice, within eight days in 


that term; but if the declaration be delivered before the <floin- 
day of Micheelmas or Eafier term, which are not iſſuable terms, 
the party is ut bound to plead without motion made, and a 
rule obtained in thoſc reſpective terms; and if that rule be to 
plead before the common time in the iſſuable terms, then there 
muſt be notice given of the rule, otherwiſe nor. Elſe the 
plaintiff cannot have judgment till the fubſcquent term. 
Barnes 115. viz. Hilary and Trinity. 

Alſo where the declaration was delivered after the eſſoin- day 
of Michaelmas term, and the plaintiff let that term paſs with. 
out doing any thing, and alſo till the laſt day of Hilary term 
in like manner, when he moved tor a Rule to plead, and for 
want of a plea figned judgment; the court held this to be a 
furprize upon the defendant ; for when he let all Hilary term 
flip without doing any thing, within which time he might 
have had a trial, he ought to have given freſh notice, as in 
caſe a man lets an affiſe paſs in a country cauſe without pro- 
ceeding ; and for this reaſon the judgment was ſet afide. galt. 
257. pl. 9. See 2 Barnes 153. 154. 212. 

And if on the trial the defendant will not appear and confeſ- 
leaſe, entry and ouſter, the courſc is to call the defendanr 
and his attorney, if he be within the rule, and then to cal! 
the plaintiff himſelf and non:-ſuit him, and then, upon the 
return of the poſica, Judgment will be given againit the calu:.: 
ejector. Sce Barnard K. B. 48. 40. 139. 
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SECT. Ill. The nature and deſcripticn of an aftion in 
Zjectment, with what muſt neceſſarily be contained in the 
declaration. 


Norder to have maintained this action in cjectment, the 
plaintiff muſt formerly, in caſe of any defence, made out 
four points before the court; viz. fitlo, leaſe, entry, and cer. 
Firſt, he muſt have ſet forth a good 77+ in his leſſor, which 
brought the matter of right entirely before the court; then, 
that the leſſor, being ſeiſed by virtue of ſuch title, did make 
him the lea for the preſent term; thirdly, that he the leſſee 
or plaintiff, did enter or take poſſeſſion in conſequence of ſuch 
leaſe; and then, laſtly, that the defendant oufted or ejected 
him. Whereupon he ſhould have judgment to recover his 
term and damages; and alto in confequence, have a writ 6 
poſſeſſken, which the ſheriff was to execute, by delivering him 
the undiſturbed and peaceabie poifeflion ct his term. 

This was the regular method of bringing an action of eject- 
ment, in which the title of the leſſor came collaterally and 
incidentally before the court, in order to ſhe the injury done 
to the leſſee by this ouſter. Aud this method muſt be ſtill con- 
tinued in due farm and ſtridtneſs, tive only as to the notice to 
the tenant, whenever the poffeiiton is vacant, or there is no 
actual occupant ot the 3 : ond allo in {ome other caſes. 
But, as much trouble ard formality were found to attend the 
actual making of the lea, entry, aud 517, a new and more 
caly method 05 trying titles by writ ot ctment, where there 
is any actual tenant or occupicy of the premises in diſpute, 
was invented ſomewhat more than a century ago, by the Lord 
Chief Juſtice Rall, who: ien tat iu the court of upper bench; 
ſo called during the exile of King . «ries the fecond. This 
new method entirzly depends uon & itritg of legal ſictions *: 
no actual leaſę is made, 20 accu! e tre by et. plaintiff, no 
actual ouſter by the cen nt; bat all are mercty ideal, for 
the ſole purpoiz of trying the title. To this end, in the pro- 
ceeding and eat for a term of pears 35 tated to have been 
made, by lim wu claims titic, to the plain: ick whn brings the 
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A learned writer bas been old enoigi to ſay, aud ſenſibly to remark, 
*© that it were to h wiſned the ficlitious proceedings in the common action of 
ejectment were altered, as o client 2 pohly be made to nnderſtand the 
reaſon of ſuch a train of ſictions: if it is anf cred, that there is no occaſion for 

iS underſtanding i it; he ſtill infilts that myſtery ſaould alway: be removed, eſ- 
pecially when no orc had conieauerct can he ff vgctted for ſuch a removal. 
Ohſervations on the tat. 141. 
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action; as by John Rogers to Rithord Smith; which plaintiff 
ought to be ſome real perſon, and not merely an ideal fictitious 
one who has no exiſtence, as is frequently though unwarran- 
tably practiſed. 6 Med. 309. | 

It is alſo ſtated that Smith, the leſſee, entered; and that 
the defendant Milliam Sils, who is called the caſual egefter, 
ouſted him; for which ouſter he brings this action. As ſoon 
as this action is brought, and the complaint fully ſtated in the 
declaration, Stiles, the cafual cjector, or defendant, ſends : 
written notice to the tenant in poſſeſſion of the lands, a; 
George Saunders, informing him of the action brought by 
Richard Smith, and tranſmitting him. a copy of the declara- 
tion; withal aſſuring him that he, S:iles the defendant, haz 
no title at all to the premites, and tha!! make no defence; and 
therefore adviling the tenant to appear in court and defend 
his own title: otherwiſe the caſual cjectur will ſuffer judgment 
to be had againſt him; and thereby he, the actual tenant 
Saunders, will inevitably be turned out of pollefſion. On 
receipt of this friendly caution, if the tenant in poſſeſſion 
does not within a limited time apply to the court to be ad- 
mirted a defendant in the ſtead of Stiles, he is ſuppoſed to 
have no right at all; and, upon judgment being had againſt 
Stilet the cafual cictor, Saunders the real tenant will be turned 
ont of policflion by the ſheriff. 

But ir the tenant in poſſeſſion applies to be made a defen- 
dant, it is allowed him upon this condition; that he enter 
into a rule of court to confeſs, at the trial of the cauſe, three 
of the four requiſites for the maintenance of the plaintiff's 
action; 71%. the leaje of Rogers the leflor, the entry of Smith 
the plaintiſt, and his er by Saunders himſelf, now made the 
d cfendant inftead of . which requiſites, as they arc 
wholly ficiicions, ſhould the defendant put the plaintiff to 
prove, he muſt of courſe be nonſuited for want of evidence; 
but by ſuch ſtipulated confeſſion of leaſe, entry, and ouſter, 
the triat wilt now and upon the merits of the title only. 
his done, the Jeciar ation is altered by inferting the name of 
Gemwge Saunders inſtead of Mlliam Stiles, and the cauſe goes 
down to trial under the name of Smith (the plaintiff) on the 
riemiſe of Rogers, (tha leſſor) againſt Saunders, the new defen- 
dant. And therein the lellor of the pt aintiff is bound to 

make ont a clear title, otkerwite his fictitious leſſee cannot 
Nees „judgment to have poũeſſion of the land for the term 
ſuppofed to be granted. But, if the leſſor makes out his title 


in af tis factorx manner, then judgment and a writ of poſſeſ- 
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nen ſhall go for Richard πẽ,, the nominal plaintiff, who by 
this 
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this trial has proved the right of ohn Roger; his ſuppoſed 
leſſor. Yet, to prevent fraudulent recoverics of the poſſeſ- 
fion, by colluſion with the tenant of the land, all tenants are 
obliged by ſtatute 11 Geo. 2. c. 19. on pain of forfeiting three 
years rent, to give notice to their landlords, when ſerved 
with any declaration in cjectment: and any landlord may by 
leave of the court be made a co defendant to the action; 
which indeed he had a right to demand, long before the pro- 
viſion of this itatute. 7 Mad. 70. Selb. 257. | 

In like manner as (previous to the ſtatute of m. 2. c. 3.) 
if in a real action the tenant of the freehold made default, 
the remaindcr-man or reverſioner had a right to come in and 
defend the poſſeſſion ; left, if judgment were had againſt the 
tenant ; the eſtate of thoſe behind ſhieuld te rurncd toa naked 
right. Bracton. I. 5. c 10. 6. 14. 

But if the new defendant fails to appear at the trial, and to 
confels leaſe, entry, and outter, the plaintiff Smith muſt in- 
deed be there nonſuited, for w 0: proving taole requiſites; 
but judgment will in the end be entered againſt the caſual 
ejector Sti es: for the condition on which Sa: rders was ad- 
mitted a defendant is broken, and therefore the plaintiff is 
put again in the fame fituation 25 it he never had appcarcd at 
all; the conſequence of which (we have fecn) would have 
been, that judgment would have buen entered for the plaintift, 
and the ſheriſf, by virtuc of a writ tor that purpote, would 
have turned out Saunders, and delivered poſſeffion to Sith, 
The ſame proceſs therefore as Would have been had, provided 
no conditional rule had been ever made, muſt now be pur ſued 
as ſoon as the condition is broken. But execution thall be 
ſtayed, if any landlord after the default of his tenant applies 
to be made a defendant, and enters into the ufual rul., to 
confeſs leaſe, entry, and ouſter. S/at. 11 Geo. 2. C. 19. 

The damages recovered in theſe actions, though tormerly 
their only intent, are now uſually {tince the title has been 
conlidered as the principal queſ.iwn) very ſmall and inade- 
quate; amounting commonly to one thilling or tome other 
trivial ſum. In order therefore to complete the remedy, 
when the poſi:fion has been long cetained from hum that has 
right, an action of treipals alſo lies, after 2 recovery in ezect- 
ment, to recover the meine profits which the tenant in pofleſ- 
ſion has wrongfully reccived. Which action may be brought 
in the name of either the nominal plaintiff in the cjectment, 
or his leſſor, againſt the tenant in poſſeſſion; whether he be 
made party to the ejectment, or ſults judgment to go by 
default. 4 Burn. 668. 
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Such is the modern way, of obliquely bringing in queſtion 
the title to lands and tenements, in order to try it in this colla- 
reral manner; a method which is now univerſally adopted in 
almoſt every caſe. It is founded on the fame principle as the 
antient writs of affiſe, being calculated to try the mere poſſe/- 
fory title to an eſtate; and hath ſucceeded to thoſe real actions, 
as being infinitely more convenient for attainiag the end of 
juſtice : becauſe, the form of the proceeding being intirely 
fictitious, it is wholly in the power of the court to direct the 
application of that fiction, ſo as to prevent fraud and chicane, 
and eviſcerate the very truth of the title. The writ of eject- 
ment and it's nominal parties (as was reſolved by all the judges) 
Mich. 32 Geo. 2. 4 Burr. 668. are © judicially to be con- 
fidered as the fictitious form of an action, really brought by 
the leſſor of the plaintiff againſt the tenant in poſſeſſion: in- 
vented, under the controll and power of the court, for the 
advancement of juſtice in many reſpects; and to force the 
parties to go to trial on the merits, without being intangled 
in the nicety of pleadings on either ſide.” 

But a writ of ejectment is not an adequate means to try 
the title of all eſtates ; for on ſuch things whereon an entry 
cannot in fact be made, no entry ſhall be ſuppoſed by any 
{Ction of the parties. Therctore an ejectment will not lic of 
an advowlon, a rent, a common, or other incorporeal here- 
ditament. Bren. 129. Cro. Car. 492. Stra. 54. 

Except for tithes in the hands of lay appropriators, by thc 
expreſs purview of ſtatute 32 Hen. 8. c. 7. which doctrine 
hath ftuce been extended by analogy to tithes in the hands 1 
the clergy. Crs. Car. 201. 2 Lord Raym. 789. 

Nor will it lie in ſuch cafes, where the entry of him that 
hath right is taken away by deſcent, diſcontinuance, twenty 
years diipollcſiion, or otherwile. 

This action of cj:&men!t is however rendered a very eaſy 
and expeditious remedy to landlords whoſe tenants are in 
arrear, by ſtatute 4 Ces. 2. c. 28. which enacts, that every 
landlord, who bath by his leafe a right of re-entry in caſe of 
non- payment of rent, when half a year's rent is due, and no 
ſuſficient diſtreſs is to be had, may ſerve a declaration in eject - 
ment on his tenant, or fix the fame upon ſome notorious part 
of the premiſes, which thail be valid, without any formal 
re-entry or previous demand of rent. And a recovery in 
ſuch ejetment ſhall be final and concluſive, both in law and 
equity, unleis the rent and all coſts be paid or tendered within 
14x calendar months aſterwards. 5 
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The writ of quare ejecit inſra terminum lieth, by the antient 
law, where the wrong doer or ejector is not himſelf in poſſeſ- 
fion of the lands, but another who claims under him. As 
where a man leaſeth lands to another for years, and, after, 
the leſſor or reverſioncr entereth and maketh a feoffment in 
fee or for life of the fame lands to a ſtranger: now the leſſee 
cannot bring a writ of edtiane firme or ejectment againſt the 
feoſſce; becauſe he did not cject him, but the reverſioner: 
neither can he have any fuch action to recover his terin againſt 
the reverſioner, who did ouſt him; becauſe he is not now in 
poſleflion. And upon that account this writ was deviſed, 
upon the equity of the ſtatute of Hz. 2. c. 24. as in a caſe 
where no adcquate remedy was already provided. F. N. B. 
198. 

And the action is brought againſt the feoffee for deforcing, 
or keeping out, the original leſſce during the continuance of 
his term: and hercia, as in the ejectment, the plaintiff ſhall 
recover ſo much ot the term as remains, and alſo damages 
kor that portion of it, whereof he has been unjuſtly deprived. 
But fince the introduction of fictitious ouſters, whereby the 
title may be tried 2gainit any tenant in poſſeſſion (by what 
means ſhever he acquired it) this action is fallen into diſuſe, 
3 Hel. Black. Cam. p. 207. 


SECT. . Of the declaration in Hectment. 


N ecjectment of an houſe is good, though in a precipe it 
ought to be demanded by the name of a meſſuage; be- 
canle the ejeftinent is an action of treſpaſs in its nature; as a 
treſpaſs, <vherefore be broke into the houſe, has been allowed; 
for they held it good in cjicctment, and the import and 
certain ſiguĩtication of the word dune or houſe being well 
enongh uaderſtood in the law; for in waſte the thing itſelf is 
recovered, befides damages, and yet the action of waſte is 
given de domibus, And ſo it is for part of an houſe. Stra. 
695. Cro. Fac. G54. Royfton and Eccleſtan, adjudged. Palm. 
337. 8. C. adjudged, vide 3 Lev. 97. Hard. 76. 

30 an cjectment ot a chamber in the ſecond ſtory of ſuch 
a houſe was held good, there being certainty enough to direct 
the theriff in the execution. 3 Leen. 210. Nay log. Hard. 
57. P. 

But an e-iment de coguina, anyl'c2 a kitchen, is naught; 
for though the wort is well enough underſtood, yet becauſe 
any chamber in the houit is applicable to that uie, the ſheriff 

hath 
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hath not certainty enough to direct him in the execution, in 
regard the kitchen may be changed between the judgment: 
and execution. Næy 109. Ford and Lert, adjudged. 

An cjectment lies not of a cloſe, becauſe it is of an un- 
certain extent; nor will it mend the declaration, though the 
clole be called by a particular name, becauſe that alſo leaves 
the extent of it uncertain, fo that the ſheriff cannot tcl] 
what quantity of land to deliver in execution; and though 
the number of acres contained in the cloſe ſhould be men- 
tioned in the declaration, and be ſet forth to belong to a 
meſſuage for which the ejectment was alſo brought ; yet even 
that hath been held too general, becauſe the nature and 
quality of the land is thereby left uncertain, fo that tbe ſheriff 
is ſtill at a loſs what to deliver the poſſeſſion of, as whether 
meadow, paſture, c. Gedb. 53. 11 C. 55. Nol. Rep. 
55. Eridg. 56. adjudged, being of an uncertain extent, 
and that the giving it a name did not help it;; but vide Cy, 
Eliz. 235. 339. Cro. Fac. 654. which ſcems contrary. An 
ejectment of a piece of land called D. without ſhewing the 
contents. Palmer's calc, Owcn 18. the court was divided, 
but after adjudged that it was well enough, becauſe it was but 
an action of treſpaſs, and damages were the principal, though 
it would be otherwiſe in a præcipe; but upon a writ of error 
in the exchequer-chamber this judgment was reverſed. Het. 
176. oor. 422. pl. 587. So adjudged in Savas caſe, 1 ( 
535. and the 8. P'. held and admitted to be law, in Szye 
194. Lev. 212. Bridg. 56. Hard. 133. Palm. 102. 7 
Lev. 97. Salk, 254. Pl. i. where Sawvil's calc is affirmed v0 b. 
law by Halt Ch. Juſt. 

But an ejectment for a cloſe called D. containing three acre- 
of land, is good, becauſe the qualit of the land is mentions 
the ward terra ſignifying in law arable land. Cr». Jac. 
Palm. 102. 4 Med. 98. 

An ejectment docs not lic for a meſſuage and forty acres of 
land, meadow and paiture thereto belonging, without Ciſciu- 
guiſhing how much of one fort, and how much ot the other. 
Cro. Car. 435. 

An ejectment de 110 meſſuag* z five teremonta is naught fo; 
the uncertainty of the word tenement, being of a more extentiv 
lignification than the word meſſuage, and conſcquently un- 
certain what is demands by the cjectment. 2 Stra. 83. 
Hernard. K. B. 155. 

But an eiectment for a meſſuaga or tenment called the 
Black $Swen is good, becautz the addition reduceth it to a core 
tainty of a dwelling houſe. Sid. 20 3 Mod. 238. Mod. 
179, 
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$0 an ejectment for a mai, or burgage in H. is good, 
vecauſe both ſignify the fame thing in a borough. Hard. 173. 
vide Poph. 203. 

An ejectment for one hundred acres of waſte ; or pro cen- 
tun acris mm was held nanght for the uncertainty, becauſe 
both waſte and mountain comprehend ſeveral forts of lands; 
but for one hundred acrcs of bogg is good, in Ireland, becauſe 
the word there hath but one e lipnification, and comprehends 
but one ſort af land. Hurd. 57. Hancock and Price, adjudged, 
becauic it may contain land ot any quality. Balm. 100. Staf- 
ard and 31 dan; eig, adjudged upon a writ of error out of 


Ireland, and the tirit judgment reveried accordingly. Nel. 


Rep. 166. S. C. But both are denied to be law in 9 Vin. Abr. 
336. pl. 19. & Ser. 71. it lizs for alder-cave, and for cattle- 
gates. 2 Stra. 1253, So it docs for a beait-gatc. 2 Str. 1084. 
Audr. 106. Cre. Car. 512. 3 and Eyres ad;udged. 
Pan. 150. 8. P. Sat. 25 f pl. 4.5 a9 W. 338. 8. C. cited, 
and admitted to be law. 

The plaintiff in ert declared upon the leafe of a houſe, 
ten acres of land and twenty acres of . by the name of 
a houte and ten acres of racadow, be the ſame more or leſs, 
and had a verdiét, but the judgment was arreſted; for the 
declaration was io repugnant and uncertain, that even the 
verdict could not halp it, in regard the land mentioned in the 
declaration is of a different nature from that mentioned in the 
Beni; beiides the nuner of acres is io different, that the 
words more or leſs cannot reduce it to any certainty, for it 
were uarraſon ble to extend them to twenty acres more than 
was mentioned in the peramen. Yeoiv, 165. 4 Aead. 143. 
bam. 331. 

An eicctment for a manor fe: ms ill, without deſcribing the 
gzuantity and ſpecics of the land contained therein. Feil. 
13 Lie, «ed. 30m. Latch Gr. 2 EjeCiment lies for a gar- 
den, by the name of three rows of land, for it may be ſome- 
tunes uſed as a garden, and at other times plowed. Gzdb. 6. 

djudged, thouah it was tatd it might more properly have been 
:emandedt by the natus of à garden. Thot an ejectment 
toes not lis d ie. Ora. Eliz. 339. cited to be ad- 
udged.— Ir coun nt pro gaatu,f,m molendinis is good, with- 
out Taying Wind nil or water-mills, becauſe both are compre- 
nended under that name in the reg!/fer. Mod. Rep. 10. pl. 
55.——An ej :f.nett we decen acris piſarum was held good; 
ior the court held tau acres of peaſe, and ten acres ſowed with 
peaſe, to be all one, and tus sfors certain enough. 


An 
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An cjectment brought for ten acres of wood, and ten acre; 
of underwood, this was infiſted upon as a bis petitum in error, 
but difallowed, becauſe plainly they are of different natures ; 
and thoſe who argued for the error feemed by their argu- 
ment to have admitted it themſelves, becauſe they inſiſted 
that no ejectment lay of underwood, which ſhews it muſt be 
of a different nature from wood ; but that objeftion was 
diſallowed, becauſe the nature of underwood is fo well un- 
derſtood in the law, ſo that the theriff will have certainty 
enough to direct him in the execution. 2 Rol. Rep. 482. 
Warren and Wakely, Where the declaration among other 
things was of ſo many acres ligni inſtead of boſei, and it was 
moved to amend it before the trial came on at bar; but was 
denied, and the jury directed to find ſeparate damages as to 
that particular. Car!h. 402. cited to have been ſo ruled in the 
cale of Thompſon and Leech. 

An ejectment was brought de caftro, villa & terris, without 
expreſſing the number and certainty of acres z and it was held 
ill on a verdict, and a writ of error brought thereon, becaute 
it was too generally demanded, and it was impoſſible for the 
mheriſf ro know what quantity of land he muſt deliver upon 
the habere facias poſſeſhionem. Yelv. 118. adjudged upon a writ 
of error out of Trelaid. 

An ejectment de omnibus E gmnimsdis derimis in decem acris 
in D. without laying garbaru:n fi, lamæ agnellorum, or fome 
other certainty cf the nature or quality of the tithes, is ill, 43 
it would be for ons hundred acres of land, without expreſſing 
the ſeveral natures and qualities of the land; for in this aftior: 
the plaintiff muſt be as particular aw certain in his demand of 
then as he would ve of land. 11 Co. 25. Harpizis caſc. Miss 
857. Pl. 1139. Rall. Rep. 68. 5. C. in which latt book another 
exception was taken, that the entry and cicctment was laid to 
be in May, which was alſo beld 1d, begauſe no tithes to b. 
ouſted of at that tinte of the year; but 2, vi this, for the. 
law docs not judicially take notice when tithes arite. Fein. 
101. S. C. cited. | 

But in this aftion the plaintifF is not oblige! ro fut forth tht 
quantity cf every fort of tithe, as he mutt do of every tort o- 
lan«!, becauſe it is in its nature uncertain, the quantity de- 
pending intirely on the gooCnets and ſruitfulneſs of the land 
and ſcaſons, and therefore aun ejoftinent pro qundam portion? 
granor:m & fem was held good, becauic rapothible to ſa how 
much the quantity vou rc. +3 %. 28. Hurd. 57. Drer 
116 


Ar 


0 
—— 
1 

. 


E FECTMENT. 241 


An ejectment for a certain place called the very in D. is 
well enough, becauſe that place belongeth to a church, called 
a veftry, is perfectly known, and therefore the thing demanded 
is ſufficiently deſcribed to have execution thereof. 3 Lov. 96 
Hutchinſon and Puller, adjudged. 

In ejectment in the county palatine of t Durhain, t the plaintiff 
declared upon a demite d, minerits Caroanum in 1 de D. 
generally, not ſaying how many mines, and hu! a verdict, and 
judgment upon a writ of error brought in /. K. the error 
aſſigned was in the decliration, becauſe of the unccrtainty 
thercof; for not ſetting forth the nunber ot coal- mincs, fo 
as the ſheri!f might kuow of bow many to give policfiion ; and 
for this reaſon the court inclined, that the judame: ut was er- 
roneous; but then the plaintiff producing teveral precedents 
in Durham, and alledging that all the entries there in c3<Ctments 
for coal- mines were the tame as in this cafe, the judgment was 
affirmed. Carth. 277. Andrew and I hittinguaii. 4 Add. 
143. Comb. 201. Show. 364. Salk. 255. pl. 2. S. C. 

But the law doth not neceſſarily oblige the plaintiff expreſly 
to mention the Jay of the ouſter, ſo it appears to be after the 
term commenced, and before the action brought; for where 
the declaration was on a demite the 25th of March primo 
regis, for three years, by virtue whereof the plaintiff entered 
and was poſſeſſed, until the defendant poftea, vis. anno Suprad:* 
entered and ejected him without ipecifying the day of the 
ejectment; this was held good in error, the action being com- 
menced /jecunds regis, and the ejectment laid to be fring, it was 
plain from the declaration, the ouſter and cjectaient was after 
the plaintiff's title comme nced, and before the action brought, 
and confeſſes the plaintiff had good cauſe of complaint, though 
he did not ſwear to the day the injury was done. Cra. Fac. 
311. Merrel and Smith. 

Neither is the plaintilf, as it feems, neceſſarily obligad to al- 
ledge the particular day cf his entry in the dec ration; and 
therefore where the piainti declared on a leafe to ch inenee 
at a future day, /e us he entered, and was pottizacd til 
ejected by the detendant; this was held goud on a wilt or 
error, becaule it is jail he entered by virtue of cis lente, hien 
could not be before it commenced, for he could not enter b 
virtue of the leaf till rhe leaſe ae eee : ; liier it the de- 


claration had been prerexiu onus he entred, for the prajatin 


might eater unlas all, or before his tire, under a pretend 
of the leaſe, 2 l. Rep. 4C6, Laub. 199. 

ac plaintif declares in Jecbmemt in the common ples, 
and after a2: par Ia Ne 281 the courſe of che court 18) makes 
a ccd 
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a ſecond declaration, if in ſuch caſe the plaintiff by the firt 
declaration would lay the cejectment and ouſter before the 
commencement of his term, or omit any matter of ſubſtance 
in BE firſt declaration, though the ſecond were right, and the 
ouſter were laid after his term commenced ; yet the plainti# 
ſhall not recover, becauſe the declaration on the imparlance- 
roll is the raterial one on which the action is grounded, and 
muſt he ſupported by it, and the plea- roll is but a recital of the 
other, ani! therefore ought to begin with an alias prove patel, 
&c. Law E. dm. 78. Cro. Jac. 317. 

And though the declaration in law relates to the firſt day of 
the term, becauſe the term is in law con tidered as one day, yet 
the plaintiff may declare on a leaſe made fome time after the 
firſt day of the term, and ſhall recover thereon, but then i: 

inſt appear to the court that the declaration was filed after 
the day of the commencemeut of the ſuppoſed leaſe, for ocher- 
wite the plaintiF complains cf an cjectment before he had 
title; and it the time of ting a bill were not examinable, the 
act of law, which makes the relation of bills to the ſirſt day ot 
the term, would be an act of inturv to the plaintiff, and delay 
his right; for then a man cjected cut ct 2a leaic made in 
term- time could not complain till term was over. 2 Cent. 174. 
wid 432 

A dec! aration on a leaſe made the 6th of May, a 759 of the 
King, De ſetting forth, that the plaintiff was poileſled — 
foſfec the defendant the 15th day ejuſdem ine nir anno ſexto 
trader ejected him; this was objected in arreſt of | judgment, 
becauſe the ejcctment, as was inſiſted, was laid to be a /exto, 
which was a ycar before the commencement of the Icate, that 

ing laid to begin the 6th of Afay, «ns ſeptims; but the 
declaration was allowed to be yood by the court, becauſe the 
ciectment was laid to be ergateen er nfl lem menhs, which could 
not he, if it were done in the fixih year, and therefore they 

rejected rhe word ie as inconüſtent and void. Lato Efeu. 
"9, Co J but vid. Cath, 401. 402. 

50 where: the declaration was of a leatz 22 Na, hubendum 

& M Pane „e Vai ty three years, wviriute cus the — 
| d and was poiitfled guar fque paſte, via. cadem die & anno, 
La detendaat e:.fred him; this on a writ of error was ailowcd 
> 500 declaratian, though it was infifted, that eadrm die (3 
OTE ter to the firſt day of May, which was the laſt 

22426, and then the ejectment was laid to be Lwenty-on: 
bes before the leaſe was male. Crz. 7. $52, Rutter and 
WS 
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The plaintiſf in ejectment declared, that whereas 7. 3. by 
indenture the gth day of June, (withouc faying wh eu it was 
made or delivered) did demile, . Habt nd. a de dat. ſi, gilla- 
tionis & deliberationis indenturæ pradif, uirtute cnn ce nlain- 
titt entered and was poileſſed till the defendant the tanie day 

ouſted him; it was moved in arrett of judgment, that it was 
uncertain by the declaration when the term began, neither the 
day of the date nor of the ſcaling and Jeliverir ing being menti- 
oned in the declaration; yet reds ment was yiven for the 
plaintiff, becauſe after a verdict it ſhall b intended not only 
to bear date, but allo to be ſcaled ant deli ered the day men- 
tioned in the declaration, which was tne Ot! . for all deeds are 
pretumed to be delivered the day that they bear date, till the 
contrary appear. Law £Ejectm. 81. 

But where the limitation of the leatc is altogether uncertain, 
the plaintiff cannot recover, becaute where the commencement 
of the leaſe is uncertain, the leaſe is void in itil, and then 
the plaintiff cannot have a title; beſides that, the court cannot 

flibly perceive whether the ejettment was before or after the 
plaintiffs title accrued, if ſuch uncertain lcaie could give him 
one; otherwiſe it is where the limitation or commencement is 
impoſſible z for in fuch cafe the leate commences trom the 
delivery, as it it had no date, and then the court may judge 
whether the ejeEtment is laid to be before or aſter the com- 
mencement: but there is this further reaſon for the difference, 
for the impoſlible limitation is rejected, becauſe it could not 
be part of the agreement or contract; but an uncertain limita- 
tion is part of the contract, but vitiates the whole agreement, 
becauſe the court reduces it to any certainty, / aw He. 81. 

Thus were the plaiacuF declared on a leaic, habend. a die 
datus indenture pr.. without mentioning an indenture be- 
fore; this was held bad for the uncertainty when the lea 
commenced. H. 63. Brady v. Jenna. 

But if the plufutiit had declared on a demiſe to him pr 
quoddam rihtu 0 vat” havent. a die datus indent. prod: da. this 
had been good, b:cauſe the /eriptiam obFgatoriim ſhall be 
intended an ind:nture. Fent. 137. 2 Ab. 790. 

The plaintiff declared on a leate of the fourth nt of an 
houſe, in tour parts to be divided, by force oc witch he 
entered n tenoment. Dr ict. and was od Hed wall ne dercuaulnt 
cjected him de renemernt:s pradifficy this was oed in error, 
that the plaintitiaid the ouſter to de of more than by his leate 
he had a title to, lor the ouſter was de (cements Prodvict Which 
at leaſt miiſt nnen or the whole HOO, 211d the leate 
was 7 vt tho Forth part; But rhe oiyocton was orer-ruled, 
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bæcauſe di nementts predic. ſhall be intended only of the fourth 
part of which the leaſe was made; beſides, it was but juſt he 
mould recover as much as he had title to, though he laid his 
cicment for more. Lew Ejectm. 82. 82. 

The plaintiif declared on a demiſe the fixteenth day of 
"enuary, by an indenture dated the iccond day of January, 
wichout laying primo deliberat. the ſixteenth, yet the declara- 
tion was held good; for though all indentures ſhall be preſumed 
to be delivered the day they bear date, unlefs the contrary be 
hen, aud that therefore this leaſe muſt commence the fecond 
day of Jau ry, which, it true, would bz a different I-af: 
from what the plaintiff declared; vet in regard it declared or. 
a demiſe the ſixtecuth, it muſt necedarily be intended that tr 
was delivered on the ſixteenth, becauie it cannot poſſibly be 
demiſe betore the delivery, and therefore the delivery nuit 
neceiſarily be intended the day the deonile is ſaid to have been 
made, and not the day of the date of the indenturc. Cr. 
Eliz. 890. Law Ej:&m. 83. 

But where the plaintiff docs not make mention of any par- 
ticular day when the demiſe was made, but only in genera! 
fays, that J. S. by his indenture bearing date 1 Fax. did 
d..mifſe to him, ſo that it doth not appear by the plaintin“ 
own ftewing, when the lcaſe commenced, the law in fuch 
caits conitrues the delivery to have been the day it bears date; 
and ſo the declaration was held to be good, and not void for 
mne uncertainty of the commencement of the leaſe, as was 
objected. Cre. Zlia. 773. Law Ejectm. 33. 84. 

Though by the modern practice the plaintiff is not obliged 
to prove the leaſe mentioned in the declaration, for that i 
tonfeſſed by the rule, and by that means the miſchief of any 
variance between the leate declared on and the leaſe produced 
4:1 proved on the trial is avoided, which was a danger the 
plaintit vas expoſed to, and often miſcarricd by the old me- 
nod ot proceeding z yet in the modern practice the plaint:? 
ent take care to declare on ſuch a leaſe as tuits with his leſ- 
title; and therefore if there be ſjeveral leſſors, and you 
the declaration gqurd demiſerunt, you mutt thew in them 
202 2. ti:Je that they might demiſe the whole, for the word 
„ muſt be taken in pleading, according to the legal! 
nile it cara; and therefore, it any of the leſſors have nat 
a leo iutoreit in the whole premises, he cannot in law be faict 
to dots them, tor ic is only Lie confirmation where he i» 
ot concerned in intereſt, and thiretore the confeſſion of th 
44144 1442 coth not help, becanie you do nat confeis the dit! 
i: 7 tac tale. 2 Kab. 276. Cn. Fac. 61; 
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So where the plaintiff deciered on a leaſe mauve by AH. and 
Z. and it appears on the trial that 4. was tenant for life, 
remainder to B. in fee; this on a ſpecial verdict was acinudoud 
againſt the plainti?, becauſe it could not be the laue both of 
A. and B. to pals the land i præſenti to the plain id, tor du- 
ring the life of A. it could not be his leaſe only, becuuie he 
was the tenant in poſſeſſion, and Es joining in the leate 
amounted only to a confirmation, but could pais no intereſt 
during the life of A. and therefore the allegation of the plain- 


tiff, that J. and /'. did demiſe, was not proved. 6 Ce. 14. 


4 — 
295 


. 15. 8. Peph. 37. Ca. Lit. 42. Jones 305. Rc. Rep. 
299, Raym. 142. 2 Fon. 137. 


If the plain ifT declares on a leaſe made by A. and B. and 
on the trial it appears that they arc tenants in common, the 
plaintiff cannot recover; but if A. and B. had been jointenants, 
a joint leaſe to the plaintiff had been good, and he might have 
declared gud demiſerunt; and the reaton of the difference is, 
that tenants in common are of ſcveral titles, and therefore the 
freehold is ſeveral ; and if they be diſceiſed they thali be put to 
their ſcvcral actions; as therefore the lands of tenants in com- 
mon are to be conſidered as different eſtates depending upon 
different titles, the plaintiff ſhall not recover, becaufe that 
were to allow the plaintiff to try two ſeveral and different titles 
in one iſſue at the fame time; and therefore the plaintifĩi to 
make out his title muſt ſhew and prove that each demiſed the 
whole to him, or elſe he deth not prove the declaration, 
whereas the diſcovery of the tenancy in common proves the 
contrary ; and as they have different titles to a moiety only; ſo 
they could not each of them demiſe the whole z but jointenants 
are ſeiſed per moy & per tout, and they derive by one and the 
ſame title, and therefore each may be {aid to demiſe the whole; 
and as they muſt join in an action for any violation of their 
poſſeſſion, fo for the fame reaion to their teffee on their joint 
demiſe, and coparceners ſcem to ſtand on the fune toundaricn 
and reaſon, becauſe both coming in as one heir, the poſſu ion 
muſt be joint as that of jointenants. Sher. Rev. 342. 2 ent. 
214. Comb. 190. Cart. 224. 

In ejectment tus plaĩntiff declared upon two demiles of ſeveral 
lands by ſeveral parties, but laid oniy ene Labendun, vis, La- 
bendum tenememta prædicta fo demiſæd by the afurciaid ſeveral 
parties for ſeven years, and lays in his deciarotion, that the 
defendant ertcred into all tùe aforcſaid tenements, C' V 
(the plaint' H) a friaa ſua prad. Fa (in the ſingular number) 
eject, expunt, & amn; and it was aſigned for crror, that 
the declaration was ill far wan: of anothe: Hehetdum, for that 
tlie 
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the verdict is general, and it is uncertain to which demiſe this 
fingle hahend:m relates; but the court * 8 reddendo ſine 
guln fingulis it was well enough. Carth. 

A man may bring an ejectment on a 1 leaſe made 
baron and feme, of the lands of the wife, ſo the leaſe be made 
by herfelf in perſon, whether it be by parol or indenture; for 
the contracts of the wife relating to her own eftate are bu: 
voidable during the coverture, that ſhe may have the benef: 
of them after the death of her huſband, if they ſhall be for 
her intereſt to confirm them; and the huſband ought to join 
in the leafe, becauſe they are conſidered in the law but as one 
perſon, and he having, during the coverture, an intereſt in 
the property of his wife, both muſt join, and on fuch j join: 
leaſe each may be faid to demiſe the whole, and the leſſee may 
maintain his ejectment on fuch dente, becauſe during the 
coverture he hath the power of her property; and therefore 
all his contracts relating to it are good during his life, becauſe 
his pleaſure muft determine her who hot religned her will ro 
him, but after his death 3 may avoid the leate. 2 Co. 61. 
Cro. Fac. 332. 417. 617. Cr. Elia. 470. 488. 

But if the plaintiff declares on a joint lea fe by baron and 
feme, and the leaſe appears on the ev dence to have been exe- 
cuted by a third perſon, by virtue of a latter of attorney from 
the huſband and wife, ſuch evidence will not maintain the 
declaration, becauſe ſhe cannot delcgate a power to a third 
perſon to act for her, who hath already davoixed all power 
and authority on her huſoand; end: nerefore the leiter of 
attorney being void as to the wite, it mutt remain as to the hul- 
hand only; and thence it hath been heid, tilat the leflee might 
in this cate declare 62 that lcate as the cat of the hutband 
only. Crs. Tac. 617. Gardiner ard Nornias. 
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II E general rule in the iſe in this action is, thzt whal- 
ſocver bars the right of entry is a bar ta the plaintitt“ 
title ; therefore the plaintiff muſt prove ſein within twenty 
years in himſelf or his anceſtors, or yu uit prove a deed or 
ſciſin in the perſon that has a particular ettate in the land, and 
that you clauned within twenty yeers alter the reverfio!; 
accrued or that vou was an 'r tant, teme covert, nen cemp us, 
impriſoned, or 'b-yood the fen ay the time when the titl“ 
accrued. 
43 
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And fine and nonclaim, which take away the entry, arc 
wood pleas in this action in bar of the plaintiff's right of entry. 

Accord is a good plea in ejectment, as is alſo antient demeſne. 
9 Co. 77. Pete's cale, which may be pleaded without afi. 
davit. 2 Ld. Raym. 1418. 2 Barner 151. 


ENTER LESDER 
C HAP. XXXIX. 
S ECT. I. Tye? fenificaticn of the word Enter pleader. 


NTERPLEADER is a diſcuſſing of 2 point incidentally 
falling out before the principal cauſe can be deterwincd, 

and which muſt ncceflarily be conſidered. 
As if two ſeveral perſons be found heirs to the fame land 
two ſeveral offices in one county, the king is brought alſo 
in doubt, whether livery ought to be made; and theretore 
before livery was to cither, they uſed to enterplead, and for- 
mally try between themſelves who was the right heir. Sram, 
Prer. c. 19. Finch's Ley. 129. &rock. tit. Entr. Coke I. 7. f. 


Alſo there is another fort of Enterpleader in detinue in di- 
vers cales See RH. Ent. 213. 

And if the defendant prays that the parties may interplead, 
he ought to alledge and ſhew that they both claim one and 
the ſame thing. 8 Ed. 4. 6. a. 

Obſerve, there ſhall be no enterpleader unleſs the defendant 
prays it. Ree. Pla. 122. 18 E. 3. 22. Pl. 3. 


SECT. II. hben, ond in what Cajes Enterpleader fhall, er 
Dall not be granted. 


N no caſes the parties {hall be adraitted to enterplead, unlc!s 
their writs are both returnable oa the faine day. y II. C. 
18. 
In detinue of writings becauſe that the garnifhee and plain- 
tiff complains for ont and the ſame thing, the award was, tha: 
they ought to enter ad. 8 H. 0. 30. 31. 
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And if the parties are by attornics, day ſhall be given over, 
becauſc they ſhall not enterplead but in perſon. 9 Ed. 3. 334. 
pl. 12. 24 Ed. 3. 24. pl. 3. and if he comes by attorney at 
his day, the other ſhall not have judgment againſt him. 9g E. 
3. 334. þ/. 12. 

In detinue the defendant pleads another writ pending per 
another, and prays enterpleader; and it was granted, on ac- 
count of the miſchief that might be, as both might recover the 
deeds, and ſo be twice charged. 3 H. 6. 43. pl. 20. 3 H. 6. 
35- pl. 31. 9H. 6. 36. pl. 9. Reg. Pla. 122. 

But if the defendant and garniſhee do not agree in their 
plea, there ſhall be no enterpleader. 14 H. 6. 11. 


Entry and Writ of Entry. 
CHAP. XL. 


SECT. I. Of Pleas in a Writ of Entry in the nature of aj; 
{fife. i 


| fs many real actions brought by or againſt an infant, under 
the age of twenty-one, and alſo in actions of debt brought 
againſt him, as heir to any deceaſed anceſtor, either party 
may ſuggeſt the nonage of the infant, and pray that the pro- 
ceedings may be deferred till his full age; or in cur legal 
phraſe, that the infant may have his age, and that the pare! 
may demur, that is, that the pleadings may be ſtaid ; and then 
they ſhall not proceed till his full age, unleſs it be apparent that 
he cannot be prejudiced thereby. Dyer 137. Finch IL. 36c. 
3 Vol. Biack. Com. 300. 

But by the ſtat. em. 1. 3 E. 1. c. 46. and of Glou. 6 E. 1. 
c. 2. in writs of entry ſur deiii in lome particular cafes, and 
in adieu, aunce/irel brought by an infaut, the parol ſhall not de- 
mur: otherwiſe he might be deſorced of his whole property, 
and even want a maintenance till ſuch time as he came of age. 
3 Vol. Elac. Com. zoo. 

In a writ of entry in the nature of an afliſe for rent, the de- 
fendant ſays, that he was not perner of the rent the day of the 
writ purcllaſed, nec nuguam egen, nor ever afterwards; and 
this was held ro plea; for he ſizouid have ſaid, that he was 
not tenant 07 tae land, as wel! as not pernor of the rent. 5 E. 
4. 22. 6. 


STe. 


0 249 
SECT. I. When an Entry cught to be pleaded. 


F a man pleads a leaſe for life, or any greater eſtate, which 
[| paſſes by livery, he is not to plead any entry, for he is in 
actual ſeiſin by the livery, but otherwiſe of a leaſe for years, 
becauſe he is not actually poſſeſſed until an entry made. Co. 
Litt. 201. a. 
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WRIT of error is a commiiſion to judges of a ſuperior 
court, by which they arc nuthoriſed to examine the- re- 
cord, upon which a judgment was given in an inferior court, 
and on ſuch examination to aflirm or reverſe the ſame, ac- 
cording to law. "Therefore it differs from another writ or 
action. Jen. Rep. 25. 2 Iuſt. 40. TYelv. 209.-——But yet, 
if by the writ of error the plaintiff therein may recover, or be 
reſtored to any thing, it may be releaſed by the name of an 
action. Co. Lit. 288. 5. In a writ of crror to reverſe a 
fine as coufin and heir of the conuſor, it need not be ſhewed in 
the writ of error, how he is couſin; for it is but a commiſſion 
to examine errors, and necds not ſucli certainty as other writs. 
Cro. Fac. 160. 

This writ lies where 2 man is grieved by an error in the 
foundation, proczeding, judgment or execution of a ſuit. Ce 
Lit. 289. 6. 
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SECT. II. Eat Defence the Defindant it: error may 


make, and therein of pieading a Reitaſe. 


HE defendant in error may plead a ccicaic of all errors, 
or a releaſe of all ſuits, aud theſe pleas, if found for 
him, will for ever bar the defendaut in error. 9 H. 6. 
41. Rol. Abr. 788. And the defendant in pleading a 
releaſe muſt lay a Venue. But though it be ii! pleaded, 
yet if there are not errors, the judgment will be ailirmed. 
Salk. 268. pl. 15. 270. pl. 18. 3 Salk. 396. pl. 3. G. Med. 
113, 206. 2 Ld, Raym. 1005. Latch. :10. Ciiz's caſe re- 
ſolved per Cur”. 
| 3 80 
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So where by a writ of error the plaintiff ſhall recover, 
or be reſtored to any perſonal thing, as debt, damage, or 
the like, a releaſe of all actions perſonal is a good plea ; 
and when land is to be recovered or reſtored in a writ of 
error, a relcaſc of actions real is a good bar; but where 
by a writ of error the plaintiff ſhall not be reſtored to any 
perſonal or real thing, a releaſe of all actions real or per- 
fonal is no bar. Co. Lit. 288. . 8 Co. 152. Rol. Abr. 
788. 2 Rol. Abr. 405. 

Alſo it a man loſcs in a real action, and he releaſes ali 
his right to the land, this fhall bar him of his writ of er- 
ror, for no perſon can bring a writ of error to reverſe ; 
judgment that is not entitled to the land, Ec. for the 
courts of law will not turn out the preſent tenant, unlcſ: 
the demandant can make out a clear title, poſſcilion always 
carrying with it the preſumption of a good title till thc 
right owner appears. 9 H. 6. 46. Rel. Abr. 747. 788 
Dyer go. . 3 Lei. 36. Futchinſen's caſe. 

ence it is, that if a man relcaſcs all his right to thc 
land of which a fine was levied, he has thereby barre 
himſelf of his writ of error; for his releaſe having for 
ever excluded him from the land, he can have no writ ot 
Error, becauſe no body is entitled who cannot have the 
land of which the fine was crroneoufly levied. Cro. Elia. 
aby. Nel. Abr. 789. | 

50 it is if a fine be levied of 120 acrcs of land, and he, 
that has right to a writ of error, makes a feoffment of the 
whole, he fhall never reverſe the fine; but it the fcoffment 
had been made, or a releaſe had been given of twenty acres 
only, he might yet have a writ of error to reverſe the fine as to 
199 acres, becauſe he has not transferred his right as to thoſe, 
and therefore may be re- inſtated if the fine be erroneous, R. 
Air. 738. Cr. Eltz. 46. Moor 413. Owen 22. 8. C 
1:47 and the mayor of [Fictham. 

Tf an intant brings a Writ of error to reverſe a fine for hi- 
nonuge, and his nonage after inſpection is recorded by the 
burt; bus before the tine reverſed, he levics another fine tu 
anuther, this ſecond fine ſhall hinder him from reverſing th- 
rt, Gronte the tecond having intirely barred him of any 
rial: to the land, rmit deprive him of all remedies which 
Wii tore him to the land. Rol. Abr. 788. Hart's calc- 
i ©). 5 C. und there it was ſaid that the fine was not 
p'caded, decaute nut ingroſſed, and the ingrofling was ſtaid 
o purpoſe by tne cenutes. 

But !t tenant i: tail levies an errancovs fine with procla- 
„atis, and than ieyi2s 2 ſecond fine, which is alſo — 

an 
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and dies; if the iſſue in tail brings a writ of error to reverſe 
the firſt fine, the defendant may plead in bar the ſecond fine; 
for though there be error in the ſecond, yet till that appears 
judicially to the court, it muſt be looked upon as a finc dul 

levied, and conſequently a bar to the plaintiff, becauſe while 
the ſecond ſtands in force, he cannot have the land; but if in 
this caſc the plaintiff brings a writ of error to reverſe the ſe- 
cond fine. and the defendant pleads in bar the firſt fine, the 
plaintiff may reply upon the firſt writ of crror that the ſecond 
fine was erroneous, and upon the ſecond writ that the firſt fine 
was erroneous, and fo be relicved againſt both, for here the 
examination of both fines comes judicially before court; and 
if there appcars any error, the court will ſ-t them aſide, and 
not ſuffer them to ſtand in the way of the plaintiff's right. 
Rel. Abr. 788. Carringtin's caſs. . EE. 151. 2 Leon. 

211. Mor 366. A Rep. 386. bride. 77 | 

But in a writ of error to reverſe a fine, the defendant cannot 
plead the ſame fine now endeavourcd to be reverſed, and five 
years in bar of the writ of error, no more than in a writ ot 
error to reverſe an outlawry, can that outlawry be pleaded in 
bar of the writ of error, quia n9n valet exceptio iſtius rei cujus 
petitur 9 2 Jon. 181. Cockman and Farrer. Raym. 
462. - Veat. 363. 2 Sad. 92. 

So if a fine be levied of land in antient demeſne, the lord 
may reverſe it after five years expired ; but if a fecond fine 
had been levied, the lord iliould be barred of his writ of diſ- 
ceit after five years from the ſecond fine, for a fine of antient 
demeſne is not originally within the courts of 1/eflminſfter, anct 
the ſtatute in relation to the bar does not extend their jurit- 
diction; but when a fine is levied of ancient demeſne, it comes 
within the conuzance of the king's courts till the fine be re- 
verſed, and bv conſequence they have a juriidiction of it, and 
ſo the ſine becomes a bar. 2 Iuſt. <18. 2 Bulſt. 244. Cre 
Fac. 333. Rol. Rep. 36. 1 462. Jan. 181. 

If a man outlawed upon a 2 n releafes all actions to the 
recoverer, yet he may have: a wric of crror of the outlawry, 
| becauſe that this docs not belong to tlie party, but to the king 

in intereſt, and he may afjion error. in the judgment of the 
rediſſeiſin to revert: the ourlawrv, 11 H. 4. 6. 4. X. 
Abr. 789%. 

Notc. Where a man is ontiaves in perſonal action by 
proceis upon the original, and brings crror ; a releaſe ot 
actions perſonal is no bar, becauſs lie 55 to be reſtored to no- 
thing againſt the plaintiff, thongh when by the outliawry he 
forfcited al! his com? to the Kine, ne ſhall be refrrod te 
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them and to the law, fo as to be of ability to ſue. Co. Ayr, 
288. b. 3 Co. 152. @. 

And if the tenant pending a precipe againſt him aliens in fee, 
and after judgment 13 given againſt him, and he brings a v1 
of error; this feoffment is not any bar to the writ, becauſe he 
was privy to the judgment after. Rol. Abr. 788. Lridg. 77, 
Rol. Rep. 306. So if the tenant perding a precipe againſt hin, 
aliens in fee, and re-purchaſes for life, and after judgment is 
given againſt him, he thall have a writ of error, and his 
fcoffment is no bar. Ro/. Abr. 784. 788. Alſo after his 
death his heir ſhall have a writ of error, becauſe of the privity. 
Rol. Abr. 788, 

In a writ of error to reverſe a common recovery, it is no 
good plea, that the plaintiff pending the writ of error hath 
entered into part, or before the poſſcſſion was taken from him, 
he might have error to reverſe the judgment, though not to 
have reſtitution. Lev. 72. l iun and Lhyd. 

In a ſcire ſacias againſt a tertenant, he may plead a releaſe 
of error, — he be not privy to the judgment. 9 H. 6. 
48. Hro. 9. 8. C. 

But the tertenants cannot plead in abatement of the writ of 
error, but only in bar as a releaſe, Q. in maintenance of their 


title. Lev, 72. And where a ſcire facias is awarded generally 


againſt the tertenants, without naming them, and ſeveral arc 
returned warned, and appear, one may plcad non-tenure to 
diſcharge himſelf, though not to abate the writ as to the reſt ; 
as might be done, if all were named in the writ, for which 
vids Holland and Jackſon. Eriug. 72. Rol. Rep. 301, Ec. 
Cre.. Elia. 7390. Fa. 123. 227. 

la a writ of error againſt the heir of the recoverer within 
age, and a ſcire facias againſt the terte nants; if the parol de- 
murs for the heir, and the judgment is reverſed againſt the 
tertenaut 3 yet at full age the heir may plead the releaſe of 


the demandant of the right, or of the errors, and bar bim. 
9 H. 6. 43. Rol. abr. 766. 


SF. - Saw few general Remarks on Title Error, 


whe i: lies, and what , reaured of him who brings the 
brit. 


A WAIT of error lies for fome ſuppoſed miſtake in the 


proceedings of a court of record; for, to amend errors 


in a baie court, net of record, 2 writ of ſale judgment lies. 
Sinch. J. . 434. 


The 
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The writ of error only lies upon matter of lat ariſing upon 

the face of the proceedings; ſo that no evidence is required 

to ſubſtantiate or ſupport it : and there is no method of re- 
verfing an error in the determination of fas, but by an at-. 1 
taint, or a new trial, to correct the miſtakes of the former 1 
verdict. 

Formerly the ſuitors were much perplexed by writs of er- 
ror brought upon very flight and trival grounds, as miſ-ſpel- 
lings and other miſtak 's of the clerks, all which might be 
amended at tlie common law, while all the proceedings were 
in paper; tor they were then conſidered as only in feri, and 
therefore ſubject to the control of the courts. 4 Hurr. 1099. 

But, when once the record was made up, it was formerly 
held, that by the common law no amendment could be per- 
mitted, unleſs within the very term in which the judicial act 
to recorded was done: for during the term the record is in 
the breaſt of the court; but afterwards it admitted of no al- 
teration. Co. Lit. 260. 

Hut now the courts are become more liberal; and, where | 
juſtice requires it, will allow of amendments at any time while 
the ſuit is depending, notwithſtanding the record be made up, : 
and the term be paſt. For they at preſent conſider the pro- | 
ceedings as in fer, till judgment is given; and therefore that, | 
till then, they have power to permit amendments by the com- 
mon law. | 1 

And if a writ of error be brought after verdict, he that | 
brings the writ, or that is plaintiff ia error, muſt in moſt caſes 
tind ſubſtantial pledges of proſecution, or bail. Stat. 3 Fac. 1. 

c. 8. 13 Car. 2. c. 2. 16 & and 237 Car. 2 c. . | "4 

i © prevent dclays by frivolous pretences to appeal; and +4 A 
for ſecuring payment of coſts and damages, which are now | | | 
payable by the vanquiſhed party in all, except a few particu- 
tar inſtances, by virtue of the ſcveral itatutes here recited, vis. | "WER 
7 Hen. 7. . 10. iz Car. 2-602 $ WO o#.36 1 4 | I 
& 5 Ann. c. 16. | | "4 

A writ of error lies from the inferior courts of record in 1 
{.ngland into the King's Bench, and not into the Common 71 

Peas. Finch. I. 480. Dyer. 250. 140 

Alſo from the King's Bench in Ire/and to the King's Bench Bm: 
in England. It likewiſe may be brought from the Common Butt 
Pleas at JYefmin//er to the King's Bench; and then from the * | 
King's Bench the cauſe is removcable to the houſe of lords. 2: 4 
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From proceedings on the law tide of the Exchequer a writ of 
error lies into the court of Exchequer-chamber before the 
lord chancellor, lord treaſurer, and the judges of the court of 


King's W's 
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King's Bench and Common Pleas: and from thence it lies to 
the houſc of pecrs. From proceedings in the King's Bench, 
in debt, detinue, covenant, account, cafe, ejectment, or treſ. 
pals, originally begun therein (except where the king is party) 
it lies to the Exchequer-chamber, before the juſtices of the 
Common Pleas, and barons of the Exchequer ; and from 
thence allo to the houſe of lords. Stat. 27 Eliz. c. 8. 

But where the proceedings in the King's Bench are commen- 
ced by original writ, ſued out of Chancery, (which muſt be 
for ſome forcible injury, in which the king is ſuppoſed to be a 
party, in order to punith the trefpaſs committed in a criminal 
manner) this takes the caſe out of the general rule laid down 
by the ftatute ; fo that the writ of error then lies, withou: 
any intermediate ſtage of appeal, directly to the houſe of lords, 
the dernier reſort for the ultimate deciſion of every civil action. 
Each court of appeal, in their reſpective ſtages, may upor: 
hearing the matter of law in which the error is aſſigned, re- 
verſe or aftirm the judgment of the inferior courts ; but none 
of them are final, fave only the houſe of peers, to whoſe judi- 
cial decifions all other tribunals muſt therefore fubmit and 
conform their own. And thus much for reverſal or affirmance 
of judgments by writs in the nature of appeals. 3 Fol. Blacs. 


(om. fol. 411. 
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HF word efloin, or eemumn, comes of the Hrencd enter, 

or «xm, id g, cauſarius miles, Ile that has his pre- 
ſence forvorn or excuſed for any juſt cauſe, as fickneis or other 
impediment, and ſigniſies in the common law, the allegation 
of an excuſe from him that is ſummoned or ſought for to ap- 
peur, and antwer to an action real, or to perform tuit to n 
court baron, upon juſt caulc of abience ; z and theſe came to u- 
from the Nrmans, as appears by the Grand Cuflomary, cal 
30. 40. 41. 42. 43. 44. 45. Cewel. John. Dif. 


* Nam cauſarn milites ſunt, gui prerter honeſtam cauſam a militia ſo!- 
<untur, Zi. 


ESTOPPELLS. 


1 
ESTOPPELLS 


. 
SECT. I. The definition and meaning of an TY aid 


the manner and form of pleading them, alſa what fhail or ſhalt 


not be gocd matter of Hſtappel to alledge by way of plea. 
HE word Eitoppel comes from the French, eſtouper, oppi- 


lare, ob/{ipare, and denotes as much as an impediment or 
bar of an action, arifing from his own fact that hath, or other- 
wiſc might have had his action; and eftoppels are divided into 
three kinds, viz. itt. By matter of record. 2d. By matter 
in writing. And ;d. By matter in ag. Co. Lit. 352. 
Cowel. Int. 

An eſtoppell is a ſpecial plea in har; which happens where a 
man hath done ſome act, or executed {ome deed, which eſtops 
or precludes him from averring any thing to the contrary, 
as if tenant for ycars, (who hath no frechotid) levies a fine to 
another perſon; though this is void as to ſtranger 8, yet it ſhall 
work as an eſtoppel to the cognizor ; for, if he afterwards 
brings an action to recover thete lands, and his fine is pleaded 
againſt him, he ſhall thereby be eſtopped from faying, that 
he had no frechold at the time, and therefore was incapable 
of levying it. 3 V. Black. Com. 208. 

And it is fait to be a bar or hindrance unto one to plead 
the truth, and docs not reſtrain ic to an impediment given to 
a man by his own act only, (as it is reſtrained in Hitz. N. B. 
142. X.) but by another's aiſo. 2 Co. 4. G:ddard's cafe. 
Reg. Pia. 1 13. 

And a rebutter is a kind of eſtoppel; every eſtoppel ought 
to be reciprocal; 74 %, to bind both parties; which is the 
reaſon, that (regularly) a ſtranger ſhall neither take advantage, 
nor be bound by the eſtoppel. Reg. Pic. 114. 

And all eſtoppels ought to be ended ccrtainly, becauſe it 
concludes a man to alledge the truth, and when they are 
pleaded, they mutt be certain to every intent, and not to be 
taken by argument or inference. Co. Lit. 393. a. Litt. 352. 6. 

Alto evcry citoppcl ought to be a precite affir mation of that 
which makes the cilo; opel, and not to be ſpoken imperfonally, 
as if it be ſaid (wt dieitur); nor by way of recital, as it is no 
direct affirmation, Reg. Pla. IIS. 

And a matter alledged, that is neither traverſable nor mate- 
zial, thall not cop. id. 
Alio 
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Alſo he who pleads matter of eſtoppel ought to rely upon it 
and ſhall not fay judgment of the ation. Lidford's caſe, Co. 
11 Rep. 52. a. 

If one pleads an eſtoppel and concludes to the writ, this is 
not good; ſo if he pleads in bar, and concludes to the writ. 
22 H. 6. 53. 


Eſtoppel againſt eſtoppel puts the matter at large. Co. Lite. | 


352. @- | 
And obſerve theſe rules, that he who claims nothing by him 


that was eſtopped, ſhall not be eftopped. Touch. Prec. 115. 

So where he in reverſion or remainder, claims nothing by 
tenant for life, he ſhall not be eſtopped. [b:d. 116. 

And if a man will plead a record to eſtop him that was privy, 
he ought to ſhew what end the action had. Reg. Pla. 116. 
Touch. Prec. 113. 

Where a man hath judgment to recover land, by that judg- 
ment he ſhall be eſtopped to claim any other title than he hath 

by the recovery. Tzuuch. Prec. 118. 

And of ſome eſtoppels none ſhall take advantage, but thoſe 
who are parties or privies. Jbid. 120. 

But uſes of an action is no eſtoppel to prejudice another, 
viz. heir, &'c. Bid. 121. | 

Note. In every cafe where I am barred of Jand, as if it be 
found that I am not next heir; this eſtoppel ſhall paſs with the 
land, and every one who claims the lands by me ſhall be eftop- 
ped ; for eſtoppels and conditions go with the lands. Law 

ax. 29. 

But of other lands it ſhall be no eftoppel againſt me. Touch. 
Prec. 121. 

A will ſhewn under the ſeal of the ordinary ſhall not eſtop 
the party to fay, that the deceated died inteſtate. Flen/ire's 
calc. Co. 9 Rep. 44. | 

And in pleading a deed, you cannot ſay it was made beforc 
it bears date. Peri. 31. 12 H. 6. 1. 2 Cs. 4. but the jury 
may find it. 


„ 


SECT. II. In what caſes the party Pall be eflopped to tak- 
od vantage by way of pl-a, & & contrario, 


F the defendant brings a ſuperſedeas, he ſhall never afterwar::- 
ſay, that he was dwelling in another county. 19 H. 6. 63 
So in the C. B. if one pleads 7225 paſſa per le fact, nothing 
paſſed by the deed, and they are at iſſue upon it, he ſhall not 
be received to give in evidence, that this is not his degd. Tg 
Apa 
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And after traverſe by the king's attorney, which was found 
againſt the king, the attorney was barred to take advantage 
of the inſufficiency of the plea. 7 Eliz. Dyer 238. 

So after voucher and bar pleaded the party may not plcad 
jointenancy, and therefore jointenancy pleaded in this caſe 
was held prepoſterous and not to be regarded. 12 E/iz. Dyer 
291. 

"If a man brings an action as heir to I. S. the defendant may 
fay, that in another aſliz e he was found a baſtard. 3 H. 6. 15. 

And after that the defendant denies the deed, he thall not 
be after received to ſay, that it was by dureſs of imprifoument 
or that nothing paſſed by the deed. 7 H. 6. 8. 

Zo if one be outlawed by the name or JI. S. of B. and atter- 
wards purchaſes a ſuperſedeat by the fame name, be thall not 
be reccived to tay, that there is not any ſuch town as of H. in 
the fame county. 19 H. 6. 44. a. 

But where the verity is apparent in the fame record. the 
adverſe party ſhall not be eſtopped to take advantage of the 
truth; for he cannot be eſtopped to alledge the truth, when 
the truth appears of record. Keg. Pla 115. C2. Litt. 352. 


8 ECT. III. What perſons ſhall, or ſhall net be eſtopped to take 
advantage by way of flea. 


VERY eſtoppel ought to be reciprocal, 7. c. to hin both 

ies, which is the reafon, that (regularly) ſtrangers 
{hall neither take advantage, nor be bound by the citoppel. 
Co. Litt. 352. a. 

And no ſtranger ſhall rake advantage by an eſtoppel, but 
where the eſtoppel extinguithes the right. Touch. Free. 123. 
Reg. Pla. 116. 

Alſo a ftranger thall not take an advantage of an c{roppe'* 
en fait; if it be in the realty; but by niatter ot record it is 
otherwiſe. ibid. 

Privies in blood as the rir, privies in eſtatg ag the Froffee, 
leflee, Sc. and others who come under by act in lau as incum- 
bent of a benefice, thall be obliged to take advanrave 5! crop 
pels. Co. Lite. 352. a.b 

And where the record of the eitoppel runs to rhe difamiticy 
or illegitimacy of the perſon; there all ſtraugers halb tl ba- 
nefit of the recort ; as outlawry, excommangement, utter 
of fremunire, ol {clonic?, battardy, C. and fh tine! de rhe 
porties, though they ar trangers to the r2coce, 


+ 
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But oft a record, concerning the name of a perſon, quality, 
or addition, no ſtranger thall take advantage, becauſe he hall 
not be bound by it. Cs. Litt. 352. Reg. Pla. 114. 

If one be outlawed at the ſuit of I. S. all perſons ſhall take 
advantage of this perſonal diſability; the tame law of an alien 
born. Co. Litt. 128. 6. 

And by matter of record he who is not party or privy may 
eſtop another. 20 E. C. 19 2c. 

And where the plaintiff fays, $24 non habetur tale recordun:, 
„ that hc has not ſuch record, where the defendant has nor 
picacled, that it was of record, this good cauſc of demurrer for 
the detendant. 22 Alia. Dyer 368. 6. 

It onc has matter of eſtoppel to plead, and dots not plead 
this at firſt, but takes ifſuc upon another matter, as dying ſeiſed, 
We. which is found againſt him per pars, he has loſt the benetir 
of the citoppel. 38 H. 6. 29. 

So it a man makes an attorney he {hall bc afterwards cſtop- 
ped to plead any thing againſt his warrant of attorney, notwith- 
{tiring he comes in {r;pria perſona. 33 H. 6. 28. 


—_— —— r — — - -v 


6— — 


Executors and Adminiſtrators. 


C354 T- ALY. 

T. CY. 1. What ations will lie againſt an execuler, or adni- 
ren, ard bor be fhall juc, or le ſued, 4% where the arli.n 
fo C15 be bros kt. 


BR en act of the 30 Car. 2. . 7. creditors are enabled to re- 
cover their dzbrs, of the cxecutors and adminittrators of 
centos, in 10/7 0207 TErong , and this act, by 4 and 5 of (7. 
and 27, cap. 24. is made perpetual: and alio by the laſt men- 
troncd act, reciting, that it had been doubred, whether the 30 
Car. 2, extended to any executor or adminiſtrator of any exc- 
cutor or adminiſtrator of igt, who for want of privity in latu, 
wers not before anſwerable; it is enacted, that all and every 
the ex-cutors and adminiſtretors, or ſuch executor or admi- 
niſtrator, Aigle; who thall watts, or convert to his own ul; 
gouts, chatles, or eftate of his teftator, or inteſtate 3 ſua, 
rrow thencerorth be chargeable ; in the fame manner, as his or 
ther tettator, or inteitate might have been. 

Au wtion hes afaintt an exccutor, or adminiſtrator upon 
ry comract, debt, or coven uit made by his teltator, or in- 
ac, which appears by any recon, or fhecialty; though it 


-. 
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be a ſpecialty of an inferior nature, as fines, iſtucs, fc, at 
aſſiſes, quarter ſeſſions, by commiſſion of ſewers, bankrupts, 
c. or at the leet, Se. Went. Off. Executor. 

So debt lies againft the executors of a ſheriff, upon a judg- 
ment in an action againſt the ſheriff for an eſcape. . 32 . 

Alſo an action lies againſt an executor or adminiſtrator of 
one, who takes the £:ths due to miniſters by the ſtat. 12. Car. 
2. 17. 1 Sid. 88. Ray. 57. 

So debt lies for rent upon a covenant in law. Si. 387. 406. 

And an action upon the caſe lies againſt the executor of a 
ſheriff, who has levied money upon a eri fucics, and not paid 
it. 1 Rol. 921. J. 25. Jen. 430. Mar. 13. 

Or, of a common carrier tor goods loſt by him. 5 d. 92. 

And againtt an executor tor à relief due by lis tuiraror to 
the lord of the manor. Nov 43. 4. 

Allo a debt lies againſt an executor, upon an obligation or 
covenant to inſtruct an apprentice in his trade, tho: it tounds 
as a perſonal act. 1 Lev. 177. 8 

If a man makes ſeveral executors, one as to his goods, and 
another as to his leates, they may be ſued as ones cxccutor. 
1 Cro. 293. 

An executor ſells the goods of his teſtator, and for the 
money unpaid he brings an action; it is not neceſſary in ſuch 
caſe to name him executor, and fo for goods taken after the 
death of the teſtator, although the money recovered hall be 
aſſets. Went. 52. Plot. 8 1. a. VYelv. 33. 

Note. Debt by an executor or grantee of a rent charge 
againſt the pernor of the protits tor arrearages, mult be brought: 
where the land lics. 7b. 37. Reg. Pla. 28. 

And it an action of debt be to be brought againit an admi- 
niſtrator for rent, which was due by the inteſtate upon a con- 
tract made between the plaintiff and the inteſtate in his litc - 
time, the action muſt be brought in the county where the con- 
tract was made: but if an action of debt be brought againft an 
adminiſtrator for rent duc for lands let by the plant} to the 
inteſtate, but growing due ſince the letters of adminiſtration 
granted to him; the action mult be brought in the county 
where the lands lie, for which the rent is duc. Prod. Re. 
103. 

It is a rule when executors bring an action, they muſt all be 
named: but when an action is brought againſt them, 1 mutt he 
only againit ſuch of them as do adminiſter. gve iVoy's „ix. 
103. 22 Hd. 3. 10. 15 d. 3. 8. aad he who rt comes all 
anſwer. Reg. Pu. 4s. 

A man by bill fraled, acknowledge: to have rectived of 7“. 
40 l. to be eq'wallx dis ded hetwern . and B. aud to their uin; 
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the one dies; in this caſe his executor, and the ſurvivor ought 
not to join in an action for it; but the executor ſhall have an 
action for one 20 l. and the ſurvivor for the other. Yelv. 23. 
3 Cre. 729. Vincb. 127. Mo. 667. 

A deed made to two to pay money to one of them; and he 
to whom the money is due, dies; the furvivor (and not his 
executor) thall have the action. 1 . 26. Yelv. 177. 

And if adminiſtration be granted in ſeveral dioceſes, or pro- 
vinces ; the action againſt the ordinarics thall be ſeveral. 11 UV. 
7. 12. pl. 1. 


——— 


— 


S ECT. Bat ations will nel lie againfl an Execution, or Al- 
miniſi rater. 


N action of debt docs not lie againſt an cxecutor or ad- 

miniſtrator upon a conceſſh  fotvere by cuſtom in an inferior 
court; for he will be ouſted of his law by fuch means. 8:4, 
199. 228. 1 . Com. D. 262. 

Nor, debt upon a ſubmiſſion by par:/, and an arbitrament in 
the life-time ot the teftator. Cre. Eliz. 557. 

Neither, does an action lie for a perſonal wrong by thc 
teſtator, or inteſtate : astreſpaſs does not lic againſt an exccutor, 
or adminittrator, for a treſpaſs done by the teſtator, or in- 
teſtate to the lands, or goods of another. Of. Executors 152. 

Nor, does it lie againſt the executor of a goaler, Wc. tor an 
eſcape. 41 //. pl. 15. Dy. 322. 1 Rl. 921. J. 20. 1 Sand. 
218. 2 Inft. 382. 

And debt does not lie upon the itat. 2 Ed. 6. 13. for not 
ſetting out tithes. 1 Sid. 88. 181, 407. 

Nor an action upon a penal ftat. (. Executars 18 3 © 
Com. D. 263. 

So debt does not lie againſt an executor upon a ſuggeſtion 
of a deweſtavit by his teſtator. 2 Lev. 110. agrees with Halt. 

Dod. Ca. 126. Salk. 314. 

But contrarg, if the teſtator was executor de /on tort, by 
Tru. Ch. B. 2. Lev. 133. 1 V. Com. Cig. 163. 

* ets of the exccutors die; 3 the action thall be ſued agaivit 
mein Toney without joining the exccutors of the exc- 
cintze, Wan died. Trin. 31. Eliz. in C. B. 4 Leon, 197. 


A nel the ca! 2 was, A. made B. and C. his executors: h 
too uten taem the cliarge of the adminifiration ; 3 and aſter- 
„ fs ed; ati now, an action of debt was brought 


a'l ole 
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agaĩnſt the ſurviving executor; and, the executor of the other 
executor, and, the writ was abated, as it ought to be brought 
againſt the ſurviving execuicr only. 


SECT. II. Of the different kinds of executors, and cgn- 
ceruing the form of the declaration againſt and by executsrs. 


HERE is ſaid to be three kinds of executors, the r. 

conſtituted by law, and therefore is called /eg;timus ; ut 
epiſcopus. 2. one appointed by the teſtator : ſo is named tejia- 
mentarius, as Executir. 3. and laſtly he wao is admitted and 
made by the Biſhop, and is denominated dativu:, ut adnini- 
ftrator. Swinb. Pars. 4. 

In counting againſt an executor of his own wrong you mut 
name him * executor of tic laſt will and teſtament, c.“ as 
there is no other form of counting againſt fuch an executor. 
s Co. 30. Telv. 137. 

In debt, by an executor ſor rent upon leaſe made by the 
teſtator you may count in this manner following, „chat 
whereas the teſtator (to wit the day and year) was poſſeſſed of 
one meſſuage for the term of thirty years (or for a term ex- 
ceeding twenty years) and therefore being fo poſſeſſed de- 
miſed, Sc. without thewing the title, and it is a good form. 
Mich. 33. Car. 2. Trattle v. King. Pract. Reg. 119. Reg. 
Pla. 32. 

And obſerve, executors and adriiniſtrators mult in their 
declarations ſet forth the probate of the will, or letters of ad- 
miniſtration, otherwiſe they do not entitle theratoiies to the 


debt. Reg. Pla. 32. 


SECT. IV. Of the manner and form of ſuits by or agairfl 
executers or adminiftrators, and how they ſbuli implexd a: b. 
:mpleaded. 


N an action of debt againſt the executor or the heir, the 
plaintiff need not aver in his count, that they have aſſets to 
| pay the debt. Pinchon's caſe. Ca. 9. Rep. 90. 5. 

And in an action brought by an adminiſtratoc, bc ought to 
ſhew where the admiviſtration was taken out; but ein an action 
brought by executors they are not required to ſhew where they 
were made executors. 35 FH. 6. 31. 

In debt the plaintiff declared, as the defencant's bring re- 
ceiver to J. 3. who made the plaintif his executor, arter bis 
death the plaintiff aſſigned auditors to the defendant for what 
ey 
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they ſhall find in arrrar; and notwithſtanding the auditory 
were aſligned by the executor, yet he ſhould name himſclf 
executor ; for if there were two executors, and the one aſ- 
Signed auditors, he thall not have an action without his com- 
panion. 9 7.6. 11. 

And if chere be two admin;ftrators, and cue ſues alone, the 
defendant may plead, that there is another cad. niftrater 
living, who is not named. Raf. En. 324. c. 1 V. Com. 
Dig. 14. 

So if one executor (where there is another) ſues, without 
naming the other, the defendant may plead in abatement, that 
there is another executor living, not named. A,. Ent. 111. 

And in 7rover it may be pleaded in abatement, though ont 

xecutor is forzred,, for there ſhiall not be fummons and ſe- 
verance ; wh the conver ft nis fence the death of the teſtator. 
Mauly & A. v. Lr. J. 14. Car. 2. in Scaccario, Hard 
317. | 
'The Piaintifis bring an action of trover and converſeon, as c- 
ters againſt the detendant for an obligation; and declare, 
that, it was loſt in the teſtator's time 3 but lay the couverſfon 
Vince his death, two of the plait.tiffs were ſcxered and, non pres, 
entered as to them; ; to the third the defendant pleaded Nc: 
guilty, and found againſt him; and on damages given. 

And now, moved in arrett ot ;udgement upon this /ever- 
ence : and held by al, chief baron, and the whole court; 
that, ſum dert ald Severance lie not in this caſe: becaule, the 
canverſiam, which was tie molt material par: of the declaration, 
Was 12 the cxecuto's own time. 

SG thut LOT the matter, the action 1s grounded on their 
cu p5ſſe on - in which cate, ſummons and feverance do not 
ws and confeque: ntly the non-ſuii of eric is the nau- ſuit of all : 

nd all tc proce” ines _— are to no purpoſe. 

Ly Haute c ef Suren; there are Yo forts of feverance ; one 
vhen 2 plaintit vill not rar there he ſhall be ſummoncd, 
2od 1. rere ed: the other, when all aher; but ſome one or 
ore uh nt Erifeute s there, he or racy, ſhall be ſevered by 
order Of Count, und jredoment in 7s canic was arreited. 


W here ons ras leirors Of edbunitte:tion which are granted 


be fuch 3 rg inry, Wwhergof the law takes notice, he may 
piead, that ner ver Branted into him d:bito more; in dus 
manner and drm, Ec. but if; 5 ranted by an inſcrior ordinary, 
of who: e docs Tr tal notice, he mult plead that they 
wer? granted unte Rt, et or dinarinm wits laci. Pratt. Reg 
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ſay, quod per ſcriptum obligatorium ſecundum far mam fiat. con 
celſit, &c- ©* that by the obligatory writing according to the 
form of the ſtatute, Cc. for otherwiſe it is ill, and that . 
was © for a true and j debt.” 1 Cro. 209. 362. 2 Cro. 2 
102. 

And in debt by adminiftrators where the adminiſtration i: 
given to many, all the adminiſtrators ought to be named in tlia 
writ. 33 H. 6. 32. 

In debt againſt hren and feme as executors, the huſband ap- 
pears, and pleads for the wife, © that ſhe has fully adminiſtered, 
and that ſhe has not on the day of the writ iſſuing, Sc. any or 
the aforeſaid adminiſtered goods,” and the plaintitf rejoins, 
that ſhe has aſſets in her hands; to this the defendant d<rmurs, 
becauſe the rejoinder was not, that the baron and feme have 
not aſſets, and it was adjudged that the plaintiff thall recover. 
18 H. 6.4. 

In an action brought againſt an execntor, if he pleads a re- 
cognizance to the king, he ought to ſhew that the nd 
was to his heirs or exccutors, othierwiſe it is no more than 2 
bond; and he ought alſo to ſhew that it was by record, anc 
the record in certain, elſe the plea may be ill, for the king ſhall 
not have preference of debts which arc not of record, 1 Aud. 
129. Went. 190. 191. 192. Reg. Pla. 172. 


— 2 — — — —— 


SECT. V. Hat foa!l be a god plea for on Executcr 
and dminiſirater in an actian brought agair:/? him, & e con- 
trario. 


N debt brouglit agaiaſt an exccutor, it is a good plea fur 

him to ſay, that his teſtator was outlawed. 39 U. 6. 27. 

But in an action brought againit an exccutor, it is no pleg 
for him to ſay, that admiuiſtration was granted to him pending 
the writ, but otherwiſe if before the wri: purchaſcd. © Lid. 4 
34. b. | 

A writ brought by * pourntes accu, is as a continnation 
of the former writ ; and therefor: if the writ be againſt a:. 


* Fournies accounis (die compute) is a law term underſtood in this ſenſe 
upon he abatement of 2 writ without the plaintiff *. or demandant's default, 
he may purchaſ- a new vrit, which it it he purchaled by this manner (that is. 
within as little time as he poly can alter the abatement of the tirit writ then 
tlits ſecond writ is conſidered as a cuntinuuticn of th: former, ant ie Malk out 


the terant or defendant of his vourher, plea of non-tenure plone admin 


fully adminiſtered, Se. or any other plea which ariſes vpon matter happening 
after the date of the fürſt writ, and tifreen days have been hald a conveuict: 
ti me for the purchaic of the rew writ. T... I. 453 
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executor, he ought to plead adminiftravit the day of the 
writ purchaſed. Spencer's caſe. Co. 6. = 10. b. * 

And in debt againſt executors it was reſolved, that ĩt is a good 
plea, that the teſtator made them and another his executors, 
and that the other is alive, and had adminiſtered c. without 
ſaying, that the will is proved: and the ſame law in caſe of ad- 
miniſtrator. 8 H. 6. 2 B. Vide Henſloe's caſe. Co. 9. Rep. 

3. 

"it a man pleads that he is executor, he ought to ſhew, that 
the will was duly proved before the ordinary. 9 H. 6. 7. 

In debt brought againſt an executor in Middleſex, the de- 
fendant pleads fully adminiſtered ; to this the plaintiff replies, 
that he has aſſets in Eſex, and adjudged a goud plea upon de- 
murrer; becauſe affects are tranſitory, and the jurors of Mid- 
dleſex may find aſſets in any county of England. 28 H. 8. 
Dy. 30. 5. — 

But in debt againſt an executor nothing in his hands the 
day of the writ purchaſed, nec unguam peſlea, is no plea, per 
curiam. 10 Hñ. 6. 22. 
And if once executor or adminiſtrator be ſued; it may be 
pleaded, that there is another executor not named. Rafe. Ent. 
25. a. pl. 7. | 
Y So if one executor or adminiſtrator be miſnamed ; the other 
may plead, that there is another executor (naming him by his 
true name) not named. Trin. 14. H. 6. 3. pl. 8. 
In a writ of debt, brought againſt an executor ; one would 


have pleaded in abatement of the writ, miſnomer of his compa- 


nion: but might not; and the reaſon was, becauſe to plead a 
plea in abatement, by the conuſance whereof, another ſhall 
be defeated, would be inconvenient ; but if the caſe be ſuch, 
that one of them be miſnamed ; they may plead in abatemen? 
of the writ ; as, ſay, that there is another co-executor ; (and 
name him by his name) who hath adminiſtered, Wc. who is in 
full life not named in the writ, judgment of the writ. 

So though the other executor hath given a releaſe, yet he 


muſt be made a party to the ſuit. Smithby v. Hinton. 1 Vern. 


le 
: And the plea that there is another executor not named, is 
good, though it does not ſay that the will is proved. 

In debt againſt an executor he pleads a judgment in bar, 
and becauſe he did not plead prout patet per recordum, as it ap- 
pears by the record, it was reſolved to be ill. 2 (ro. 266. 

But if the executor pleads ſeveral judgments, and that he 
had not ailuts beyond, it is not good to ſay, ſcut fer recerdum 
præclict. 2 Cre. 625. Reg. Pla. 171. , 

| n 
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In debt againſt executors, they plead a judgment againſt 
the teſtator, by A. for 200/7. and another by B. for 100 l. and 
that they have not aſſets, but to ſatisfy the 200 J. 

And the plea was held double, having pleaded two judg- 
ments and rely upon one. 9 E. 4. 12. 4. 

And in debt for 100 /. the adminittrator pleads judgment of 
200 J. to another, fo plene adminiſtra vit, and that he had not 
goods, preterquam non attingen. ad 200 J. to this the plaintiff 
demurs generally, becauſe he ſhewed no certain ſum, whereto 
the goods amounted, according to 9 Co. 109. 6. 

Yet this is ſaid to be cured by gener>l demurrer, and held 
but form, and oftner pleaded in the general, than to plead a 
particular ſum. Hob. 133. are v. Andrews. Tin. 16 Car. 
2. B. R. Vid. Co. Ent. 446. a. 148. Pl. 27. 152. a. 269. 4. 
617.6. 

In debt againſt an executor on bond, the detendant pleads 
ſix ſeveral judgments, and that Ec had not atlets ultra to fatisfy 
them, the plaintiff replies, that they were obtained by fraud 
and covin, and the jury find that tuo of them were bv fraud, 
ec. and judment for the plainut. 1 F.. 439. 

If a ſcire facias be brought againſt an cxccutor, to ſhew cauſe 
why he ſhould not pay a debt unto the plaintitf which was re- 
covered againit the teſtator; the executor cannot plead fully 
adminiſtered ; but he muſt plcad, that no goods of the teſta- 
tor's are come to his hands, whereby he might diſcharge the 
debt: for he may have fully adminiltcred, and yet be able in 
law to pay the debt. Pract. Reg. 120. 

And it is a good plea for an heir to ſay, that the executor or 
adminiſtrator, have goods ſufficient. 2 Inf. 442. 

In debt againſt an executor, it is : good plea for him to ſay, 
that he and another, who is in full lite and has adminiltered, 
was made an executor. 22 H. 6. 50. 33 H. 6. 38. 

And in debt againſt exccutors they ſhew, that the teſtator 
died inteſtate; and that one A., as ordinary granted the admi- 
niſtration to J. S. and that as ſervants, Sc. and this was ad- 
judged no plea, as they do not ſhew, that he was ordinary of 


1 . . 4 1's 11 
the fame place; and for this judgment was not given of cofts ' | | 
and damages de leni proprits, becauſe it was only a miſpleader, | | ous 
but for a falſe plea the judgment mall be de Sorts propriis. 1 mA: lf 
11 H. 6. in 
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SECT. VI. What ſhall be a good plea againſt an Executar, | 
in an action brought by him, & e contrario. 5 


* an action brought by an executor, excommunication is a 
good plea againſt him, but it is otherwiſe of outlawry, and ; 
the ſame law holds in regard to adminiſtrators. 21 H. 6. 30. , 
21 Ed. 4. 49. 6. 

But in debt againſt two executors, outlawry pleaded againſt 
one is no plea. 14 H. 6. 14. 6b. 

And if there be two admini/irators, and one ſues alone, the 
defendant may plead, that there is another co-adminiflrator 
living, who is not named. Raft. Ent. 324. 

90 if one executor (where there is another) ſues, without 
naming the other, the defendant may plead in abatement, 
that there is another executor living, not named. Af. Ent. 
111. 

And in trouver it may be pleaded in abatement though one 
exccutor is /evered, for there ſhall not be ſummons and ſeve- 
rance, where the converſion is fence the death of the zteſtator. 
Manly & Al. v. Lovel. H. 14. Car. 2. in ſcaccario. Hard. 
317. for the caſe at large vid. ſect. 3. tit. manner and form of 

fuits by or againſt executors, or, Ec. 


SECT. VII. In what caſes not ever being an Executor ſhall 
be a good plea, and when not. 


O ever adminiſtred as executor is no plea without ſay- 
ing that he never was executor ; and if the plaintiff ſays 
that he adminiſtred as executor generally, it is good without 
erulug Leu he adminiſired. 21 H. 6. 19. 
If one pleads not ever executor; yet he may give in evidence 
an adminiſtration of goods by virtue of letters of adminiſtra- 
tion; and he may have pleaded this in abatement of the writ, 
which named him executor. 14 £l;z Dyer 305. 

If an executor brings an action of treſpaſs for goods taken 
gut of his own poſſeſſion, vet he ſhall not be eſtopped after- 
words in an action brought againſt him to ſay that he never 
was n executor, Nc. and the reaſon for this ſeems to be, that 
in ſuch action he need not name himſelf to be executor. 22 
„ 


SECT. 
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SECT, VIII. In what cafes an Execulor may male himſelf 
liable de bonis propriis; and herein, where he ſhall be liable 


de bonis propriis, by his falſe pleading. 


XECUTORS are no farther chargeable than they have 
afſets, unleſs they make themſclves fo by their own act; 
as by pleading a falſe plea, i. e. ſuch a plea as will be a perpetual 
bar to the plaintiff, and which of their own knowledge they 
know to be falſe. Rol. Abr. 930. Geodolph. 198. 

Therefore if an executor being ſued pleads de unques executor, 
and it is found againſt him, the judgment ſhall be de honig tefta- 
toris fo, Sc. Si non de bonis proprits ;, for thereby he eſtrangeth 
himſelf from the teſtator, and the benefit of the will, and by 
his own falſity and folly hath made his own goods chargeable. 
46 E. 3. 10. Rol. Abr. 930. 933. Cro. Jac. 191. 671. 
Leon. 67. and 150. 

So if to an action brought againſt him he pleads a releaſe 
made to himſelf, and it is found againſt him, this thall charge 
him de bonis preprits ; for it is a fallity which falls within his 
own knowledge. Cro Zac. 671-2. 

And where the cxecutor pleaded, that he performed a con- 
dition, which being found againſt him, it was held, that he 
ſhould be charged de boy's proprics, Moor 69. per Dyer. 

So where an action of debt upon an obligation was brought 
againſt an adminiſtrator for 147. and he pleaded, that before 
notice of the action his adminiſtration was revoked ; and that 
Ilkewiſe before notice he delivered over 2co /. which he had of 
the inteſtate's, to the new adminiſtrator z the plaintiT replied, 
that the revocation was by covin and fraud, which being found 
for him, it was held, that he thould recover abſolutely from 
the adminiſtrator. Telv. 219. Morgan and Sock. Bult. 187. 
S. | | 

But where to an action of debt aqainſt an ex<cutor he pleaded 
a former judgment had againit him by another perſon, and 
that he had not aſſgts more than fulici.r to ſatisfy the judg- 
ment; and the plaintiff replied, that this judgment was had by 
covin, to defraud the other editors, though it be found 
accordingly ; and though inis hen taile plea, yet the judgment 
againſt the executar thail only be de bonis Zeftator;s. Rol. Abr. 
931. Borret and /oyes. | 

But if an executor pleads, that ſuch a deed is not the deed 
of his teſtator, or that a releate was given to the teſtator 
though theſe prove falt, yet the judgment fhall be de bans 

4 teſtatoris ; 


— 


1 I *. - | 
f — ESE OY, AC UPI. DR. — ne 
* - 
8 — — „ * * « * — - —— — - — 
* 
- — — - "— — 
= b . 
. > ” — 1 = 0 A K 
— — — - = —— — — —ü— - . 
- — — = — — — . 2 — 0 
- — 4 - — - ——w— — — — — — - — 0 — 
2 - a4 * — — a * 
= wa 7 
4 2 „ * 


| 


| 
1 
| 

© 
' g 
1 
Nj. 
I} 
} 


268 Executors and Adminiſtrators. 


teſtataris; for of theſe the executor cannot be preſumed to have 
o perfect a knowledge. Rol. Abr. 931. Cyo. Fac. 672. 
So in debt upon a bond againſt baron and feme as adminif-. 
tratrix, the defendant pleaded payment by the feme, after the 
death of the inteſtate, and it was found againſt him, and ihe 


judgment was, quad recuperet againſt them de bonis teftatoris, 
i tantum habent in manibus, & fe non, pro miſes de bonis proprits, 


and held well enough ; for though the plea is falſe, yet, the 
huſband was a ſtranger to the inteſtate, and might not know 
whether the wife had paid it to the plaintiff, or not. Cro. Fac 
191. Jahns and Adams. It was objected, that the judgment 
ought to have been de honig proprits of the baron only, for that 
a feme covert cannot have any goods, but diſallowed ; for al- 
though a feme covert hath not any goods during the coverture, 
yet becauſe the baron is charged only in reſpect of the feme, 
the might have goods if ſhe had ſurvived, and execution might 
be taken againſt her. Cro. Fac. 191. 2. but for this vide Rel. 
br. 730. 1. Cro. Car. 603. 

So if an action of covenant be brought againſt an executor, 
and the breach aſſigned be in the time of the executor; yet 
the judgment ſhall be de boms teſtatoris, for it is the teſtator's 
covenant which binds the executor, as repreſenting him, and 
therefore he muſt be ſued by that name. Hab. 188. Crs. 
IS 647. 671. Hutt. 35. Brotunl. 24. Rol. Abr. 931. 
932. Saund. 112. 

And it is holden in Sh:pley's caſe, that if an action of debt 
on an obligation of 200 J. be brought againſt an executor, who 
picads fully adminiſtred: and the plaintiff replies aſſets, which 
arc found by the } jury to the value of 1721. that a judgment 
to recover the intire debt and damages, and coſts of the good 
vt the teſtator, Sr, Wc. W i non, tunc the damages of his pro- 
der goods, Is 200d 3 for that the defendant's bar being in 
eFe=ct, that he had not aſſcts, the fame amounted to a confeſ- 
lion of the debt, on which the plaintiff may take judgment 
immediately, though he cannot have execution until aſſets came 
io the hands of the executor. 8 Cz. 134. Mary Shipley's 
caſe, Hob. 199. 5. C. cited. 

Note. That in an action on the caſe againſt an executor, 
who pleads plene ad miniſirauit, the plaimtiff muſt prove his debt, 
otherwile he ſhall recover but one penny damages, though 
there be aſſets ; for the plea only admits the debt, "but not the 
quantity. Salt. 2906. pl. 3. per Holt Ch. J. 

But in the caſe of Derchefier and Webb it feems to be holden, 
that the plaintiff, upon a plea of plene admin, flravit, cannot 
have judgment of allcts in faturo; tor that this is ſuch an ac- 
knowledgment 
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knowledgment of the want of aſſets, as will bar him in the 
ſame manner as if the plaintiff had denied, that he had 
adminiſtered, which being tound againſt him will bar him, and 
on which the plaintiff muſt alſo pay coſts. Cro. Car. 373. 

But this matter came to be fully conſidered in the cafe of 
IViel and Nel/on, where in debt againſt an executor he pleads 
fully adminiſtred, whereupon the plaintiff prays judgment of 
afſets in future, and it was ſo entered; and after, upor a 
ſuggeſtion of aſſets, the plaintiff ſues forth a /cire facias, to 
which he plcads no affets, and it is found againſt him, and 
judgment accordingly z and it was urged for error, that the 
plaintiff hereby has confeſſed the plca of fully adminiſtred, 
and then it is as ſtrong againit bim as if there had been a ver- 
dict, in which he ſhould have been barred for ever; but it 
was reſolved for the plaintiff, for he had a good caute of action, 
and probably did not know but that there were ailets, and 
hath done nothing amiſs; for as ſoon as the executor denies 
aſſets by his plea, he reſts ſatisfied, and makes only a reaionable 
prayer, that hc may be paid when aſſets do come, as it is fit 
he thould, and therefore they agreed Sh:/ry's cafe to be good 
law; for when the executor pleads riens en mains he confeſſes 
the debt, which is a good foundation for the judgment; but 
the want of aſſets at preſent hinders execution whih is therefore 
ſtayed till aſſets ſhall come. / ev. 286. 2 Saund. 214 Sid. 
448. 2 Keb. 606. 671. Vent. 94. S. C. 


AL. 
E. N. 


3 ECT. I. en ſome matter fulſely recited, or alledgei in 
pleading, ſhall render the plca inſufficient, or vitious, & e con- 
verilo. 


F one plead a recovery of an acre of ground, when the reco- 

very was of two acres, yet the plea is ſufficient ; and fo of 
a recovery pleaded againſt one perſon, if the recovery was 
againſt two perſons. 36 H. 6. 2. 3. Ec. 

Alſo if a feoſtment be made on condition, and the feoffment 
be pleaded generally, it is ſufficient. 16:d. 

If a manor in reputation only, which is not a manor in law, 
be pleaded to be demiſed as a manor, it is good. As no 


manor may be without ſome franktenements, yet if the manor 
conſiſt 
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conſiſt ſolely of copyholders, and it be known by the name of 
a manor, a demiſe of a manor may be pleaded, although it is 
not a manor in law. Sir Moyle Finch's caſe. Co. 6 Rep. 67. 
If one plead a plea that is — good, and the plaintiff demurs 
upon it, he cannot afterwards amend that plea, without the 
plaintiff's conſent ; for the defendant ſhall never take advan- 


tage of his own ill pleading. Stiles Reg. 243. 


8 


SECT. II. Of the prejudice, and damages which accrue 


to the party by ill pleading. he 

N a formedon if the tenant pleads warranty, and aſſets de- - 
ſcended, and the demandant takes iffue on this, and the Tt 
ifſue is found for the demandant, that affets ne deſcend, upon 9 
which the demandant recovers; in this caſe although aſſets p 
afterwards deſcend, yet the tenant ſhall never have a ſcire I 
facias on the fame judgment. Co. Litt. 366. a. | 
Becauſe by his ill-pleading, he has loſt the benefit of the \ 


ſtat. of Glouceſter and af the ſtat. De dons conditionalibus in 
this point. In dower the tenant pleaded non tenure for part, 
and detinue of papers for the reſidue, and the pleas, found 
againſt the tenant : here the demandant thall recover dama- 
ges for all the time from the death of her huſband, and 
therefore the tenant ſhould take care that he does not plead 
2a wrong plea. It the heir plead nothing by de/cent, which is 
| found againſt him, judgment generally on this falſe plca ſhall 
6 be given againſt him for his body, and other lands and goods, 
Sc. And if an obligation be made to pay money at a certain 
day and place; payment before the day and at another place 
is a good diſcharye : yet in plcading if the defendant ſays, 
that he has paid on the fame day, and at the ſame place, ac- 
cording to the obligation, 1 in this caſe it ſhall be found againſt 
him, unleſs the jurors aid him, as they are not obliged, be- 
cauſe the truth is to the contrary. 5 £liz. Dyer. 222. 

Every plea that a man pleads, ought to be triable, otherwile 
the cauſe can receive no end. C. £14. 303. and the prayer 
of the privilege of the court is not properly a plea, as it was 
antiently demanded by writ, though now uſually allowed by 
the court on the prayer of the party who claims it, per Latch. 
and therefore the praying of the privilege is but a defire of 
the party, that he may not be ſued 5 than in the court 8 
where he prays his privilege. /in. Abr. 377. tit. Plea (A) 
and demanding of oyer is no plea. Frem. Rep. 400. pl. 524. 
Mayor and commonalty of Lenau v. Bre. 


Fenffments 
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Feoffments and Deeds. 


C HAP. XLVI. 


SECT. I. Of the manner, and form of pleading Feoffments, 
and Deeds. 


F one pleads a froffment, he ought to conclude virtute cujus 
I predifus J. fuit ſeifitus ; but if he pleads a leaſe for years, 
he ſhould plead virtute enjus prædictus J. intravit, & fuit inde 
Paſſeſſionatus; and ſo of chattels perſonal; and this holds not 
only in lands and tenements which lie in livery, but alſo of 
rents, ad vowſons, commons and other things in grant, and of 
_ which one has an eſtate for lite or inheritance : ſo when one 
pleads a leaſe for life, or ſome higher eſtate, that paſſes by 
livery, he is not to plead any entry, for he is in the actual 
ſeifin by the livery itſelf. But it is different of a leaſe for 
years, becaulc there he is not actually poſſeſſed, until his en- 
try made. Co. Litt. 201. à. 

If a feoffment be made to me by three, and one of the 
three dies, I am not to plead this as the feoffment of the two 
who ſurvive, but it ſhall be pleaded as the feoffment of all 
the three. But this is otherwiſe as it ſeems of a gitt in tail or 
a releaſe, as the right of the reverſion furvives ; but if a feoff- 
ment be made to me and two others, and the two others are 
dead, I may plead it as a feoffment to me alone. 14 Ed. 4. 
t. b. 35 H. 6. 38. Vid. 7 Eliz. Dyer. 234. 

And parties or privies in eſtate, are thoſe who juſtify in their 
right, pleading a deed, though part only of the original 
citate be claimed, yet muſt ſhew the deed to the court. 10 
Co. 92. b. 

Vid. Co. Litt. 231. b. if a feoffment be alledged by two, and 
this is traverſed mods & forma, and it is found the feoffment 
ot the one, there mad E forma is material, Vid. 32 H. 6. 
1. a. that a feoffment to two is a feoffment made to one. 

In an action on an obligation made by J. S. to two, the ſur- 
vivor need not ſay, that his companion to whom the obligation 
was alſy made, died before the writ purchaſed ; but he may 
turmiſe generally, that he is dead. 14 E. 4. 31. and 35 H. 
6. 38 6. 

And if a man pleads an indenture the concluſion ſhould 
be ag in cadem indentura plenius apparet. 28 H. 8. Dyer 


” 
— 


If a man plcad ſactum ſuum datum 1 Tanuar. & deliberatum 


4 . he ought to fay primo deliberatum 4 Januar. elſe 
the 
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the word ſuum imports, that it was his deed 1 Januar. by the 
opinion of Dyer. 5 Eliz. Dyer 221. b. 

In pleading a deed, you cannot fay it was made before it 
bears date. Perk. 31. 12 H. 6. 1. 2 Co. 4. But the 
jury may find it. 

If a deed be pleaded generally without any exception, and 
upon oper it is ſhewn to be with an exception; the defendant 
may plead non eſt factum generally. 1 Cro. 506, 3 Cre. 

26. 

: A deed made to two, to pay money to one of them; and 
he to whom the money is due, dies; the ſurvivor (and not his 
executor) ſhall have the action. 1 Bulſir. 26. Telv. 177. 

If two are mentioned to be parties to one deed, and one of 
them only ſeals it; in pleading it is enough to ſay, that he that 
hath ſealed per gueddam /criptum ſuum, without mentioning 
the other who did not ſeal ; and fo in a teoffment, where one 
of the feoffees dies as before. Co. Fnir. 120. 121. 1 Cro. 
506. yer 227. 

When two are named grantors in one deed of land, and 
one of them hath the title to the land; in pleading you muſt 
ſay, that he that had the title did grant, without mentioning 
the other. 1 /n/f. 45. 6 Co. 24. Ms. 72. 1 Cre. 406. 

And fo it is, when a ſurrender is made to two, and one of 
them only had the reverſion. 

Quad per quandam indenturam conceffit, and does not ſhew 
between what parties the deed was made; and yet good. Pal. 
173. 
If the feal of a deed be broken in court; the court wil! 
inrol it for the benefit of the party, after this manner, v. 

Memorand', qurd figillu;n cujuſdam ſerif: indentat csg 
tenor ſequitur in hec verba, hoc indentur', Sc. Fur” prid. i: 
evidenc dat” & oftenſ. & ers (int al ſcripta pro verriet ſuc; 
pred” dicend. conſiderand. deliberat, per eeſdem juflic ex infor- 
tunio & contra woluntat” ſuan: abiraf fuit, Cc. as the cauſe 
ſhall require. 2 Int. 676. Hi. 1 Elia. re. 1166. & 35 
El. ro. 1420. 

If one plead a deed, he muſt produce it in court: but one 
may give a deed in evidence, 2:though he cannot produce it, 
if he can make it out by proofs, that there was ſuch a deed ; 
and fo he may do of a record. Pract. Reg. 239. 

And a fraudulent deed is good againſt the party, his ex- 
ecutors and adminiſtrators, and is only void againſt creditors : 
and in debt againſt executors, for not delivery of goods ac- 
cording to deed of bargain and fale ; the defendant cannot 
plead, that the deed was made to defraud creditors. Yet. 
196. 2 Cro. 270. 


= 
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If a deed be inrolled by the ſtatute, and the inrolment 
of that deed is to be pleaded; it muſt be pleaded preciſely, 
that the plea may be certain. Pract. Reg. 144. 


SECT. I. When a Deed ought to be pleaded, or alledged 
| in pleading. 


ONDITIONS to defeat chattels may be pleaded without 

deed, but not ſo of conditions to defeat franktenenients; 
but if ſuch a condition be by deviſe, it ought to be pleaded 
without deed. Obſerve the divertity. 11 H. 7. 22. Litt. 
li. 3- 84. 3 Ma. Dyer 127. 

And it is a maxim in law, that condition to avoid a free- 
hold, cannot be pleaded without deed, but of a chattel it may 
and of a condition none but parties or privies may take ad- 
vantage; but conditions againſt law, and ſuch as are repug- 
nant, or impoſſible, are void. Dec. Stu. 

The pleading of a feoffment in fee on condition without 
deed, and a re-entry is good, if the other party conleſſes the 
condition. Dermer's calc. Co. 5. Rep. 40. 6. 

Where one was obliged always to ratify and confirm the 
eſtate of the obligee, by the better opinion it is no plea to fay, 
that he has ratified and confirmed, Sc. But the conſirma- 
tion ſhould be pleaccd to be by deed. 6 Es. Dyer 229. 

If one plead a demiſe by baron and fene, there's no oc- 
cation to alledge a Gerd in pleading of it. eis caje Co. 
2 Rep. 

It a man plead jo! intenancy at common law he ſhould ſhew 
of what f-ofiment. 23 & 29 H. Dr 22. 

A Lefice for lite, ani he in the 
years by indenture. and rho tencent — 115 Pry ATC, if = 
reverſioner may have an action of waſte ve Amiga Jia pre- 
pria, and two cantra two, or if tue joint late ih; ol; recued 
was the queſtion. 7 Hlig. Dyer 2:5. 


5 zZ CE Ie III. Of e. Pi. Gallus. 


RELEASE. ſhall be made void when tare is :e 
wii, or ſigeſtis fal. i Very. 25. g 
It a defendant plead a relevfe, he mult traverte a1! treipa f. 
after; it a fcof nent, all trefpafics hetre; it a lNae or licence 
for 2 time, then all tretpaſſes beiore and after. Iich. 10.4. 
[ighy and 'Fi t2heroert. | | 
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FORMEDON. 


E HA F..  ALVE. 
SECT. L 


ORMEDON is a real action which lies for he iſſue in 

tail after the death of his anceſtor, or for him in remain- 

der or reverſion after the eſtate- tail determined, and is called 

formedon, becauſe the writ comprehends the form of the gift. 
Co. Lit. 326 b. 527. Booth. 139. 

The proceedings in this action, as in all other real actions, 
being dilatory and expenſive, it is now ſeldom brought; but 
as it is a proper remedy in many caſes, and ftill in uſe, wc 
cannot pals it over totally unobſerved. | 


— — — 


SECT. II. Of the Tenant's plea in abatement or bar. 


3 HERE are ſeveral plcas both in bar and abatement, 
which the tenant may plead to this action; ſuch as non- 
tenure, which is a plea in abatement, and by which the tenant 
thews that he is not tenant of the freehold, or of fome part 
thereof, at the time of the writ brought, or at any time fince ; 
which is called pleading non-tenure generally. Booth 28. 
This plea is founded on that rule laid down by Hracton, lib. 5. 
cap. 27. A. mittere non poteſt quod non habet, &' ita cadit breve. 

And ſpecial non-tenure is where the tenant ſhews what 
intereſt and eſtate he hath in the land demanded, as that he is 
tenant for years, in ward, by ſtatute merchant, elegit, or the 
like; and therefore the plea of ſpecial non-tenure muſt always 
mew who is tenant. Booth 29. 

In a formedon in deſcender againſt three, who plead non- 
tenure, and ifſue thereupon joined, it was found ſpecially that 
two of them were leſſees for life, the remainder to the third 
perſon ; and whether the three were tenants, as the writ ſup- 
poſed, was the queſtion ; and it feems by the book that they 
were, for they ſhould have pleaded ſeveral tenancy; and then 
the demandant might maintain his writ. Brownl. 153. Pit 
ver. Staple. 

At common law, non-tenure of parcel of an intire thing, as 
a manor, Wc. abated the whole writ ; but now by the 25 . 
3. cap. 16. it is enacted, “ that by the exception of non-tenure 
« of parcel, no writ thall be abatcd, but only for that parcel 

«© whereof 
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« whereof the non tenure was alledged:” Booth 29. Med. 
181. 2 Danv. Abr. 570. Id. Raym. 229. 476. 10. Med. 
3. 142. 12 Mad. 512. 

If the tenant pleads non-tenure of the whole, he need not 
ſhew who is tenant ; but in a plea of non-tenure of parcel he 
muſt ſhew who is tenant, and this even before the ſtatute; 
for the common law would not futter a writ, good in part, to 
be wholly deſtroyed, except the tenant ſhewed the demandant 
how he might have a better. Med. 131. Sec the above autho- 
ritiEs, 

The tenant cannot, after a gencral imparlance, plead non- 
tenure of part, though he may plead non-tcuure of the whole. 
3 Lev. 55. Farrow and llaggel. 

And in a formedon in reverter it hath been adjudyed, that 
if the tenant pleads non-tenure generally, the d 'cmandant 
may maintain his writ that he is tenant, though he can recover 
no damages; and that L:!t/eton and Coke were not to be in- 
tended of fimple plea of non-tenure, but of non-tenure with 
a diſclaimer, as the pleadings were uſually in Li/zleton's time; 
for upon the ſimple plea of non-tenure, ſuppoſing the tenant 
hath no freehold, but a reverſion in fee, the demandant ſhall 
not be reſtored to the fee, for nothing is diſowned by the 
ſimple plea of non-tenure but only the freehold ; which may 
be true, and yet he may have the reverſion in fee; but when 
the tenant diſclaims, or pleads non-tenure, and difclaims, the 
demandant ſhall be reſtored to the whole, becauſe he hath 


diſclaimed the whole. 3 Lev. 330. Hunleck ver. Peter. 2 


Lutw. 963. 5. C. 

A feoffment and lincal warranty, with aſſets, by deſcent, 
may be pleaded in bar to a formedon in the defcender. hs A 
collateral warranty, without aſſets, before the ſtatute 4 & 5 
Ann. might be pleaded in bar to ſuch a formedon. 2 Ist. 
291. Booth 163. 

950 a common recovery may be pleaded in bar to a formedon 
in remander or reverter, either with double or ſingle voucher; 
with langle, it the tenant to the writ were ſeiſed of the eſtate- 
tail at the time of the recovery; with double vouchcr, though 
he were not ſciſed. Booth 164. 

And in a formedon the tenant may plead in bar an exchange 
between the anceſtor of the demandant and he under whom 
the tenant claims, and that the demandant entered into the 
lands given in exchange, and takes the profits; ard an alience 
may plead this plca, tho! 1h he he a ſtranger, tor hu is privy 
in eſtate. Heat? 163. 

Non 
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Nen dedit, i. e. no ſuch intail, is a good plea in bar of all 
formedons, and it may be pleaded by the vouchee. Co. Er; 
322. 3. Booth 163. 

And to a formedon in remainder may be pleaded in bar an 
eſtate-tail, made by another long before the donor in the count 
had any thing, and that the tenants are heirs to the firſt intail. 
Booth 164. 

A remitter may be pleaded in bar, as thus; that the donee 
was ſeiſed in fee, and being an infant made a feoffment to the 
donor, who gave the land to the infant in tail, by which hc 
was remitted, whoſe eſtate the tenant hath. Booth 164. 

And if in a formedon in remainder the tenant pleads infancy, 
and that the remainder deſcended to him, and prays his age; 
and the demandant pleads that the remainder did not deſcend 
to him, and thereupon iſſue is joined, and found for the de- 
mandant, a final judgment ſhall be given notwithſtanding the 
infancy of the tenant. Lev. 103. Amcot ver. Amcot. Sid. 
118. 252. S. C. | 

The tenant may plead, that the demandant, at the day of 
the purchaſe of the writ, was ſeifed of the lands for which the 
formedon was brought, but in ſuch plea he muſt ſhew of 
what eſtate. Vinch 23. Dyer 137. 6. pl. 26. 

Note. That if the demandant enters into any part of the 
land after the writ purchaſed, this falfifies his writ ; and therc- 
fore the writ ſhall abate for the whole. Lutw. 29. —— That 
if the tenant pleads entry into part pending the writ, he ough: 
to ſay that he entered ang expulſed the other. Vinch 23. 

Laſtly, It is held as a rule, that nothing can be pleaded in 
abatement to this action after a view, but what ariſes upon tlic 
view. 3 Lev. 219. 
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SECT. I. Thedeſcription of an Iſſue, and cf the feveral bind. 


i/ſues in pleading, and conerning their nature and quality. 


LEAS that totally deny the cauſe of complaint are eithcr 
P the general ifſue, or a ſpecial plea in bar; the general iſſue, 
or general plea, is what traverſes, thwarts and denies at once 
the whole declaration, without offering any ſpecial matter 


whereby to evade it, as in treſpaſs either vi et armis, or on — 
calc 


— 


caſe not guilty; in debt upon contract, nil debet, he owes no- 
thing; in debt on bond, non ef factum, it is not his decd; on 
an aſſumpſit, non aſſumpſit, he made no ſuch promiſe, all rhetc 
are called the general iflue, becauſe by importing an 
abſolute aud general denial of what is alledged in the declara- 
tion, they amount at once to an iſſue; by which we meau a 
fact affirmed on one fide, and denied on the other. 3 Hol. 
Black. Com. fel. 305. 

For when in the courſe of pleading they came to a point 
which is affirmed on the one fide, and denied on the other, 
they are then ſaid to be at iſſue, exitus being the end of all the 
pleadings, and is either upon matter of law, or matter of fact, 
having all their debates at laſt contracted into a ſingle point, 
which muſt now be determined either in favour of the plain- 
tiff, or of the defendant. 3 Vol. Black. Cam. 313. 314. 

If the major propoſition be denied, this is a demurrer in law, 
if the minor it is then an 7/ue of fact; but if both be confeſſed 
(or determined) to be right, the concluſion or judgment of 
the court cannot but follow. Idem. 396. 

So that an iſſue in pleading is a fingle certain and material 
point, iſſuing and proceeding out of the allegations or pleas of 
the plaintiff and defendant which regularly conſiſt of an aflür- 
mative, and a negative, in order to be tricd by twelve men. 
Co. Litt. 126. a. 

And iſſues are of two kinds, ſcil. ſpecial and general. 
An iſſue being taken generally refers to the count, and not 
to the writ. Co. Litt. . a. 7 Ed. 3. 34. 

And a general iſſue is, when it is left to the jury, whether 
the defendant hath done any fuch thing, as the plaintiff lays to 
his charge. Kitch. 225. Def. & Stu. 158. 

And a ſpecial iſſue is, when ſpecial! matter being alledged 
by the defendant for his defence, both partics join thereupon, 
See New Book of Ent. Reg. Pla. 297. | 

But this tpecial iſſue muſt be taken in one certain matcrial 
point, which may be beſt underſtood, and beſt tricd. 29 L. 
3.31. 22 Ed. 4. 28. 

And an iſſue ſhall not be taken upon a negative pregnant, 
which implics another ſufficient matter, but upon that which 
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* Formerly the general iflue was ſcldom pleaded, except when the party 
meant wholly to deny the charge alledged againſt him. But when he n.caut to 
diſtinguiſh away or palliate the charge, it was always uſual to ſet forth the par- 
ticular facts in what is called a ſpecial plea ; which was originally intended to 
apprize the court, and the adverſe party, of the nature and circumſtances of 
the defence, and to keep the law and the fact diſtin&. And it is an invarial:l. 
rule, that every defence, which cannot be thus ſpecially pleaded, muy be givin 
in evidence, upon the general iJur at the trial. ; Vel. Black, Com. fil. 3 F. 
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is fingle and ſimple. 21 H. 6. 9. . 16 E. 4. 5. Ce. Ly. 
126. a. 


An iſſue joined upon an ab/que hoc ought to have an affirma- 
tive after it. Co. Litt. 126. 

But two affirmatives ſhall not make an iflue, unleſs it be leſt 
the iſſue ſhould not be tried. Dyer 253. 22 H. 6. 19. 1; 
14. 79. 

If the iſſue be firſt taken on the defendant's part, he ſays, 
« and of this he puts himſelf on the country; to this the plaintiff 
adds, and the ſaid plaintiff doth the like,” &c. 

But if the iſſue is firſt taken by the plaintiff, the form muſt 
be in the following manner, and “ this he prays may be enquired 

by the country ;” then, the defendant on his part ſays, and 
the defendant doth the like,” &c. 

In this manner the parties put themſelves on a jury, for the 
trial of a matter of fact, in diſpute between them, and he who 
pleads the firſt negative is ſaid to take iſſue. 

Which iſſue ſometimes may be taken upon two affirmarives 
without a negative; as in debt againſt an executrix, who plead: 
that he hath fully adminiſtred; to which the plaintiff replies, 
that ſbe hath aſſets, whereupon iſſue is joined. 

But in this caſe, the affirmative of the plaintiff ſtrongly im- 
plies a negative viz. that the defendant hath not fully admi- 
niſtred all the goods of the deceaſed which have come to her 
hands. 


But the genera! rule is, that every iſſue ought to conſiſt of 
an affirmative and negative. 11 Co. 10. 


SECT. II. The defnition of Evidence, fignification of the Word, 
and nature and quality of it. 


HE word evidence in a legal ſenſe comprehends not 

only matters of record, ſuch as letters patent, fines, 
recoverics, enrolments, c. and writings under ſeal, as deeds 
and charters, and other writings without ſeal, as court rolls, 
accompts, Wc. which are called evidences infirumenta. 

But in a more enlarged idea of the word, contains alſo 
teſti monia, viz. the teſtimony of witneſſes, and other proofs to 
be produced and given to a jury for the purpoſe of finding any 
iflue joined between the parties; and this is called evidence, as 
by this means the point in ifſue is to be made clearly evident to 
the jury; for probationes debent eſſe evidentes; ſcil. perſpicuæ & 
faciles intelligi. Co. Litt. 283. a. 

SECT. 
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SECT. II. What matter is Iſuable, and how it ſhall be 
pleaded, & e contrario. 


F a collateral condition annexed to a leaſe be broken, notice 

given to the leflor of the condition broken is iſſuable. 
Pennant's caſe. Cre. 3. Rep. 64. 

If upon the king's writ directed to a corporation, to reſtore 
one of their body, who was disfranchiſed, or to ſhew cauſe, 
Sc. if a ſufficient cauſe be certified, but a falſe one, yet no 
iſſue can be taken upon it, the parties not having a day in 
court. James Bagg's caſe. Co. 11. Rep. 99. b. 

But if a grant of the king be pleaded of the manor of A. 
B. and C. though they be not ſhewn in what county they are, 

it is ſufficiently certain, and ifſue may be taken upon this. 
County of Sa/2p's caſe. Co. 9. Rep. 46. 

And it was faid that matter of ſuppoſition ſhall not be put 
in iſſue. 11 Eliz. Dyer 280. 

If a man dies and his wife is left with child, iſſue cannot be 
taken, that ſhe was not with child by her huſband, the day 
of his death; for filiatio non poteſt probari; but the iſſue ought 
to be, if ſhe was with child the day of his death. Co. Litt. 
126. a. | 

And every plea, that a man pleads ougbt to be triable, 
otherwiſe the cauſe can receive no end. Co. Litt. 303. 

And that which is iſſuable ought to be pleaded certainly. 
Kitch. 228. 229. | 

For where the defendant may plead the general iſſue, he 
ought ſo to plead, that the whole matter in queſtion may come 
to be tried, for elſe the plea is not good. Stilen Reg. 237. 

As it muſt be pleaded fo as to try the whole matter iſſuable. 


SECT. IV. I bat ſhall be canſidered as a good Iſſue, and when 
well joined, & e contrario. 


OME iſſues are good upon matter affirmative and negative, 

though the affirmative and negative be not in preciſe 
words; as in debt upon a leaſe for years, the defendant pleads, 
that the plaintiff had nothing, at the time of the leaſe made, 
the plaintiff replies, that he was ſcifed in fee, Sc. this is a 
good iſſue. Ca. Litt. 126. a. 2 H. 7. 4. 5 H. 7. 12. 26 
H. 8. in formedon. Reg. Pla. 298. 8 


Alles 
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Alſo an affirmative on the one part, and a negative on the 


other, although it be but an implied negative, yet make a good * | 
iſſue. 
For an implied negative denies what is affirmed, though not po 


ſo plainly as an expreſs negative. Pra#. Reg. 168. 

And where the words { modo & forma ) are of the ſubſtance 
of the iſſue, and when but words of form, there is a diſtinction 
to be made. 

For where the iſſue taken goes to the point of the writ or 
action, there modo forma are but words. 

But it is otherwiſe when a collateral point in pleading is 
traverſed. 

As if a feoffment be alledged by two, and this is traverſcd 
modo & forma, and it is found the feoffment of one, there 
modo & forma is material. 

So it a fcoffnent be pleaded by deed, and it is traverſed 
abſgue hoc quod feoffavit mado & forma; upon this collateral 
iſſue modo & forma are fo effential as a jury cannot find a 
feoffment without deed. < H. 6. 1. 40 Ed. 3. 35. 21 Ed. 
3. 4. 22. F. N. B. 205.205. 32 F. 8. Bro. tit. Iſſue. 80. 10 
Ed. 4. 2. 12 E. 4.4. Co. Litt. ſect. 483. 484. 

If the defendant pleads no ſuch arbitration, and the plaintiff 
ſhews, that the award was made, and allo ſhews the conditions 

| in certain which ne defendant has not performed, in this caſe 
4 the defendant ſha!l not plead performance; for the ifſue ſhall 

| be, as if it was firſt of all taken, /c:/. whether this be any 
award or not 2 E. 4. 12. 

And here obſerve theſe few general rules. 

i. Every iflue is to be joined in ſuch a court as hath autho- 
rity to try it, othcrwite the iTuc is not well joined. Pract᷑. Reg. 
'16-. 

For if the caſe cannot be tried the iſſue is fruitleſs. 

2. And it is incumbent that every iſſue ought to be joine:! 
upon the moſt material thing in the cauſe depending, that all the 
matter in queſtion between the parties may be tried: for elſe 
the trial will prove to little purpote. Praf. Reg. 176. Plo. 
295 ' 

3. If an iſſue be once joined between the parties, this iſſue 
cannot after wards be waive:l, cxcept both parties conſent to it, 
although the iſſue is but in paper, and unt ingroſſed in parch- 
ment. Idem. 

4. So after ſpecial iu joined, the parties cannot waive it 
and plead the genere ane, without motion in court. 1 Reb. 


225. 
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$5. If the matter of the iſſue be found, it is ſufficient, and 
Nee 9 H. 7. 3. 13 H. J. 14. 
8 E. 3.70. 8 . 29 & 39. Pi. . 92. 101, Dyer 115. 
116. 28 Af. 48. Reg. Pla. zog. 

As if the leſſee covenants with the leſſor, not to cut down 
any trees, and binds himſelf in a bond of 40 J. for perfor- 

mance of covenants. 
I be leſſee cuts down ten trees; and the leſſor brings an 
action of debt upon the bond, and aſſigns for breach, that the 
leflee cut down twenty trees, whereupon iffue is joined, and 
the jury find that the leflce cut down ten. 

And judgment ſhall be given for the plaintiff, ſufficient mat- 
ter of the ifſue being found for the — Bro. tit. Iſſue 80. 
Reg. Pla. 300. 

If there be two iſſues joined i in one cauſe, and one of them 
is a good iſſue, and well joined ; and the other is not a good 
iſſue, and ill joined; and upon trial of the cauſe entire da- 
mages are given upon both the iſſues ; this is erroneous. 

Fur here are damages given for a matter which is not 
rightly tried, for want of joining a good iſſue to bring it in 
queſtion. Pract. Reg. 167. 

If the bar be good, though a bad iſſue be joined, yet the 
bar ſhall ſtand, and a new replication be made ; but if the bar 
itſelf be bad, all ſhall be re-pleaded. 20 H. 6. 14. 

And in ſome cafes an iſſue ſhall be good without any repli- 
cation or rejoinder. 22 H. 6. 57. a. 

In debt a releaſe pleaded in bar without verification of the 
plea, is not good, and the plea ſhall not be amended; but the 
parties muſt replead. 27 H. 6. 10. 

It ĩſſue be joined, whether the property was in J. S. or not, 
2 day certain ought to be alledged, when the property was in 
him. 31 H. 6. 12. 

If the iſſue be taken on the time of the arbitration, when it 
ſhould be taken upon the matter, this ! is a void iffue, and not 
well taken. 33 H. 6. 28. 

And in trefpats it is no FIR) to fay, that the place where 
the treſpaſs is ſuppoſed to he in the county of E, is in 
the county of Kent, and not in HE — of Eſcx. 34 H. 
6. 5. 

But in debt upon a leaſe for years, non dimiſt i is a good plea, 
if it be of lands; fo in debt for arrearages of account before 
2uditors, the defendant may fay non computavit ; and fo in debt 
againſt the ſheriff upon an eſcape of one, who was impriſoned 
on an execution; n fermijit ire ad largum, is à good plea. 


Dyer 121. 
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By the rules of the court, if the plaintiff will not try hi! 
iſſue after it is joined, in fuch time as he ought by the courſe 
of the court to do, the defendant may try it by * proviſe, if 
he will. Pract. Reg. 166. 

And in joining iſſue upon penal ſtatutes qui tam, the defen- 
dant muſt ſay, Los not owe to the faid ſovereign lord the 
king and aforeſaid J. who ſues as well, &c.” otherwiſe it is ill. 
Hob. 228. 


SECT. V. / what Caſes the ſpecial Matter ought 13 le 
pleaded, and when this may be given in Evidence, & e 
converſo. 


EGULARLY at common law if the defendant has cauſc 
R of juſtification or excuſꝭ, he ſhall not plead non culp. for 
in ſuch caſe upon the evidence it thall be found againſt him, 
becauie he confeſſes the battery, and upon this ifſue cannot 
juſtify it, but he ought to plead the ſpecial matter, and con- 
feſs and juſtify the battery. Co. Litt. 282. 

So in battery if the defendant can juſtify it as the plaintiff's 
aſſault, he opt to plead this ſpecially, and ſhould not plead the 
general iſſue. | 

So alſo in treſpaſs for breaking his cloſe, he muſt not plead, 
Net guilty, and give in evidence, that the beaſts came through 
the plaintiff 's hedge, which he ought to have watched; nor 
upon the general itiue juſtify by reaſon of a rent charge, com- 
mon, or ſuch like. 19 H. 8. 6. a. Co. Litt. 283. 

In detinue the defendant pleads non detinet, he muſt not give 
in evidence, that the goods were pawned to him for money, 
which is not paid, as this he ought to have pleaded ſpecially ; 
but he may give in evidence a giſt of the plaintiff, for this 
proves he does not detain the goods of the plaintiff. bid. 

In like manner in waſte, upon its being pleaded mo waſte 
committed, he may give in evidence any thing, which tends to 
the proving of its being no waſte, as tempeſt, lightning, ene- 
mies, &c. but he mult not give in evidence juſtifiable waſte, 
as for repairing the houſe. id. 
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* If the plaintiff or demandant deſiſts from proſecuting an action, and brings 
ir not to trial, then the delendant or tenant nay take forth the venire facias £9 
te {heriff, wnich hath in it theſe words, provify grad, &c. to this end, thut if the 

11117 takes out any writ to this purpoſe, the ſheriff ſhall ſummons but ouc 
ir wem them both. See Od natura brevium in the writ vi privs p. 159» 
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But if one commits waſte, and before the action brought, 
the leſſee repairs it, and afterwards the leſſor brings an action 
of waſte, and the leſſee pleads, quad non ſecit vaſtum, he then 
ſhall not give in evidence the ſpecial matter. 10 Eliz. Dyer 
276. 

"it two men are bound in an obligation jointly, and one 
only is fued, he may plead this matter in abatement of the 
writ ; but he muſt not plead non eff fuctum; for it is his deed, 
though not his fole deed. g. Litt. 283. a. 

Upon plene adminiſiravit pleaded by an executor, and fo 
nothing in his hands which were the tcitator's, he may, in 
this caſe, give in evidence, that he has paid to this value of 
his own money, and need not plead it ſpecially. 

And regularly when on« docs any thing by force of a war- 
rant, or authority, he ſhou!d picad it. 

Bur obſerve in all cafes where one may not have advantage 
of the ſpecial matter by way of pleading, there he thall take 
advantage of it in evidence; as lor cxample, the rule of law 
is, that one may not juſtify the death, or killing of a man, 
and therefore it he kills a man in his own defence, he thall 
not plead this ſpecially, but he may give this in evidence; and 
in like manner in the defence ot his houle againit thicves, c. 

And by the ſtat. 7 Foc. c. 5. in actions of treſpaſs, actions 
upon the cafe, battery or falſe impriſonment againſt juſtices of 
peace, mayor or bailiff of 2 corporation, headborough, por- 
trieve, tithingman, conſtable or collectors of fubtidics, of 
fifteenths in any court of miner or efewhere, for any 
thing done ratione ii in cunteguerce ot their olticc, S.. 
they may plead the genero! tine, and give the ſpecial matter 
for their excuſe or juſtification in evidence. See the ſtat. 7 
Fac. ca. 5. 23 H. 8. c. 5. Reg. Pla. 184. 

In waſte the defendant pleads no waſte done, and after- 
wards at nj; prius gives in evidence, that ihe plalutiff leafed 
the lands to him for years, and granted to him, that he may 
cut trees to repair the houſe, and alto ſthews, that the houte 
was ruinous at the time of the. demiſe, and though he cut 
trees for the reparations, this was adiudggd not good evidence 
to maintain the iſſue; and in all ſuch actions, after taking the 
general iſſue the party may not giye in evidence a matter, 
which goes in diſcharge of the action, as in debt it he pleads 
rien luy doit, he owes him noi bing, he may not give in cvidence 
a releaſe, c. 12 JI. 8. 1. e. 

So after pleading no ale ci mittu, the defendant ſhall not 
give in evidence, that the houid was repaired betore the writ 
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purchaſed. 10 Elia. Dyer 276. See Whelpdale's cafe. = 
> hs 119. 6. agrees, that he may not plead us waſte done 
2 ought to plead the ſpecial matter. 

After pleading no waſte committed, he ſhall not give in 
evidence, that he dug a trench to make the meadow better, 
but in Dyer this is a query. 20 El:z. Dyer 361. 

But if the defendant only lops the trees, and waſte be 

aſſigned in ſuccidendo arbores, & vendendo, the defendant may 
plead no waſte done, and ſhall give the ſpecial matter in cvi- 
dence. Dyer 92. 
I the cuſtom of the manor was, that every woman ſhall 
have an eſtate for life in copyhold lands after the huſband's 
death, and it was given in evidence, that the cuſtom was, 
that ſhe ſhall have the land durante viduitate, and it was ad- 
judged that this evidence does not maintain the cuſtom ; for 
the effect and ſubſtance of the iſſue, between the parties is to 
be proved preciſely. See 2 & 3 Eliz. Dyer 192. and copy- 
hold caſe. Co. 4. Rep. 30. à. 

And after non eft factum pleaded, the party ſhall · give the 
fpecial matter in evidence, and with this agrees Dyer 112. 
that the party may ,give in evidence that he cancelled the deed 
upon payment of the money. Henry Pigget's caſe. Co. It. 
Rep. 26. 

And the copy of a record may be ſhewn and given in evi- 
dence to the jurors. Dr. Leyfield's caſe. Co. 10. Rep. 92. b. 

If a ſtatute be made, that all tenants for life ſhall be diſ- 
puniſhable for waſte, if in an action of waſte ſome pleads no 
waſte done, he thall not give the ſtatute in evidence. 28 HH. 
8. Dyer 28. 

So if a man pleads nothing paſſed by the Foy he ſhall not 
5 in evidence that this was not his deed. Per Brian. 5 H. 


But in treſpaſs for forcible entry the defendant juſtifies the 


treſpaſs, yet he may afterwards plead the general iſſue, fer. 


non culp. 22 H. 6. 17. 18. 

And where the defendant is not conſtrained. to plead a 
ſpecial plea, he may plead the general iſſue proper for the 
action brought, and give the ſpecial matter in evidence. Stiles 
Reg. 239. {ed quere. 1 Zeb. 107. 

In delinue of a deed the defendant ' pleads non detinet, and 
notwithftanding that it was afterwarcs found that the deed 
was delivered to be kept until 45/7. was paid, of which only 
71. was paid, yet the plaintiff ought to recover; for this 
matter ſhould have been originally pleaded, and therefore he 
ſhall not have advantage of chis after the general iſſue pleaded, 
notwithſtanding 
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notwithſtanding it be found by the jury, becauſe it was a good 
bar at firſt, and the fame law if it bad been found te be 
mortgaged, yet the plaintiff ſhall recover, for he might have 
ed it 


So in battery after non cul. pleaded, if it be found to be 
the plaintiff's aſſault, and, in the defendant's defence, vet the 
plaintiff ſhall recover ' becaule the juſtification ſhould have been 
pleaded in the beginning. 22 H. 6. 33. 4. 


— 


— 


SECT. VI. ben one ſhall not be permitted to plead thr 
ſpecial . Afatier, but ſhall be compelled to plead the genera! 
ifſue ; and when though the ſpecial Matter be pleaded, yet 
the genera! iſſue ſoall be entered; & e converſo. 


| bh is a rule in pleading that no man be allowed ſpecially ſuch 
a plea as amounts only to the general iflue, or a total de- 
nial of*the charge; but in ſuch caſe he ſhall be driven to plead 
the general ifluc in terms whereby the whole queſtion is re- 
ferred to a jury. 3 F. Black. Cem. 309. 

And where the defendant may plead the general iſſue, he 
ought to plead in fuch a manner, that the whole matter in 
queſtion may come to be tried, for elſe the plea is. not good. 
Stiles Reg. 237. 

And when one ſhall not be permitted to plead the ſpecial 
matter, but ſhall be compelled to the 14 iue, & e con- 
trario. See caſe of Slander. Co. 4. Rep. 
| In any caſe of miſdemeanor the . may ſay generally 
Net guilty, or ſhall traverſe the point of the writ, as nor ejecit, 
non manutenuit, &c. or Not guilty generally, Dyer 121. 6. 

In treſpaſs non depaſcit herbas is no plea, but he ought to 
lay, non cul. becauſe the other plea is no more but by argument 
that he ir nat guilty. 12 H.6. 37. 

And in treipaſs for cutting of trees in D. the defendant 
ſays, that he cut them in his frank tenement in S. and as to 
the cutting in O. Not guilty ; and it ſeems that in this caſc 
the plca is good, and that he ſhall not be driven to the general 
iſſue. 14 H.6. 21. 

And obſerve that the pleadings which amount to the ge- 
neral iflve are not to be allowed, but the general iſſue is to be 
entered. New B. of Ent. 24. Reg. Pla. 99. 14. H. 6. 
19. a. 

And after ſpecial iſſue joined, the parties cannot wave it 
and plead the general Hue, without motion in court. 1 Keb. 
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SECT: VII. 7hen an /ſſue ill joined fhall, or ſhall 
not be made good by verdict᷑. 


T* many caſes a verdict ſhall remedy a bad iſſue joined, and 
render it ſufficient ; as in debt againſt executors who plcad 
nothing in their hands the day of the writ purchaſed, this is 
no good plea, for they might have had goods afterwards ; but 
if the other rejoins, and this is found by a verdict, the verdict 
makes the iſſue good. 7 H. 7. 7. 

So if one pleads non tenure the day of the writ purchaſed, 
if an iſſue be taken upon a negative pregnant, or double mat- 
ter, which is found for the plaintiff, this verdict has rendered 
the iſſue good. 12 K. 4. 7. 

And it the jurors find an iſſue, they cannot find another 
iſſue to the contrary ; as if in a writ of covenant upon cove- 
nants contained in certain indentures, and the parties are at 
iſſue upon certain covenants broken, and find for the plaintiſf, 
and afterwards they are at iflue upon the indenture, whether 
it be the indenture of the plaintiff or not. 

This ſhall not be tried by the former jury, as it cannot be 
ſuppoſed that the jurors will find againſt their former iſſue, 
by which they had found covenants in the fame deed to be 
broken, and therefore could not afterwards find this not to 
be his deed. 18 E. 4. 13. a. See Saunders and Freemas:'s 
caſe. Co. Com. 209. 6. | 

But an immaterial iſſue joined, that will not bring the 
matter in queſtion to be tried, is not helped after verdict by 
the ſtat. of Jeofails, but there muſt be a repleader; for this is 
matter of ſubſtance. Reg. Pla. 296. 

For if there was no iſſue, there could be no verdict, and fo 
it is, as if nothing were done in the cauſe. Pradt. Reg. 167. 
241. & 245. 

But if an iflue be not well joined, it is helped. Tdem. 191. 

And if the defendant pleads an infufficient plea, and there 
is a good iſſue joined upon that plea, and a verdict given upon 
that iſſue for the defendant ; the plaintiff ſhall not afterwards 
take advantage of the inſufficiency of rhe plca, for it was his 
own fault to join iſſue upon it, when he might have demurred. 
tra. Reg. 235. 

So if one pleads an ill plea, and the plaintiff joins iſſue upon 
this plea, and a verdict is thereupon found for the plaintiff, 
the defendant ſhall not afterwards take advantage of his own 
ill plea, to avoid the plaintiff's verdict. Idem. 239. Reg. Pla. 
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SECT. VIII. In what caſes things done beyond ſea may be given 
in evidence in England, & e contrario. 


F part of an a& be done in England, and part out of the 
12 realm, the trial ſhall be in Eugland. Co. Com. 261. b. 

An obligation dated in France may be ſued in England, and 
it ſhall be alledged to be dated at ſuch a place in France in 
Iſlington for the purpole; as it is not traverſable, if ſuch a 
place be in IMington or not. Did. 

But when the place is material, the point in iſſue cannot be 
found in another place, as where the place is named but for 
conformity, aſſets may be found in another county: alſo in a 
general iftue, the jury ſhall find all material local things in 
another county. Neg. Pla. 301. 

And a thing done ee the ſea ſhall be tried here, if the 
foundation of the action be here. 6 Co. 46. Dewdale's caſe, 
20 Eliz, Dyer 171. 19 H. 6. 46. 28 H. 8, Dyer 29. 12 
H. 8. 1. 

Let the plea ought not to be made part of the iſſue in 2 
tranſitory action; for the place is not material, as it is in a 
real and mixed action. Pract. Reg. 167. 


*EOFAILS. 
C8 AF; - ASE 
SECT. I. Thed:fanitim of a T fail, what Hall be denominated 


as ſuch, and the contrary. 


HIS is a nv of three French words, 7ai failli, 
i. e. eg lapſus ſum, and i in a legal ſenſe, denotes an over- 
light in pleading. Corvel tit. 7 
But miſtakes are effectually helped by the ſtatutes of amend- 
ment and jeofails, fo called, becauſe when a pleader perceives 
a flip in the form of his proceedings, and acknowledges fuch 
crror (es falle) he is at liberty by thoſe ſtatutes to amend it; 
which amendment is feldom actually made, but the benefit of 


the acts is attained by the court's overlooking the exception. 
Ar. 1011. 


Theſe 
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Theſe ſtatutes * are many in number, viz. 14 Ed. 3. c. 6. 
9 H. 5.c.4. 4 H. 6. c. 12. 16. 32 H. 8. c. 30. 18 Elia. 
c. 14. 21 Jac. 1. c. 13. 16 & 17 Car. 2. c. 8. (ſtiled in the 
1 Vent. 100. an omnipotent act) 4 & 5 Ann. c. 16. 9 Ann. 


c. 20. 5 Geo. 1. c. 13. | 

By which all trifling exceptions are guarded againſt that 
writs of error cannot now be maintained, but for ſome mate. 
rial miſtake afhgned, Black. Com. 3 Fol. 406. 

And when the parties to a ſuit have gone ſo far, that they 
have joined iſſue, which ſhall be tried, or is tried by a j 
or inqueſt, and the pleading or iflue is fo ill pleaded or joined, 
— will be error, if they proceed, this is conſidered as a 

And ſome of the parties may by their counſel ſhew it to the 
court, as well after verdict and before judgment, as before 
the jury be charged. And if the jury be ready at the 
bar, when this is firft moved, the court will diſcharge them, 
and put the parties to replead ; that is, to plead again from 
the place where the defect is; which formerly was in uſe in 
the XK. B. but now much helped by the above recited ſtatutes 
which extend to defaults in form, or want of form, but de- 
fault in ſubſtance has no. remedy. Reg. Pla. 123. 

An original is aided by the ſtatutes, but a bad original is 
not, nor variance between the name in the original and proceſs. 
Yelv. 109. 2 Cro. 185. Reg. Pla. 182, Sce the ſtatutes 
recited. | | 

But if the teſte of a venire fucias be before the iſſue joined, i 
is helped by the ſtat. 1 Cro. Mo. 402. 

Alſo a defect of averment is aided after verdict. 2 Crs. 44. 

When the count is not fully anſwered, as in a writ of debt. 
on the ſtat. 21 H. 8, c. 13. againſt a prieſt ſuppoſing by hi: 
count, that the defendant had given 201. contrary to the ſta- 
tute ; and the defendant comts in, and defends, and anfwers 
to 10 J. of the 20 J. without mentioning the other 10. thi: 
by the court is held a jeofail, 27 H. 8. 1. 6. 

In treſpaſs for cutting of trees, the defendant ſays, that }:- 
was ſeiſed to the uſe of one H. who made his will, and by i: 
deviſed, that his wife ſhall have his land, and that by the wite*s 
command he cut the trees, and this was adjudged a zeofar/ , 
becauſe that he does not ſhew, that the feoffees were 1eifed to 


the uſe of the wife at the time of the commandment. 


* We muſt here take notice, that none of the above ſtatutes of jeofails, ior 
amendment of errors, extend to indictments, or proceedings in criminal caſe> ; 
and therefore a deſective indictment is not aided by a verdict, a« defective 
pleadings in civil cafes are. 4 Fo, Black, Con, 369. 30 


LE DES RY 


So where one pleads a leaſe for years, and a releaſe; he ſhall 
ſay, that he was poſſeſſed tempore confeftionis, at the time of 
making the releaſe. 10 H. 7. 26. 

In treſpaſs againſt two, one plcads not guilty, and one of 
them is found not guilty by the verdict, and ſays nothing of 
the other; now he that is found guilty ſhall have advantage 
of this, for when the vcnirc“ facias is joint, it is a Jrofant. 
12R. 2. IL. 5. 5 E. 3. 4 4089. 4. 

In debt for rent, the plainti counts for rent on a leaſe of 
a chamber, and certain beds, and that the defendant boarded 
with the plaintiff, paying a certain ſum; here it the defendant 
favs, as to the chamber and beds not being let,“ and docs not 
anſwer to the boarding, it is held a jcofail by the juſtices of 
B. R. 21 E. 4. 28. b. 

In treſpaſs of a cloſe broken the detendant pleads in bar, that 
before the treſpaſs the dean and chapter of /. was ſciſed in fee 
as in right of their church, and made a leaſe for ycars by their 
common ſeal, juſtifies and gives colour: the plaintitł fays that 
long time before the treſpais, une Erudnel was feifed in fee, 
and enfeoffed the plaintiff i in fee; and fo was ſeiſed, until the 
defendant made the treſpats ; haue Loc quod predifti decanus & 
capilulus aliguid habuerun! in lenemieilo predicts tempere &imiſſionis, 
Sc. and the other rejoins, that the dean and chapter were 
ſeiſed in fee as above, and it was held a jeofait. Dyer 112. 

brought an ejefione firme de paſſeſſioue decimurum tlic 
dekendant lays that after the cjectment the plaintiff granted a 
bargain and fold to him all his eſtate in, &c. the plaintit 
maintains, Sc. this is a jcofail, and repleader was awarded; 
for it ought to be pleaded as a rcleaſe or conſirmation. Dyer 
116. 1 17. 

And in treſpaſs the defendant ſays, that the place, He. is, 
and was the frank-tenement of A. at the time, Dc. and that 
he as ſervant, Sc. the plaintiff favs, that long time before the 
treſpaſs, B. was ſeiſed, and enfeoffed him, by which he was 
ſeifed, until by A. diſſciſſed, c. and this was held a jeofail, 
becauſe he has not denied the frank -tenement at the time of 
the treſpaſs in the replication. Dyer 134. 

In debt * an executor of an executor, a jeofail was in 
thele points. 1, Becauſe the bar was not concluded with 


e not having 1 thing in his hands of the former executor.” 


8 i. 


*Peaire facias, is a preceſs directed to the ſheriff, or to the coraners, if the 
ſherifT be challenged) to ſummodÞs a jury, to try an iſſue joined between party 
and party, or the king and a ſubject; and it i5 alfo a procets upon an 4 
guerela, or upon an indictment in the K. B. Tin of the Lars 644. 
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2. 'The plaintiff jn his replication has not alledged that the 
executor had aſſets tempore mortis, nec in vita, &c. 3 Elia. 
Dyer 174. 6. 

So in account, the plaintiff counts that the defendant was 
his receiver for ſeven years, the defendant ſays, that he ac- 
counted five years of the ſeven, without faying more, this is 
no.plea, but a jeofail. 7 H. 0. 5. 

In debt upon an obligation, the. defendant by the former 
part of his plea confeſſes the deed, and after concludes non e/f 
fatum, and this was adjudged to be a jeofail, and he was 
awarded to replead. 9 H. 6. 37. 


If a verdict finds a thing contrary to the record, it is a jeo- 1 
Fail, as if the record proves, that one is in being, and the 
verdict finds the contrary, this is a n and it ſhall be nes 
tried by the record. 11 H. 6. 42. Dy 


And where in waſte the plaintiff "O'S the waſte to be 
done in fix acres of wad, and the defendant juſtiſies the waſte 
in one acre of land, this is no anſwer to the 1 and there- 
fore is no good plea. 29 H. 8. Dyer 37.6 


” 
— 


SECT. II. What jesfails are aided by the flatutes of Feofails, 


& ce contrario. 


J all the juſtices, the ſubſtance of the action is out of the 
ſtat. of 32.4/. 8. C. 30. of jeofails; and the fame law 
of the declaration. Vide 13 Elia. Dyer 297. a. 6. 

That a declaration is not aided by this ſtat. Dyer 97. See 
ſtat. 32 H. 8. 30. 

And an original is aided by the ſtatutes; but a bad original 
is not, nor variance between the name in the original and 
procels. Yelv. 109. 2 Cro. 185. cited by Key. Pla. 182. 

See the ſtatutes in fect. 1. under this tir. 

But if the teſte of a venire facias be before the iſſue joined, 
it is he'ped by the ſtat. 1 Cro. 90. Reg. Pla. 182. 

And a defect of averment is alſo aided. after verdict.” 2 Cr. 
44. 

So error in miſconveyance of procets is aided by the ſtat. 11 
Elia. Dyer 284. 

Allo miſconveyance in miſpleading the ſtatute of uſes is aided 
by the itat. 18 Elia. Dyer 346. 347. 


And 
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And a trial between the vouchee and the“ demandant is 
within the ſtatute, though they are not parties to the writ. 
3 Elia. Dyer 188. ö. for more, ſce tit. Voucher. 

So a diſcontinuance in caſc of the king after verdict is 
aided by the ſtat. of 32 V. 8. quare. 18 Elia. Dyer 353. 

And miſconveyance of a venire facias to coroners is aided by 
the ſtat. 32 H. 3. of jcofails. 22 Eliz. Dyer 36. 


SECT. I. Of Feofails in gen:ra!, 


F divers iſſues are joincd and one of them be a jeofail, vet 

the other iſſues thall be tried by the fame jury; but the 
new ifſue ſhall be tried, by a new wentire facias, 10 Elix. 
Dyer 272. 


—_—_ 


— — - 


Imparlance and Dies Datus. 


E 


S ECT. I. The definition of an impariance, and dies datus, 
and al! the nature of them. 


FTER defence made, the defendant regularly muſt put 

in his plea. Lut before he pleads, he is intitled to demand 
one imparlance, or {icentia lognuend;, and may have more grant- 
ed by conſent of the plaintitF; the intention of which is to ſee 
if he can end the matter amicably without farther ſuit, by 
talking with the plaintiff. G1b. Hift. C. P. 35. 

A practice which is ſuppoſed to have ariſen from a principle 
of religion, in obedience to that precept of the goſpel, “ agree 
with thine adverſary quickly whiiſt thou art in the way with 
him.” Mattb. v. 25. 3 Vel. Flack. Com. 298. 

So that after the declaration, and before the defendant can 
be compelled to plead, many times there is an imparlance; 
which is a longer and further day given by the court, and 
uſually till the firſt day of the next term, grounded on a 
petition made by the tenant or defendant whereby he craves 
reſpite, and this is divided into general and fpecial. 


* Demandant is hie that ſues or complains in an action real for tit, of land, 
and in an affiſe he is callod plaintiſl: allo in an action perſonal, ior debt, 
crefpaſs, deceit, detinur and fuch hike, Jm, of le Lore 25% : 

The 
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The latter, as where this or the like clauſe is inſerted (% f. 
ving all advantages as well to the juriſdittion of the court as to the 
aurit and declaration.” Kitch. p. 200. 

And general, is conſequently where that or the like clauſe 
is not contained. Reg. Pla. 55. 

We muſt here obierve, that a dies datus is a day given by 


the court for the appearance of the party by way of a reſpitc, 
Sc. Brook tit. Continuance. 


And an imparlance is always after the count, and the dies 
datus before the count. 19 H. 8. 6. a. | 

There are many other differences between the nature and 
quality of an imparlance, and of a dies datus; for after a dies 
datus one ſhall not plead, that the plaintiff was made a knight 
the day of the writ purchaſed ; but it is otherwiſe after an im- 
parlance. 2 H. c. 17. 

And if the parties are at iſſues, and afterwards the defendant 
is efloined, and dies datus eff to the parties upon the eſſoin 
roll, this is ſufficient, though the dies datut be not entered on 
the plea roll. 1 H. 7. 21. 


If an infant appears by guardian, and imparls *till next term, 
he ſhall have his age. 21 E. 4. 78. b. per Choke, 


——— 


SECT. I. What pleas one ſball be permitted to have * im- 


Parlance, & e contrario. 


BS ERVE here this diſtinction, that after 8 
O the defendant may plead all pleas in bar, but not pleas in 
abatement ; and after imparlance he may plead miſnomer of 
the place, unleſs it be parcel of the name; as if the writ be 
precipe quod reddat manerium de D. in D. the tenant here after 
imparlance may ſay no fuch town as D. in the fame county; 
but if the defendant was named J. S. of D. and afterwards 
imparls, he ſhall not ſay no ſuch town as D. becauſe that D. 
is parcel of the name, and goes in abatement; and thus all 
the books agree. 13 H. 7.17. 16 H. 7. $7. 20 . 7. 13- 
9 E. 4. 3. 

And it was granted, that after imparlance one ſhall plcad 
non-tenure or joint-tenancy ; but it feems this is to be intend- 
cd a ſpecial imparlance ; for vide 4 Eliz. Dyer, where after 
a general imparlance one ſhall not plead non-tenure or jointe- 
nancy. 9 E. 4. 36. 20 H. 7. 14. 4 Eliz. Dyer 210. 

In treſpaſs after imparlance the defendant may plead that 
the plaintiff is his wife. 22 F. 4. 36. 0. 5 

nl 
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But excommunic:tion after imparlance is no plea, unleſs it 

be after the laſt term, that the imparlance was granted. 9 Eg. 
6. 8. 

And in deb upon an obligation, the defendant ſhall ſay af- 
ter impariance, that the plaintiff in his count docs not ſhew 
where the oblig tion was made. 4 E. 4. 14. ö. 

In debt up0i: un ooligation, the defendant imparls to next 
term, after is he may plead, that the plaintiff is outlawed, 
and it ſeems ie 22afon is, becauſe the king ſhall have debt up- 
on the obligation; for it is otherwiſe in treſpaſs, battery, and 
debt, upon ample contract. 16 E. 4. 4. a. per Brian. 

If three joiutly imparl, and two demand judgment of the 
writ, becauſe there are none ſuch in rerum natura as to the 
three, per cur'ꝰ: they ſhall not have this plea, as the imparlance 
was joint; but it had been otherwiſe if ſeveral. 4 H. 7. 17. 

And after an imparlance notwithſtanding a faving of all 
exceptions and allegations as well to the writ, as to the decla- 
ration; yet the party ſhall not take advantage of the chancery ; 
as after imparlance the court ſhall not be ouſted of its jurifdic- 
tion. 22 H 6. 7.4. 20 H. 6. 32. 

After imparlance one ſhall not plead, that he was admini- 
ſtrator, and not executor, but he may plead ne unques executor, 
ne unques adminiſtrator come executor, viz. not ever executor, 
nor ever adminiſtrator as executor, becauſe this plea goes to 
the action, and not to the writ. 32 H. 6. 27. 35 H. 6. 

6. 37. 5 
n In dower againſt a guardian, it he makes an attorney, and 
imparls, he ſhall not tay afterwards by attorney, that he was 
not guardian the day of the writ purchaſed. 9 Ed. 4. 31. 6. 

Yet in an action on the caſe after imparlance, the defendant 
pleads non ſum * infor matus by attorney. 3 Elia. Dyer 195. 

And after imparlance one is eſtopped to fay, that he is heir 
(being charged in debt as fon and heir) fo to ſay that he is a 
baſtard, and the fame law of outlawry alledged in diſability of 
the perſon ; but he thall have all pleas in bar. 35 H. 6. 36. 
3 -22 4. 

one makes full defence againſt one attainted, yet after 
this he may plead, that the perſon was attainted the day of 
the writ purchaſed, but not attcr imparlance. 32 H. 6. 23. 

So alſo after impariance one ſhall not plcad to the juriſdiction 

of the court. 22 E. J. 23. 6. | 


6 A K A 
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* Non ſum in for nA 2 ſor aul anfwer made by an attorney, who ig com- 
manded by the court, to ſiy ſomethin in deſence of his client, by which he is 
deemed to leave his client undeſendcd, and fo judgment paſſes for the other 


party. Tera. Law 2 > 
q Ihergor: 


— 
- - s 


. LO 4 


= _ 
— 2— — ——— 
— * = 


= 


23 


294 Imparlance and Dies Datus. 


Therefore a claim of cognizance by a ſpecial juriſdiction, 
muſt be demanded before any imparlance, for that is a ſubmiſ- 
fion to the juriſdiction of the ſuperior court. 3 Fol. Black, 
Com. 301. 

And dilatory pleas cannot be pleaded after a general impar- 
lance which is an acknowledgment of the propriety of th. 
action. 3 Pol lact. Com. 301. 

Uncore prift, i. e. adhuc paratus, vi. ftill is ready, and pieas 
in abatement muſt be pleaded the fame term the declaration iz 
of, without imparlance. Reg. Pla. 56. 

Theretore atter imparlance, one may plead in bar, or to 
the action, but one cannot plead to the juriſdiction, miſnomer, 
or to the writ, or in abatement of ir, except the thing happens 
after the continuance, and it be abated as by death. Rez. 
Pla. 56 

So neither then can the defendant have oyer of the deed, 
except he pleads variance, or that the writ was brought in 


another county, Ec. 7 H. 6. 16. 39. 38 H. 6. 7. 2. 39 


H. 6. 22. 27. 18 E. 4. 19. 44 Ed. 34. 


S ECT. III. bat acts a perſon ſball or ſball not be admitted t» 


do after imparlance, and what advantages may be bt by impar- 
lance, & e contrario. 


FTER an imparlance one ſhall not demand oper of deeds. 
22 H. 6. 38. and 37 H. 6. 16. 
In gefime fir mæ againſt two, one appears and pleads the 


general iflue, and proceſs continues againit the other, who. 


alſo appears; and plcads an entry fince the laft continuance in 
abatement of the writ; on which the plaintiff demurs, and 
after the iſſue was found for the plaintiff he ſhall not have 
judgment, for the demurrer confeſſed the entry and ſhall 
abate his own writ 3 becanie in this caſe the term is to be 
recovered ; but it is differcut if he had imparled. 6 Eliz. 
Dyer 226. 6. 

And many times if the defendant takes not his advantage 
before an imparlance, it is afterwards quite loft, efpecrally in 
the caſes following. - 

1. Where the piatatiir (being a an infant) comes not by his 

W . 

. When the plaintiſf names not thoſe* who have a right 
* ich him, as cxccutors, joint-tenants, Sc. 


3. Where 
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Where the plaintiff ſues in more names than he ſhould, 
as naming the hutband and wife, upon a bond fealed by them 
after coverture, when only the huſband ſhould be named. 

4. Or where he ſues with others, as are not in rerum natura, 
or no ſuch living. 
5. Where the plaintiff is . or s 


6. Where the detendant can prove that he made tender ot 


the money at the day. 

In all theſe caſcs, the defendant may take advantage the firſt 
term, and plcad them before an imparlance, but after an im- 
parlance he cannot. And counſel's hand muſt be to all 
ſuch pleas, as allo to all other ſpecial pleadings. Keg. Pla. 
55.56. 

And every default after imparlance | is peremptory. 36 H. 
6. 33- 39 H. S 

Alſo after imparlance the count in another term ſhall not 
be amended. 38 F.6. 1. 

And in debt by an executor after imparlance the defendant 
ſhall not have oyer of the teſtament, and ſo of other deeds 
and obligations. 38 FH. 6. 1. 2. 


0 
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SECT. I. Oßervationt an Juriſclictian of Courts, 


EF OR E ve mention the particular pleas, to the dele- 

gated juriſdiction of each privileged court, it may not be 
unworthy our readers attention to make fome few, remarks 
relative to the ſupreme courts themſelves. 

The courts of J/e/{minfier mult ever be eſteemed the ſupe- 
rior courts of the realm, and are conſidered as having a ſu- 
perintendancy over all other courts, by prohibition, it they ex- 
ceed their juit bounds ; or by writs of errer, and _ judg- 
ment of their proceedings, ſhould they be erzvncou 

And the ſuppoſition is, that every thing is done within t'zcir 
juriſdiction, unlets the contrary ſpecially appear, 

On the other hand, not any thing ſhail be intended within 
the confined Juriſdiction of an inferior court, but what is ex- 
preſsly allo duc 7 arth. 17% 

And in l tran/it:ry actions, they have a Jurifdict tian; unlets 
the plaintiff by his declaration ihcws, that the aclicn accowed 
within 
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within a county palatine ; or if it be between the ſcholars of 

Oxford and Cambridge in which caſe, the univerſity ſhall have 
a conuſance. 

But the defendant muſt plead it; and is deprived taking 

e of it, in arreſt of judgment. Carth. 11. 

Neither can the defendant take advantage of it, by way of 
demurrer ; but is obliged to plead to the juriſdiction of the 
court. Carth. 354. 355. 

In local actions, it is true, inferior courts have a Juriſdiction ; 
but in this place, a difference muſt be obſerved, in regard to 
the manner of claiming it ; for, as to the principal courts of 
this kind, and into which the king's writ runs not, as, the 
corntics palatine, they may plead their juriſdiction, — intrench- 
ed upon by ſuperior courts. 4 Inft. 224. 

So ancient demeſne held of the king's manor, may be pleaded. 
Hearne's Pleader 7.351. Tho. Ent. 2. Raft. 419. 

In Cart4. 109. it is reſolved that Ely is not a county pa 
tine ; but only a royal franchiſe ; and that, a 8 can- 
not (in ſuch a caſe) plead to the juriſdiction of a ſuperior 
court; but conuſance muſt be demanded. 

And here we ſhall conclude that wherever the defendant 
can plead to the juriſdiction of the courts at Meſtiminſter, 
there the franchiſe may demand conuſance, but not vice ter ſa. 
1 Vol. Bac. Abr. fol. 560. 


» 3 
— 


SECT. II. Of Pleas to the Juriſdictian. 


E have previous to this, in our obſervations on the or- 
der of pleading, * mentioned that pleas to the juriſdic- 
tion of the court, ought ſtrictly regular to be the firſt, other- 
wiſe the party will loſe the advantage of pleading to the juriſ- 
dition. Co. Lit. 303. a. 

And note when one pleas to the juriſdiction of a court, 
he ſhould give juriſdiction to another court. 2 Hen. 7. 16. 17. 
5 Med. 140. 

Various are the pleas to the furiſdict ion, as will be more fully 
ſhewn, under the different following titles in this work, viz 
Counties palatine, Cinque ports, Se. 

And the tirſt rule is, that a plea to the juriſdiction, muſt be 

t in before any imparlance (except where ancient demeſne is 


pleaded) ; for by en leave to. imparl, the defendant ſub- 


* r or more concerning this, ſee the introſution, alle tit. abatement. 


: mits 
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mits to the juriſdiction, and therefore cannot plead to the 
juriſdiction of the court. 22 H. 6. 7. 

2dly. The defendant muſt plead in his proper perſon, as he 
cannot plead by attorney, without leave of the court, which 
caſe racitly acknowledges the jurifdiction, for an attorney is an 
officer of the court; and if a plea be put in by ſuch d. licer, it 
muſt of confequence be ſuppoſed to be put in, by leave of the 


court. 

And here obſerve, the defendant muſt make but half de- 
fence ; for if he makes full defence, by uſing the words when, 
&c. (which in the explanation of abbreviacions in pleas, we 
have already ſhewed fignify) ; viz. when and where the court 
Hall conſider, &c. by that he immediately ſubmits to the juriſ- 
diction. Lat. 9. 1 Show. 386. 

But a plea to the juriidiction, is not properly a plea in abate- 
ment, though in its coniequence it be ſo, and therefore is to 
have its proper concluſion; as tor example, he ought not to 
anſwer , or in theſe words, , {he court will take cognizonce 3 
and not, that the hill be quaſh'd. 1 Salk. 208. 

In all tranſitary actions, the ſuperlor courts have a juriſdic- 
tion, unlets the plaintiff by his declaration ſhews, that the 
action accrued within a c palatine; or that it is between 
the ſcholars of Uxferd cr Cambridge z in which laft caſe the 
univerſity ſhall have cogu:,wncc, 

And though an inferior court might have determined it ; 
yet the ſuperior court being once poſſeſſed of the action, 
cannot be hindered from proceeding. Lac. Abr. 4 V. 32. 

In local actions, inferior covrts have a juriſdiction; but here 
2 difference muft be obſerved as to the manner of claiming it; 
for with reſpect to the principal courts of this kind; and into 
which writs of our /cvereign lord the king do not run, as the 
counties palatine; they may plcad their juriſdiction. 

But where franchiſes, either by /-/ters patent, or by preſcrip= 
tion, have a privitege of holding pizus within their juriſdiction, 
there they muſt demand cognizanc zg. Bui. Abr. 4 oi. 32. 
33. 

For more concerning pleas to the juriſdiction of a court in 
regard to certain privileged perſons, &c. which are privileges 
granted from office, cr. Vid. tit. Privilege, where each 
diſtinct privileged exemption granted, is fully treated, in its 
diſtinct alphabetical order. | 


X. SECT. 
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SECT. III. As being the Cinque Ports. 


b * E are ſo called from the French word cingue, ſignify 
ing five, being that in number, videlicet, Haſtings, Romney, 
Hythe, Dover, and Sandwich, * and are ancient trading towns. 
ſituate towards the ſea coats, and as they were intended, for 
the defence and ſafety of the kingdom; and had ſeveral li- 
berties and privileges granted them, in reſpect of their ſup- 
poſed neceſſary attendance in thoſe ports. Bac. Abr. 1 Vol. 
650. | 
"The firſt inſtitution of their privileges, was in the time of 
king Edward the confeſſor, but have been much increaſed fince, 
and that chiefly in the days of the three Edwards, iſt 2d and 
3d, as appears in domes-day book, and other monuments of 
antiquity. 

Theſe libertics, c. are confirmed by Magna Chorta, cat. . 
and vid. 2 Inſt. 20. But this confirmation does not extend to 
pleas of the crown, with which they intermeddle as juſtices of 
the peace. Co. Car. 253. alto ſee a faving of theſe liberties, 
5 Eliz. cap. 5. Sect. 44. & 45. 

And it is ſaid in the 4 Inf. 224. that the juriſdiction of the 
cinque ports is general, and extends as well to perſonal, as 
real and mixed actions; or which touch the freehold. 1 V. 
Com. Drg. fol. 3. 

But it is faid to be otherwite in debt, or !reſtaſs tranſetory, 
againſt onc, who is not a baron of the cinque ports. Cro. 

liz. 910 2 Inft. 557. Yelv. 12. 

And they hold plea of freehold by plaint. 1 Sid. 166. 

But though tle land eſcheats to the king, the privilege 
remains. 4 {nf?. 224. 

So, it part of the land demanded lies within the cinque 
ports, and other part without, the whole writ abates. 4 I/. 
224. Did. Tit. Abatement. 

zut if there he an appeal in B. R. for an offence at S. in the 
county of Canterbury, there it is no plea, that S. is one of the 
cinque ports, where the Auen, writ runneth not. Yel. 12. 
Cro. Car. 247. 2 Inſt. 557. Cro. Eliz. 910. 

So it is no plea in ejectment for lands within the cingue ports, 
if the demiſe be alledged deer. 1 Sid. 6 

In like manner in any action that concerns the king, it is no 
plea, that it is within the c:ngue por ts; as in quare impedit by the 
king. Cre. Eliza 9it. | 


mme — 
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* Nate, JFinchbelſes and Xye have been ſince added. 3 Vel. Blacl. Com, 
fer. + Jo 
And 
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And the king may ſue in what court he pleaſes. 12 Co. 61. 
So it may be pleaded to the juriſdiction of the court, that 
the land lies in /re/and, or out of the realm. R. Show. 191. 
1 Sal. 80. 

But in appeal, it is no plea that the offence was committed 
within the cinque ports. Trin. 42. Eliz. coram rege in appeal; 
Waes v. Baynes. 2 Inſt. 557. 

Alſo it is no plea, in any action that concerns the king, as 
the king may ſue in any court he pleaſes. 12 Co. 61. 

Treſpaſs alſo of beaits taken within the cinque ports, lies 
not at common law. 

And by the 28 Ed. 1 Stat. 3. c. 7. the juriſdiction of the 
conſtable of Dover caſtle is reſtrained, from holding any plea 
of a foreign county, within the caſile gate; except it touch the 
keeping of the cattle, 

Nor can he deſtrain the inhabitants of the cingue ports to 
plead any other where, nor otherwite than they ought, atter 
the form of their charter. 


. SECT. IV. A being within a county pal. itine, 


\ E ſhall firſt explain the nature of courts within a county 
palatine. 

Palatinate courts are ſuperior courts of record; which exer- 
ciſe a juriſdiction within their own precincts, in as ample u 
manner as the courts of N. Aminen. 4 Init. 213. 

Into which precincts the king's ordinary writs do not run. 


Cromp. Juris. 137. 2 Inſt. 557. 
N And the n, -aurt is general, ror all the king's ſubjects 
| of the palatinate; and, not merely for cauſes ariſing ut hin the 


palatinate ; and therefurc if a debtor goes from a fore Ins inte 
a palatinate juriſdiction, his obligations go Witt him; as much 
as if he removed from one kingdom into another; and he may 
be ſued there, tho? the cauſe of action arote not within ſuch 
palatinate juriſdiction. 1 Sand. 73. 1 S. 338. Peacock and 
Bell retolvcd. 

For thould it be otherwiſe, 2 palatinate jurihliction would 
be a foelter and aſylum to debtors; tor, no proceſs but the 
ſupreme prerogative proceſs, ruas there. 4 Vl. Bac, Abs. 
fol. 42. 

And they were probably originally ertéted, as being _ 
cent to thoſe counties that were generally in enmity wit! 
Fingland; in order, that the people of /.anca/ſer and 1 0 
which lie towards deotlind; ard of (. fer, that lics toward” 
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Wales; might have juſtice as it were brought home to their 
doors, and not obliged to any attendance elſewhere ; which 
might render them leſs able to defend themſelves, againſt the 
— of their incroaching neighbours. 1 Vent. I55. ar- 


Doubtleſs there was an eflential reaſon, for the original of 
each peculiar franchiſc, and juriſdiction, and ſuch as we can 
trace, ſhall be introduced, wherever it can with propricty be 
done ; as matters that gentlemen of the law ought to be ac- 
quainted with; for having a knowledge of thoſe reaſons, may 
often prove of effential ſervi ice, in guiding the reader's reſearch, 
in points of law relative thereto. 

The palatinate courts are at this day three, viz. Chefter, Dur- 
ham, and Lancaſter, the former of which, is ſuch by preſcrip- 
tion ? and according to Lord Coke, is the moſt ancient and 
honourable remaining at this day. 4 Inf. 211. and for more 
concerning counties palatine. Vid. Cromp. Juris. 137. &c. 

The county palatine of Durham is alfo ſuch by preſcription, 
and faid to be erected ſoon after the conqueſt, and is parcel of 
the biſhoprick of Durham. 4 Inſt. 216. 

The juriſdiction of the biſhop of Durham extends to all 
places, between Tine and Teſe. 1 Roll. Abr. 540. 3 Bulſt. 
156. 

3 his juriſdiction extends, as well to the manors of other 
men, as to the demeſnes of the biſhop. 3 Bulf. 156. 

And the court of King's Bench, will expect a return of a 
latitat, to the county palatine of Durham. 

For if a latitat is fent to a county palatine, there muſt be a 
return to it. Chapman v. Mattiſen, Eaſter Term, 11 Geo. 2. 
1738. Andrews 191. 

The county palatine and dutchy of Lancaſter, were erected 
by act of parliament, in Ed. the 34's reign. 4 Inf. 204. 
Pld. 214, Sc. 1 Vol. Bac. Abr. fol. 635. 

But by a marginal note, it docs not appear, that this coun- 
v palatine was erected by any ſtat. in this reign. 

Edmund, fon of Hen. 3d was duke of Lancaſter ; and it hath 
been a couuty palatine time out of mind. 

But whatever belongs tothe juriſdiction of the dutchy, may 
he determined in the Excheguer. Hard. 171. 

Note; iy is not a county palatine; but a royal franchiſe ; 
granted by Z7-:. the 1ſt to the bithop of Ely, and his fucceſ- 
tors; of hearing and determining as well civil, as criminal 
eas. 4 Inft. 229. to reſolved. Carthere. 109. 

Though 
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Though in the ſtat. 33 H. 8. c. 10. as mentioned by Spe/man, 
tit. de com. palat. p. 143. a. Ely is called a county palatine, and 
ſo in 5 Ele. c. 23. ſect. 11. 

* And this juriſdiction the biſhop now exerciſes by his juſ- 
tices; and that by preſcription, grounded on the faid grant. 
4 Inft. 220. | 

And it being no more than a franchiſe, the party who is 
ſued in the courts at /Yeftminſter cannot plead that the lands 
lic, or that the cauſe of action aroſe, within E/y, but cogni- 
zance muſt be demanded ; which is the entire juriſdiction a 
franchiſe hath. Carth. 109. Cotton and Fohnſon. 1 Salk. 
183. of the manner of demanding cognizance. Vid. 1 Sid. 
283. 1 Keb. 946. 948. 1 Lev. 89. 

Thus far we thought it proper to premiſe : that the nature 
of the following cafes, and the reafons whereon they were 
determined, might be better underſtood, and hope by each 
illuſtrating introduction of this kind to the ſeveral heads, we 
may not be contidered as unprofitably prolix, and devious 
from the original delign of this work. 


—— —ů— — —2—ꝛ—ę 


SECT. V. Mat matters cre pleadable in a county palatine, 
alſo what ſhould be pleaded, & e converſo. 


AS pleas of lands or tenements, and all contracts, cauſes, 
and matters, riſing and growing within a county pala- 
tine are plcailable, and ought to be pleaded, heard, and ju- 
dicially determined, within the county palatine and not elſe- 
where : and if any be pleaded, heard, or judged out of the 
ſaid county palatine, the fame is void & coram non judice ; 
except in caſes of treaſon, error, foreign plea, or foreign 
voucher. 

But this muſt be underſtood, where the plaintiff by his 
declaration ſhews, that the matter aroſe within a county pala- 
tine; for as to a franſitery action, the plaintiff may alledge, 
that the cauſe of action accrued, at any place. 1 Sid. 103. 
and as to an outlawry there, it is no plea, in an action brought 
in any of the courts at Heftmin/ier. Co. Lit. 128. a. 

And it is a good plea, hat the land lies in a franchiſe, where 
the king's writ runs not. 


— — — 


In 5 Eliz. c. 2. 3. cf. 18. Expreſs and particular mention is made of 
Wales, the counties palatine of Lanca/ter, Cheſter, Durham, and Ely, and the 
cinque ports, where the queen's writ doth not run. A 
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As within the county palatine of Durham, or Chefter. 4 Inſt. 
212. Rob. Ent. 1. 

So in perſonal actions, that the cauſe of action ariſes there; 
if it appears ſo by the declaration. 4 Inſt. 213. Th. D. I. 11. c. 
10. Sect. 4. 5. 5 Mod. 335. 

But not if it appears that the cauſe of action did not ariſe 
there. 

And it ought to be averred that the defendant is commorant 
there, and has lands there, whereby he may be /ummoned. 5 
Mod, 144. Carth. 355. 

And the plea need not be put in by oath. 5 Mad. 335. 

But it is no plea, when the action is againſt the judge 
there, as the chamberlain of Chefter, or againſt the earl of 
Cheſter, for he cannot be judex in propria cau/a. 4 Inft. 213. 
Tb. D. I. 11. e. 20. ſect. 1. 1 Rol. 374. I. 5. 

And it is proper to remark, that a man may not ſue in the 
chancery of Chefler, for any thing, that concerns, in intereſt, 
the chancellor there, becauſe (as has been already mentioned) 
he cannot be his own judge; and for that reaſon may ſue in 
the chancery of England; for otherwiſe there would be a failure 
of right. Hill. 11 J. in Chancery, between wat Ao. Egert:n, 
and he Lord Dorbie and Kelly; relbives by the Chancellor, 
Cale and Peddridge , Hil. 13 Jac. H. K. * Rol. 374. J. 1. 

And it is no plea, when a defendant lives out of a county 
palatinc, ſo that proceſs there cannot extend to him. 4 
Inſt. 213. 

Or, where a tranſitory thing is s aVedyed out of a county 
palatine it cannot be pleaded to the juriſdiction, that it was 
done there; as it may, had it been alledged there. 4 Inf. 213. 

Nor when the king is party, as in qguare . z tor he 
Hall implead in his own court. Hil. 5 Ed. 2. Fitz. Ahr. 
quare impedit. 165, Th. D. J. 11, c. 10. Sef. 2. 


— 2 — _— 
— — — 


|  —JRELAND— 
SECT. VI. As being out of the realm. 


ND it may be pleaded to the juriſdiftion of the court 

that the lands lie out of the realm. Shower 191. 1 Salk. 
30. as in Ireland, being a realm diſtinct from England. 4 
Inft. 349- 

But an action lies here upon a perſonal contract, touching 
lands in Ireland; as upon an cb/igation, or covenant, to grant a 
rent out of land in Ireland. 1 Per. 419. 0 

n 


FURISDICTIO N. 303 


And in the fame manner upon a contract made there, as 
upon an cligation, or covenant, given in Ireland. 1 Pern. 
419. 

But this muſt be, where the covenant does not run with 
the land, and can extend to tranſitory actions alone. 


Lo N DN 
Ser. u. 2s being out of the jurijdiction. 


H E Freemen of London (by their ancient charters) were 
not to plead, or be impleaded, out of the walls of the 
city, in any plea, except, Cc. 4 . Com. Dig. 162. refers 
to priv. of London (3. 4. 5. 8. 14.) 
And for lands in Landon, an action lics in Landen, and not 
clſewhere. 4 /. 247. 
Nor can it be removed by * Yolt or f pane. 2 I. 324. 
But on a foreign voucher per S/. Glouc. 12. 8 may 
ſue out a fummons, ad warrantizandum. 2 Inſt. 324. 
And by the charters of H. 1. II. 2. and 1 n; none of 
the citizens of London ſhall wage battle. 4 Inf. 4. 2. 
Vide 4 7/7. concerning its couris. Oc. c. 50. p. 247. 


III 


—WaLis— 
Ser. cut of the realm, the lands 


"a0 „„ or ines 
[ſrung 4 * 415. 


N N aes there are grand ſciliuns, and itinerant juſtices ap- 
pointed, for trial of cauſes, Se. at ſtated times; timilar 
to the Engi circuits. 


In Dare imped;t it is no plea that the church is in ales. 


Fitz. Abr. Juritdiction. 34 II. 6. 

Aare impedii brought by the king, againſt an abbot, pleaded 
that the church is in /Z/alcs, where the king's writ does not 
run; judgment, Sc. aud, not allowed, becautc the king 
was a party, Sr. Fitz. r. Furiſd:ifion 24. Paſch. 15 
Ed. 3. 


e W 
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* The word ut is derived fro the Latin telle, and is a writ, by which a 

auſe depending in the court baron may be from thence put, or removed i into 
rhe county court before the ſheri®. Vide this Fits. N. B. fol. 3. F. and the 
ad Natura Brews. fol. 2. a. Terms de la Ley 636. 

+ Pone, this is @ writ, whereby a cauſe depending in the county court is 
cemoved into the common piczs. Fer this vide Old Y. 3. fol. 2. 4. Tem: 


As {1 Ley 541 
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And the lands in 7Faics which are held of the king imme. 
diately, are plcadable in England; by the opinion of Hank ; 
in treſpaſs before the king, &c. 

But after view, the tenant or defendant ſhall not plead to 
the juriſdiction, that the land, c. lies in Wales. Fitz. Abr. 
tit. Vicw 0. 7 H. 6. 36. 

Note. For a moſt accurate report of pleadings, and argu- 
ments by counſel, in a plea to the juriſdiction of the king's 
bench in Wales. See the firſt part of Wilſon's Reports from 
P. 193 to 206. in the caſe of Lampley & al. and Thomas & al. 
B. R. Hilary Term 21 Geo. 2. 1747, the conclufion of which 
pleadings, c. the learned ſerjeant has tranſmitted to poſterity 
in theſe words, «© Here ends the ſubſtance of the firſt three 
* arguments, the laſt whereof was in term Paſch. 19. G. 2. 
© when the court ordered this caſe to ſtand over for judgment; 
* and fome of the parties either died, and the fuir abated, or 
te the clerks of the office of pleas in the exchequer, who were 
* much intereſted in this queſtion, and were afraid the court 
«© would over-rule the plea, put an end to the cauſe; but a 
* new action was forthwith brought in the name of Jones v. 
© Tone, wherein there were actually the ſame pleadings as in 
© the caſe of Lampley v. Thomas, which was argued at the bar 
* in laſt term; but as rhe ſubject had been quite exhauſted 
te before, nothing more that was new could be faid upon it; 
« and ſo the court, in this preſent term, gave judgment for the 
« defendant and allowed the plea, without faying more than 
© theſe words, viz. Breve domini Regis de Latitat non currit 
« :n Wallia.” 


— 


®* We hope for the reader's indulgence in not having given ſome more parti- 
cular account of the pleadings in this caſe, but it would far excecd the intended 
limits of theſe ſheets, and perhaps be not agreeable to a judicious reporter 
whom all gentlemen of the law muſt be much obliged to; therefore we refer 
to the caſe at large. 
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Of LEASES, 
. 
SECT: 1 


* Leaſe for years is a contract betwcen leſſor and leſſee, 
for the poſſeſſion and profits of lands, Wc. on the 
one ſide, and a recompence for rent, or other income, on 
the other. 

This is eſteemed in law a middle kind of intereſt between 
an eſtate for life and a tenancy at will; for thoi: who held 
large diſtricts and tracts of lands, being unacquainted with the 
arts of huſbandry and tillage, found it their intereſt to leafe 
out their demeſncs, which for want of care and cultivation 
lay waſte, and afforded them little or no profit ; and this way 
of letting for years was thought beſt to anſwer the deſign and 
intentions of the lord, as well as the expectations of the 
tenant ; for if they had let them for life, this had given the 
tenants too great a power over the lord, becauſe then they 
would have had a property in the frechold, and by ſuffering 
diſſeiſins, or teigned recoveries to be had againſt themſelves, 
might have ſhaken or endangered the inheritance of the 
owner; and on the other ſide, if they had leaſed their land 
only at will, few would have bcen willing to beſtow any great 

ins or induſtry upon ſo precarious a poſſeſſion, which the 
arbitrary will and pleafure of a pccviſh lord might have defeat- 
ed. Spelm. Rem. 2. 

Originally leaſes for years were but of little regard, the 
tenant having only utile, not lire um dominium, and was faid 
tenere nomine aliens; and as he had only the perception of the 
profits, whoever rccovered the frechold reduced likewiſe the 
poſſeſſion, whether ſuch recovery were trne or feigued; and 
the leflee had no other remedy but an action of covenant 
againſt the leflor; and this, at lcaſt, was thought a juſt con- 
ſtruction, that he who had diveſted himſelf of the profits of 
his lands for a time, by giving them to another, ihontk! be 
obliged to maintain that gitr, or be liable to make fitistaction 
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That learned writer judge Bluckone for the learning relative to lakes. 
which he ſays is very curious and diffuſive, refers the ſtudent to 3. Vol. oi 
Bacen's Abridgment. p. 285. where he obſerves the ſubject is treated in a per- 
ſpicuousand maſterly manner, heing ſuppotid to be extracted from a manuſcrip* 
of Sir Geof ry Giliert, 2. Black, Com, 312. 213. in Notes. 
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if he did not; and this was the more reaſonable, becauſe the 
leſſee was equally bound to anſwer and make good the rent 
during the term; and if he did not, the law allowed the leſſor 
to maintain an action of covenant, as well as of debt againſt 
him, for with-holding thereof; and as they made this con- 
ſtruction for the leſſor upon the words yielding and paying, 
which were no expreſs covenants in themſelves, it was bu 
reaſonable they ſhould make the Eke conſtruction for the leſic / 
upon the word dimiſit, which in itſelf no more imported an 
expreſs covenant on his part ; but by making this conſtruction 
mutual, they did juſtice to both, and by making of it at all, 
they plainly ſhewed their opinions of the leaſe to be no other 
than a contract or agreement between the parties, and not 
ſuch an act as transferred any property to the leſſee; and this 
is one reaſon why leaſcs for years are conſidered as chattels, and 
go to executors. Sa:k. 137. 5. 1. 

Another reaſon was, becaule at firſt theſe leales were mad: 
but for a ſmall number of years, (tor my lord Cole tells us, 
that by the ancient law of Hngland, no man could have made a 
leaſe for above forty years at the moſt,)and the reaſon thereof 
ſeems to be, becauſe they were only made to ferve the occa- 
ſions and exigencies of the lord in cultivating and improving 
his demeſnes, not ro borrow money on or raiſe portions for 


daughters, cr fuch other uſcs as are now made thereof; 


therefore there was no need to extend them to any great length 
of time, ſince they might be renewed as often as occation 
required; beſides, the leſſces, if they were evicted, being only 
to recover damages, it would have been fruitleſs to prolon:: 
leaſes ter the term of 1000 years, when the pertons who are tu 
poſſeſs under ſuch leaſes had no remedy for their damages bu: 
by recourſe to the repreſentatives of the original leſſor. C. 
Lit. 4. 1. Mirror 104. 293. Vent. 53. 

Alſo another reaſon might be, becauſe theſe leafes for years 
were under the power of the freeholder to deſtroy by a reco- 
cery ; for the perſon coming in by the recovery, was ſuppoted 
to come in by title paramount, and io was not bound or 
obliged by them, and by conſequence tew could be willing to 
take leaſes for any longer term, which they might fo ealily be 
defeated of. 

But though in the reign of H. 7. it was refoived, that thc 
leſſtes ſhould not only recover damages as a recompence for 
the poſ:fion loſt, but thould alto recover the poſſeſſion itſeli; 
aig tac ſtatute 21 H. 8. cap. 15. gives the termor power tv 
fallify all manner of recoverics had againſt the tenant of the 
frechold, upon feigned and untrue titles; from whence meu 

began 
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to limit long leaſes, becavſe by fuch prrchaſes they 
eſcaped the wardihip, relief, and other burdens that were an- 

nexed to the ancient tenures, yet no alteration was made in 
the ſucceſſion to them, the law having been formerly ſettled 
as to that point; and if they had not carried the fucceffion in 
the manner they formerly did, they had loſt the vnd of ſuch 
limitation. Bro. tit. Leaſes 26. V. N. B. 198. 228. Yaurh. 
127. 4 Co. 80. Lev. 46. 2 Mod. 18. 

And though at this day terms for years art waltiplicd to a 
much longer duration than they were formerly, and there is 
now ample re:nedy to recover the term itſelf, yer the iugceſlion 
continues the fame; for belides the reafons already given, it 
would be inconvenient to have bad cae rule or property for 
ſhort terms, and another for thoſce that were longer, buivg all 
of the fame nature, and ſtill no more than cates fur years; 
beſides the difficulty of fixing the juſt bounds to any preciſe 
determinate number of years, tince one or two Years, inore or 
leſs, wou! have made very little diftcrence in rraſen ware the 
bounds afixed to leaſes of never 0 long a continuance, and 
long or thort are only terms of comparit';n; us a leate tor 
forty years is long with retpect to one of ciglit or tea years, 
and yet ſhort with reſpect to another of a hundred years ; 
therefore that there might be an uniformity in the law, all lc aft< 
for years are held to be of leis value than Cate ior lite, as 
being originally of much ſhorter duration, and alto oecaute 
they were under the power of the tenant of the fr.ci.oil to 
deſtroy, and therefore are conudures On vs Wahuis, and 
caſt upon the executors. 
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ing date the fame day and year : yet it was adjudged, that the 
declaration was good, becauſe when he declares that he let by 
indenture of ſuch a date, it ſhall be intended to be delivered 
on the ſame day, unleſs it be ſhewn with a primo deliberatum at 
another day; and he, who pleads a deed of ſuch a date, cau- 
not by replication, or other pleading, maintain it to be delivered 
at another time, for that would be a departure. 2 Inf. 674. 
Cro. Fac. 264. Cro. Eliz. 773. Cro. Jac. 646. Dyer. 167. 
5. 221. 6. 

But if the truth be that the leaſe was ſealed and delivered a- 
another time than it bears date, then the plaintiff ought to 
ſhew it in his declaration; or the defendant, it it be material 
for him, may ſhew in his plea the delivery at another time 
than the date, and traverſe, that it was delivered on the day 
it bears date. Cro. Fac. 264. 

Accordingly an ejectment was brought of a lcafe mad: 12 
December habend a primo dir, and upon not guilty, the jury 
found the leaſe dated Ii December, habend” from henceforth, 
but delivered 12 December which proves that where the date 
and delivery were at ſeveral timcs, they ought to be diſtin- 
guiſhed in the declaration; but the queſtion therein was, 
whether this leaſe was the ſame whereof the plaintiff declared, 
that is, whether being limited to take effect from henceforth, 
the day of the date ſhould be taken excluſive, fo as to warrant 
the declaring of a lcaſe a primo die; for it was objected, that 
this did not warrant a declaration, becauſe from henceforth, 
and from the day of the date, are ſcveral commencements, 
the one beginning on the day it is ſealed and delivered, thc 
other the day after. But it was relolved per curiam, that they 
are both one, being a computation up to a time paſt; and 
when the leaſe is ſealed at a day after the date, whether it be 
limited to begin from henceforth, or from the day of the datc, 
yet in pleading it ſhall be alledged to begin from the day on 
which it is dated; and ſerjeant Moor took this diverſity in 
another caſe, that if one leaſes land in intereſt, habend” a datu, 
there the day of the date ſhall be taken incluſive, the date and 
delivery being both on the fame day ; but where it docs not 
begin in intereſt at the time it is dated, as where the date and 
delivery are ſcveral, and the habend” is a d:tu, there the day of 
the date ſhall be taken exclufive, becauſe it is to commence 
trom the date, that is, from the day of the date, for the date, 
in that caie can mean nothing elſe, ſince it is not delivered till 
after; and therefore the computation of its commencement 
heing from a day backwards, that whole day ſhall be excluded; 
and perhaps this diverſity may reconcile the caſes of * 

5 Co. 
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5 —_ Ofburn and Rider, Cr». Jac. 135. before put; for in 
the leaſe was made thc ſame day it was dated, and 
fo — then in intereſt; but the caſe cited in Cluytan's caſe, 

is to prove the date and the day of the date to be all one, was 
from a computation backwards upon the ſtatute of inrolments, 
which appoints them to be inrolled within fix months after 
the date; and there it was adjudged that a deed inrotied upon 
the laſt day of the fix months, accounting the day of the date 
excluſive, was yet well inrolled within the ſtatute , but this, 
as has been obſerved, was a computation backwards, and that 
from the date, and from the day of the date, is all one, is 
only an unde ſeq":itur of my lord Coke's own, from the cafe of 
the inrolment ; ; and in his 1 Inf. 46. where he mentions it 
again, yet he cites for it Clayton's caſe and Dyer, where that 
caſe of the inrolment is reported: And though the cafe of 
Bacon and Waller, 3 Bulſ. was adjudged according to Clayton's 
caſe, that the date and day of the date were all one, and the 
day to be taken excluſive ; fo that a leaſe there dated and de- 
livered 26 May, T from the date, did not begin till 27 
May; yet it appears both by Bul/. and Rollt, that the judg- 
ment therein given was founded on the cafe of Lewellin and 
Williams, where the date and day of the date were held all 
one; yet as it appears, the reaſon of that caſe was upon a 
computation from a time paſt, and that the leaſe therein did 
not begin in point of intereſt upon the day it bore date, and 
by conſequence was no warrant for the judgment that was 
given in Bacon and Maller's cafe; and then that judgment 
being founded on the authority of the former caſe, can be of 
authority no farther than as it agrees with that former caſe, 
and then it is of none at all, becauſe, as appears before, it 
varied materially from it; and fo thc diverſity taken by ſer- 
jeant Moor, which is likewiſe warranted by the caſe of Chu, 
and Rider, ſeems to remain unſhaken, and to be the true dit- 
tinction for ſettling the books. Crs. Fac. 258. Lewellin and 


Williams. 3 Hull. 203. Roll. Rep. 387. Bacon and Caller. 
Cro. Jac 135. 


In ejectment the plaintiff declares of a leaſe 7 Fan. by inden- 
ture dated 6 Decemb. habend* à die doin inderinr.s pradif”, and 
gave in evidence a leaſe dated C Decenib. haben u temmpere con- 
feftionis indemturæ, and it was held not the func leaſe whereof 
the plaintiff declares, becauſe, fr,s the book, ade dati ex- 
cludes the day; but a better -eaſyn ſeems to 15 becuu ſe it 
does not agree in point oi deſeription wich the lea! * nercot 
he declares; to- if the declaration had been of a cafe 7 Jan. 
habend” a 6 d. Decembris, then by the authority of L. el 
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caſe this kad been good; yet being upon a computation fro: 
a time paſt, the day of the date muſt be pleaded excluſively ; 
but when he declares of a leaſe 7 Jan. by indenture dated 6 
Decemib. habena® a die datus, this muſt be intended a deicri 

tion of the leaſe as it is compriſed in the indenture; and when 
he afterwards thews an indenture, containing a leaſe haberrd” „ 
tempore confeftionis, this is a deſcription of another leaſe, and 
not of that which was to begin a die datus; and this likewilec 
ſeems to be the reaſon, that in another caſe, where the plain- 
tiff, in bar of an avowry, pleads a leaſe 30 March habend' from 
the feaſt of the annunciation next before. and upon traverſc 
of the leaſe modo & forma, the jury found a leaſe to the plain- 
tiff on the 25th day of arch tor one year from thence ncx: 
enſuing; and though held not to be the ſame leafe the plain- 


tif pleaded, becauſe this begins on the 25th of March incluſive, : 


and the leaſe pleaded from the 25th of March exclutive, ver 
the plaintifſhad judgment, being found in ſubſtance that tlu 
plaintiff had fuch a Late as by force thereof he might have 
common the 11th of Apr. following, &'c. but agreed clearly, 
that if he had declarcd io in cjeétinent, it would have been 
againſt lim, becaufe there he demands and recovers the term 
and therefore muſt fer out his title truly, which appears to 
have been by a leafe dated and executed the 25th of March, 
habend” from thence forth; and therefore a leaſe executed but 
the 3<th of March, and dated the 25th of March, habend' 
from thenceforth, could not be the fame, not agreeing i. 
point of deſcription ; but if the truth had been that the leaic 
had been executed but the 3oth of March, then, it ſeems, he 
might have declared of a leaſe then made Vabend' from the 
25th day of March, being a computation from a time patr, 
though the lcale were dated 25th March, habend' from thence- 
forth, becauſe ir did not then begin in intereſt: but guere if 
the better way in all heſe caſes, to prevent any miſtakes, be 
not to declare of a leaſe dated ſuch a day, habend' from hence- 
forth, or from the making, or trom the day of the date, or 
day of th2 making, c. exactly as It is in the leale, with « 
primo del:ucr it” ſuch a day, it. the truth be fo, rather than to 
take upon him to judge when the day ſhall be taken incluſive, 
and when excluſive, and ſo as in this caſe to declar2 of thc 
habend a 25 is Hartii, when in truth the Fabend' was wordel! 
from hencc forth. though if the leaſe had been executed but 
30 March, it ſeenis that if he had declared of a leaie 30 Afarch, 
habeud' a 25 March, this had been good, for th: re: ſons be- 
fore - mentioned. (. Fac. 647. Scavage and arier. Hab. 


00 


73. Meer. 1108. Pope ver. Skinner. 
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Limitation of Adions. 


„ MA. 


SECEI + Of the manner of pleading and takins advantage 
of the Statute of Limitations. 


T ſeems to be admitted, that the ſtatute of limitations 

muſt be pleaded poſitively by him that would take advan- 
tage thereof; and that the fame cannot be given in evidence, 
eſpecially in an aſſumpſit, becauſe the ſtatute ſpeaks of a time 
paſt, and relates ro the time of making the promiſe. Lev. 
111. Sid. 253. vide Cro. Fac. 115. 

And therefore if tne defendant plead>, that if any ſuch 
promiſe was made, it was not within tix years, and fo within 
the ſtatute of limitations; ſuch conditional plea is not good; 
vid: head of Pleadings. tut purſuant to the ſtature of 4 
& 5 Anne, for amendment of the law, the defendant, by 
way 2 double plea, may plead nan afſumpit, and non dſſumpſit 
infra ſex annos ; though it may feem inconſiſtent, the plea of 
non a * t infra ſex annos iimplying a promiie. 

If a man devile all the reſt and reſidue of his perſonal eſtate, 
after debts and legacics paid, to J. S. and ſeveral of the cre- 
ditors are barred by the itature of limitations, who notwith- 
ſtanding bring actions againſt the executor, and he refuſes to 
plead the ſtatute of limitations; yet equity will not, in favour 
of FJ. S. to whom the ſurplus is deviſed, compel the executor 
to plead the ſtatute. Abr. Fg. 305. Caſtleton: v. Lord Far- 

aw. 

That though it appears upon the face of the declaration 
that the cauſe of action did not arite within fix years, yet the 
defendant ſhall not take advantage of that without pleading, 
becaufe there might be an original ſued out, which the plain- 
tiff cannot otherwiſe thew, than by way of "replication, upon 
the defendant's putting him upon it. 2 Sa. 422-3. 


But in debt for rent, upon 7. debe pleaded, the ſtatute of 


limitations may be given in evidence; tor the ſtatute has n:ade 
it no debt at the time of the pla pleaded, the words being i: 
the preſent tenſe. Salk. 2-8. pl. 1. per Fil? 

In replevin the defendant pleaded not guilty d- capt” procicln” 
infra ſex anns: jam ultimo elagſas; and though it was ' urged 
that this was the tame with plcadiag * cepit, and if he did 
not take, he could net be oni'ty of the deal ner; aud if this 

way 
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way of pleading were not allowed, the ſtatute would not be 
intircly avoided as to this action; yet the plea was held ill, be- 
cauſe he ought to have anſwered to the detainer, as well as to 
the taking; for there may be a detainer without a taking; 
alſo a thing may be lawfully diſtrained, although unlawfully 
kept; as by being put into a caſtle, c. by which means it 
could not be replevied. Sid. 81. Arundel and Trevil. Ke, 
279. 8. C. 

"i treſpaſs, for a treſpaſs done thirteen years before, the 
defendant pleads, that infra ſex annos, &c. non eft inde culpa- 
bilis. The plaintiff replics, that he brought his action ſuch a 
term, and that within fix years before thar time the defendant 
did the treſpaſs ; and upon this the defendant takes iffue, and 
is found guilty; and it was held, 1ſt. That the defendant's plea 
was good in bar, without pleading the ſtatute. 2dly. That 
the plaintiff's replication was no departure; although it was 
objected, that he could have replied nothing, but that he was 
under ſome of the diſabilities, for which there is a ſaving in 
the ſtatute ; for the plaintiff is not tied to the time or place 
laid in the declaration, but may vary from it upon evidence; 
and ſo when the defendant, by his plea, pleads to a certain 
time or place, and thereby makes the time or place material, 
the plaintiff may follow him without any departure. Raym. 
86. Lev. 110. Keb. 566. 8. C. Lee v. Raynes. 

Note. This cafe ſeems to differ from Tyler and Wall, Crs. 
Car. 229. for there the plaintiff in his replication varies as 


well from the time laid by the defendant in his plea, as the 
time laid in the declartion. 


MISNOME R. 


CH A F. Ly, 


SECT. I. Cf miſnomer of the perſon, and when it ſhall be con- 
 fdered as a gord plea, & e contrario. 


ORD Coke defines the names of men in the following 

words, nomina dicuntur a noſcendo, quia notitiam factunt, 
6 Co. 65. emen oft quaſe rei notamen. 11 Co. 20. The 
names of men, at this period of time are uſed but for diſtinc- 
tion ſake only, though perhaps in their origin they imported 
ſomewhat more, as ſome natural qualities, features or relations, 
and when we look back to our ancient monarchs, we find 


them 
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them frequently diſtinguiſhed by particular qualities of mind 
or body, as the agnomen amongſt the Romans. | 

But now they are uſed, but to mark out the families or 
individuals we ſpeak of, and to difference them from all others; 
the law therefore requires certainty in this matter; fo that 
miſnomer is a good plea in abatement, becauſe names are the 
only marks, & indicia of things, that the human kind can 
know each other by, and if the name be omitted or miſtaken, 
there is no complaint againſt any perſon, nam certa res que 
deducitur in judicium. Co. Lit. 303. 

And the defendant may plead in abatement, that his name 
of baptiſm is miſtaken. But the court will ſet aſide a plea of 
miſnomer if frivolous. Anonymus, Mich. Term 6 Geo. 2. 
1732. 2 Barnard. 186. 

And where an indictment of a capital crime is abated for 
a miſnomer of the defendant's (chriſtian name) the court will not 
diſmiſs him, but cauſe him to be indicted de novo, by his true 
name, and arraign him again on fuch new indictment. Hale's 
P. C. 243. 2 Hale, H. P. C. 176. 238. Cro. Car. 371. 


2. 

For at this day it is ſettled, that regularly a defendant ſhall 
not be diſmiſſed, for an inſufficiency in an indict᷑ ment or appeal 
for a capital crime. Hawk. P. C. lib. 2. c. 34. . 2. Vide 
chap. 23. ſect. 4. 133. chap. 25. fect. 9. 10. 11. Fitz. tit. 
Miſno. 18. Bro. fit. Miſno. 23. 

And one defendant cannot plead a miſnomer of the other in 
treſpaſs. 14 H. 6. pl. 18. Mich. 30 F. 3. 17. b. 

In treſpaſs againſt ſeveral, one may plead the death of his 
companion, and that there is no tuch perſon who is named in 
the writ, in rerum natura, judgment of the writ ; but one may 
not plead miſnomer of his companion for he himſelf ought to 
plead it. Bro. Miſno. 10. 35 H. 6. 55. 1. 

And in treſpaſs againſt two, miſmomer of one of the defen- 
dants, ſhall not abate the whole writ, but it ſhall ftand again!t 
the other who is well named. Fiade Blaczamor:'s cale. 8 Co. 
159. 6. 


* — — 


SECT. II. Of the miſnomer of the perjon, and when it pal 
be a g29d plea, & 2 contra 


E RE we ſhall obſerve, that no perion regularly may 
plead miſnomer, unleſs the party inermfeives. 21 H. 6. 

27. 8 H. 6. 9. 5 
And the defendant may plead miſnormer of the plaintiff 1: 
his chriſtian name bs miſtaken, or if his chriſtian name be 
1 4 omitted: 
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omitted: though he be known by the name by which he ſues; 
for he can have but one name of baptiſm, and ought to ſue by 
his true pace and not by the name by which he is known. 

Th. D. J. 3. c 

So if a peer of the realm fue, he ſhould ſue by his name 
of baptiſm, as an carl. Th. D. J * . 1. 

Yet the plaintiff may ſue by his name of confirmation. 75. 
DD. £3. c. 3. 2 20 36. 

And a corporation aggregate ſhall ſuc by its name of incor- 
poration only; as a mayor and commonalty without 2 
chriſtian name of the mayor. 2 Lift. 666. 12 Ed. 4. 

In the ſame manner if the ſurname of the plaintiff be 8 
it Mall be pleaded in abatement, or if it be miſtaken, or if his 
name of baptiſm be joined to his name of office, it is not ſuffi- 
_ cient without his ſurname; as A. parſon of D. Mich. 27 
H. 6. 3. 

But if the ſurname by _— he is known be added, it is ſuf- 
ficient. Th. NA J. 3. c. 

And the plaintift may W to the plea of miſnomer, that 
he is known by the one name or the other. 

In detinue of Charters againſt J. C. the writ was © pracipe 
J. C. jon and heir of H. C.“ Sc. and counts of a bailment to 
the defendant bimiclf, it is no plea for him to fay, that he is 
the fon and heir to H. C and not to K. C. becauſe he is 
uot charged as heir, but as of his own poſſeſſion. 10 E. 4. 
12. 4. 

In an action brought againſt ſeveral, one may not plead 
miſnomer of the other, but he may plead no ſuch perſon, in 
rerum natura. 22 E. 4. 45. a. and 21 E. 4 71. b. agrees. 
36 H. 6. 50. 

So in an action brought againſt baron and feme, though 
they are but one perton in law, yet one of them ſhall not 
plead miſnomer of the other. Vide Sir Maile Finch's caſe. 
Co. 6 Rep. 04. 5. 

IF. S. was bound in an obligation by the name of J. S. and 
an action upon the obligation was brought againſt him by the 
name of M. alias dium 7. the defendant pleads nm eff factum, 
and the matter was found by ſpecial verdict; and adjudged 
that the plaintiff ſhall not recover, for the action ſhall be 
brought againſt him by the name of J. as he was named in the 
obligation, and he ſhall be eſtopped to fay that his is If. 
11 Ef. Dy. 279. 


SECT. 
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SECT. III. Of miſnomer of the place, and when it ſpall te 
a good plea, and when the contrary. 


ISNOMER of the place alſo is not pleadable by attor- 
ney but by the party themſelves. 8 H. 6. 9. vide 21 
H. 6. 27. 

In an action brought againſt F. S. of T. near F. it is no 
plea for him to ſay, that he was dwelling at T. in F. without 
he ſays, that he never was dwolling at T. near F. 

But it is a good plea for him to ſay, that there is T. in F. 
and T. juxta F. and that the day, Oc. he was dwelling at 7 
in F. without any more. 21 E. 4. 75. 4. 

In replevin mitnomer of the place is material, but otherwiſe 
in battery. 2 H. 6. 14. 

In debt the defendant was named of Gate, and he pleads, 
that in the town there arc two gates, fcil. caſt-gate and weſt- 
gate, and none without an addition; uære in this cafe if he 
may not plead no fuch town. 2 JJ. G. 1. 

In treſpaſs againſt one 7. of F. the defendant ays, that at 
the time of the writ purchated he was TOY at D. in Kent, 
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this is no plea; for li, ovght to conclude zud not at F. 19 ö | : 
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LTHOUCII a defendant may, by pleading in abatement, 
take ↄdvantage of a mifuomer when tacre IS :1 miſtake MF 

in the writ or declaration, as to the name ot baptiſm or ſur- , T8 ö l | 
name, yet in fuch a plea he muſt fet terth his right name, fo e 
as to give che plaintilt a better writ. Fince 303. 9 Ji. 5. 


b | 
5 1. Pl. 3. | 1 

Ard the fafeſt way in criminal caſes, is to allow che party?s Ws i +; 
plea of miſnomer, both as to his ſurnume and as to his chrif- ' 77-8 
: | | 


tian name, ror he that pleads milnomer tor either, muſt in 

6 the ſame plea igt forth what his truc name 15, and then he 
# concludes hinneif; and if the grand jury be not diſcharged, 
the indictment may preſentiy be amended by the grand jury, * 
and returned according to the name he gives hinfelf. 2 77a. 
Riff. P. C. 176.—-And the party accuſed m: ay take advun- 
dage of the mite, or want Gt addition, but yet he nuuſt 
plead over to the felony; bat though tuch plex be found for 
SY him, 
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him, he is not to be diſcharged, but muſt be indifted over 
again; neither ſhall ſuch plea, if found againſt him, be pe- 
remptory, but he ſhall be tried on his plea in chief. 2 Hawk. 
P. C. 367. i 

Alſo he who pleads in abatement, muſt not only ſet forth 
his right name, but muſt alſo alledge, that by ſuch name he 
was known and called at the time of the purchaſe of the writ. 
Gouldſh. 86. Skin. 620. pl. 4. Salk. 6. pl. 15. 4 Med. 347. 
Ld. Raym. 118. 249. 301. 304. 509. 562. 2 Ld. Raym. 
toi 5. 1177. 1308. 10 Mad. 284. Compns 260. pl. 143. 371. 
pl. 185. 541. pl. 223. Stra. 156. 316. 614. 2 Stra. 787. 2 
Ld. Raym. 1515. 2 Stra. 850. Barnard. X. B. 209. Fitzgib. 
1. 75. 2 Stra. 1218. 

He who will take advantage of the miſnomer of his chriſtian 
name, addition, or furnamc, muſt do it upon his arraignment, 
and the entry muſt be ſpecial, viz. Super quo venit Robertus 
Williams, qui indictatus eft per nomen Johannis Williams, & 
dicit quod ubi in indiftamento ſuppouitur quad quidem Johannes 
Williams vi & armis, Oc. Iphus namen eff Robertus & non 
Johannes; for if he ſhould ſay, venit prædictus Johannes Wil- 
liams, he concludes himfelf, and cannot plead that his name is 
Robert, Hal. Hiſt. P. C. 175. 

So where the defendant pleaded miſnomer in abatement 
in this form, & predi# . Germyn (with an # at the end) 
venit & dend, & dicit, that his name is Germy (without 
an ) and not Germyn prout, &c. and upon demurrer to 
this plea it was adjudged againſt him; for that he had ad- 
mitted his name to be Germyn, by his appearing and making 
defence by that name; but that it he would have taken ad- 
vantage of the miſnomer, he ſhould have pleaded in this 
manner, & pradic“ Johannes Germy, qui per nomen ]. 
Germyn /uperivs implac:;tatur, venit & dicit quod, and for this 
default a r2/pondeas 611f/er was awarded. Carth. 207. Tallant 
ver. Germyn, | 

So where the defendant was ſued by the name of Edward 
Cotteral, and pleaded in abatement that his name was John, 
but introduced his plea, and the aforeſaid - Cotteral 
(leaving out his chriſtian name) comes and defends the 
force and injury, when and ſo forth; and it was held, 
that the defendant ſaying & pradict — Cotteral, muſt 
be undertto:> & prædict Edwardus Catteral, by which he 
confeſſes his name to be Edward; and if he would have 
taken advantage of the miſnomer, he ſhould have ſaid & 
7redif Johannes, who was ſued by the name of Fdward. 
Mich. 6 Geo. 2. in B. R. Humberſton ver. Cotteral. - 
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If there be a miſtake in the chriſtian name and ſur- 
name, the defendant may take advantage of both, and 
his plea on that account ſhall not he held to be double; 
as where trover was brought againſt the defendant by the 
name of Chriſtepher Mature, and he pleaded in abatement, 
that his name was John Metter, and that he was known 
by that name; ab/ſque hoc, that he was named by the name 
of Chriſtopher Mature ; ; and on demurrer to this plea, be- 
cauſe of duplicity, and becauſe no Yenue was laid where he 
was baptized, it was held, iſt, That there being a miſtake 
in both names, the defendant could not take advantage 
thereof, in a better manner than he has done; for he is 
not bound to admit one of the names right, which if he 
did, he would not then give the plaintiff a better writ, the 
Prenomen and Cognomen being only one deſcription of the 
ſame perſon; and though there is no precedent, where 
miſnomer has been pleaded both in the chriſtian name and 
ſurname, yet that may be becauſe it is a matter that has 
rarcly happened; and for this were cited 1 Lutw. 10. 
Thom. Ent. 1. 1 Salk. 6. 2dly, That there was no ne- 
ceflity of laying a Fenue, this being a matter relating to 
the perion, which muſt be tried where the action is laid; 
and for this were cited Raft. Ent. 29. Hern's Plead. 9. 
1 Salk. 6. 6 Med. 115. Trin. 10 Geo. 2. in B. R. Read 
ver. Mature. 


NEGATIVE PREGNANT. 


E. 


SECT. I. The meaning of the word Negative Pregnant, 
and what Pleas fhall be fo termed. 


EGATIVE pregnant is when an action, information, or 
ſuch like, is brought againſt one, and the defendant 
pleads in bar of the action, or otherwiſe a negative plea, which 
is not ſo ſpecial an anſwer to the action, but that it includes 
alſo an affirmative. 

And Lit. Rep. 65. defines negative pregnant (in a midwife's 
phraſe), as a negative which carries an affirmative in his belly. 

A negative pregnant is alſo ſaid to be a denial with an in- 
Anuation of another affirmative. Strange 483. 
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In an action upon the caſe againſt an hoſtler, becauſe that 
goods were imbezzled in his default, he pleads, that the goods 
were not taken in his default, this is a negative pregnant, and 
he ought to plead the ſpecial matter. 22 H. 6. 38. 39. 

SO it is where an information was brought in the exchequer 
againſt J. S. for that he bought wool of F. N. between 
ſhearing time and the affumption ſuch a year, and the de- 
fendant ſays he did not buy any of F. N. as it is alledged, 
Sc. this is called a negative pregnant; for if he bought it of 
any other, yet he is culpable for the buying. 


New and Novel Affignment. 
—— » 
SECT I. The definition of New and Nove! Aſſignment, 


when and for what reaſon it is uſed. 


. many actions the plaintiff who has alleged in his declara- 
tion a general wrong, may in his replication, aſter an eva- 
five plea by the defendant reduce that gencral wrong to a 
more particular certainty, by aſſigning the injury afreſh, with 
all its ſpecific circumſtances in ſuch manner as clearly to af- 
certain and identify it, conſiſtently with his general complaint, 
which is cailed a new cr novel aflipnmeut. 3 Vol. Black. 
Comms. 

As if the plaintiff in treſpaſs declares on a breach of his 
cloſe in D. and the defendant pleads that the place where the 
injury is faid to have happened is a certain clole of paſture in 
D. which deſcended to him from B. his father, and to is kis 
own freehold ; the plaintiff may reply and afiion another clote 
in D. #pecitying the abuttals and boundaries as the real plac: 
ot the injury. Bro. Abr. tit. Treſpaſt 205. 284. 3 Val. Elack. 
Comm. 

So that a new and novel aſſignment is in the nature of a re- 
plication; and it is ufed for the better ſetting down, and par- 
' ticularizing the time and place, Oc. which was not before 
well aſſigned, but generally in. the declaration; as when the 
plainciff declares of treſpaſs clauſum fregit, cutting down graſs, 
c. in ſuch a pariſh and county, the defendant pleads and fays, 
that the place where, c. arc 10 acres of, &c and are his own 
freehold, by which he centered, Y. as into his own freehold, 
Sc. 

Then 
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Then the plaintiff ſays, the cloſe and place where, c. arc 
20 acres of, Qc. lying in the pariſh of, Sc. and called and 
known by the name of, Sr. other than the faid acres menti- 
oned in the defendant's plea ; and for that the defendant hath 
not anſwered to the treſpaſs in the 20 acres newly aſſigned, 
the plaintiff © prays judgment and his damages occafione 
tranſer.” 

An@to this new aſſignment the defendant muſt plead, if 
he hath any thing in bar thereof. Sec Brook, tit. Treſpaſs 
212. 6 

Alſo this new aflignment is often uſed to clear a title, which 
comes upon it in queſtion ; and here if the title appears to be 
the plaintiffs be thall recover damages; but he recovers no 
poſſeſſion as in ejectment. Compl. Sollic. 219. 


Non eft Factum. 
E 


SECT. I. I: what Caſes a Man may plead non eit 
factum, and in what it is denied. 


Fa deed be not merely void, but only voidable, the pa 

ſhall not plead u eff factum, for it is his deed ; but be ought 
to conclude © judgment of the ation.” Whelpdale's cate. Co. 
5 Rep. 119. a. 14 H. 8. 28. a. 1H. 7. 15. 

But if a feme covert makes an obligation, the may plead nor 
of faftum ; ſo if the deed be raſed; but it is otherwiſe of a 
dced by an infant, or by dureſs ; for they are only voidable ; 
and therefore the parties may not plead n fuctunt, but they 
tall ſæay judgment of the action. 14 H. 8, 28. 

And ſo if a feme covert with her huſband concludes to do 
any thing by indenture, the wife may plead non ef factum. 
Mary Fortington's cafe, Co. 10 Rep. 43. 

If two are obligated jointly in an obligation, and an action 
is brought upon tt is againſt one only, he muſt not plead 0 
ft faftum; but le may plead in abatement of the writ. 
il/helfdal:'s cate, Co. 5 Kep. 119. 4. 

So if an obligation or other writing be made void by act of 
parliament, he may not plead non eſt factum generally, but he 
may plead the ſpecial matter. Jbid. 119. 4. 

if the deed be rated or any addition or alteration made, or 
the ſeal broken, the party may plead nen eff factum. Ibid, 
I 19. a, : 


I 
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So if an obligation be made to a feme covert, and the huſ- 
band diſagrees to it, he may plead non eff factum. Ibid. 
119. 2. 

Raſure or alteration of a deed in a material point, by the 
obligee himſelf, or by any ſtranger, without good privity, 
makes the obligation void. Henry Piggot's caſe, Co. 11 Rep. 
27. 4. 
| * if the obligee himſelf raſes the deed in a point not 
material, this makes the obligation void; and in caſe a legal 
deed be raſed, by which the deed becomes void, the obligor 
may plead non ef factum, and give the ſpecial matter in evi- 
dence, becauſe at the time of the plea pleaded, this was not 
his deed. Piggot's caſe, Co. 11 Rep. 27. 

If the condition of an obligation be altered, or interlined, 
this ſhall avoid the obligation as well as the condition; but it 
is otherwiſe if the indenture of defeaſance be interlined, for 
notwithſtanding this the obligation remains good. 28 H. 8 
Dyer 27. 6. 


SECT. II. Of ſpecial non eſt factum pleaded. 


F an obligation or other writing be made void by act of par- 

liament, yet the party may not plead non eff factum, but 
may plead the ſpecial matter and take advantage of the act of 
parliament ; as it an obligation be made to a theriff, contrary 
to the ſtat. 23 H. 6. and fo of an obligation contra the ſtat. 
13 Elig. c. 8. Whelpdale's caſe. C5. 5 Rep. 119. a. 

If upon a ſheriff's bond, c. the defendant pleads the ſtat. 
23 H. 6. he ought to plcad the ſpecial matter and concludc, 
Nut non «ft fafum, Sc. for he cannot plead non oft fact 
generally, 7 Ed. 4. 5. 
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SECT. III. In what Cars the Party Rall be cee 
to plead non eſt factum, & c converſo. 


— — 


BSERVE if the party once confeſſes the deed, he hall 
CF never aftcrwards plead aan eff factum. 9 H. 6. 37. ; 
To an obligation made contrary to the ſtatute of 23 H. 6. | 
c. 10. | 
The party ſhall not plead non eft factum, but he may avoid 
this by an apt concluſion, as the law appoints. Lincoln Coll. 
cafe, Co. 3 Ke. ct & © 


If 
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If the defendant pleads payment in debt upon an obligation, 
which is a confeſſion of the obligation, and ſays farther that 
the obligation was delivered to him, in the place of an acquit- 
tance, and that the plaintiff retook it out of his poſſeſſion by 
force; and ſo not his obligation, by the better opinion this is 
no plea ; for having by implication confefſed the deed by 
pleading of payment, he may not afterwards plead non eſt factuin, 
but he ought to conclude judgment of the action. 22 H. 6. 


$52. 

Debt on bond, the defendant pleads that factum pradict 
was ſcaled without date, and the plaintiff put in a date after, 
& fic non eft faftum ;, and on demurrer adjudged againſt him: 
far by ſaying factum pred. he had . confeſſed his bond, but he 
ſhould have pleaded non eff factum. 3 Cro. 800. Reg. Pla. 
170. 

If two men be bound in one bond jointly, and the one is 
ſued alone, he may plead matter in abatement of the writ, but 
he cannot plead non eff factum; ior it is his deed, though it 


be not his ſole deed. 5 Co. 119. Co. Lit. 283. 


- 


NON TENURE. 
6 


SECT. I. An Explanation of the Plea denomina:cd nom 


renNuUTre. 


ON TENURE is an exception to a count, by ſay- 
ing, that he holdeth nat the land ſpecified in the count” or 
at leaſt ſome part of it. 
And this is ſaid to be cither general or ſpecial. 
Special, as that he was not tenant the day whereon the writ 
was purchaſed. 
General, that he never was tenant to the land in queſtion. 
See New Bock of En!. tit. idem. 
And this is conſidered as a plea in bar. 
As if the defendant pleads, that he cannot render the de- 
mandant her dower, becauſe he is not thereof tenant, as of the 
freehold, nor was at the day of the iffuing forth the original 
writ, of her the ſaid demandant, nor at any time after, and 
this he is ready to verify, auheref re he prays judgment of the afore- 
Jad writ,” r. 2; Ed. 3. for. . c. 16. Reg. Fla. 243- 
244. 


OLLIGH- 
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CHAP. In. 


SECT. I Of the manner and firm of ſuits and attions 91 
Obligations. 


F the condition of amobligation be to do any thing in cer. 

tain, the plaintiff ought to ſhew it in his count. 26 H. 8. 
1.6. 

In debt the plaintiff declares on an obligaticn made at D. 
when it bore date at the manor of D. and the count was held 
good; for the manor may extend into two vills, therefore to 
alledge that it was made at the manor of D. would be uncer- 
tain. 34 H. 6. 1. 

And if an obligation be made beyond ſea, and bears date 
there; it may be ſued in England, and alledged that it was 
made in England; and it cannot be traverſed. 1 JInft. 261. 
2 Cro. 76. 

If two, three or more bind themſelves in an obligation by 
the words ebligamus nos, and fay no more, this obligation is 
joint and not ſeveral ; but it the words be chi mus nos & 
utrumque noſ/rum, or nos & unumquemque noſtrum, or nos & 
quem et neſ/rum, or nos & alterum noſtrum, then the obligation 
is both joint and feveral ; and where it isjoint, the plaintiff muſt 
tue all the obligors living together, or elle the others may plead 
in abatement; but where it is both joint and ſeveral, the 
plaintiff may fue all together, or all apart, at his plcaſure. Hill. 
19 E715. B. R. p 

And fo it is of joint and ſcveral promiſes. Co. 9 Rev. 
Alo of covenantors, Sc. joint or ſcveral. 5 Cz. 19. 23. 
Dyer 338. 

If one be bound nnto J. S. in an obligation of 20 J. to be 
paid unto F. D. it is naught, for to 7. S. it cannot be good, as 
the obligor is not bound to pay him the 20 J. in which he is 
bound, the /o/rendum or payment being to 7. D. and to J. D. 
it cannot be good; for if he pay him not the 20/7. he cannot 
ſue for it, the obligor being not bound to him, Prad. Reg. 
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If one be ſued upon an obligation, he may pray * cher of 
the obligation, and is nat bound to plcad before over ; yet he 
may plead without oyer it ke pleaſe. Reg. Pla. 204. 

But if he pleads without yer, he cannot after his pleading 
waive his plea, and demand oyer of it; and by the practice of 
the court he is to have a copy (as well as fight and reading) 
upon oer prayed. Prad. Reg. 225. 


9 


SECT. II. at ſhall or ſball not be cenſdered a, a 15:4 
plea in ber, upon an Obligation. 


N debt on an obligation payment without writing is no 

plea ; but it ſeems this is to be intended to be a tingle obli - 

gation, and not an obligation on condition. 15 Ed. 4. 6. 2. 
3 H. 8. Dyer 58. k. 5 1. 0. 

But in debt upon an obligation, if the pl int if by decd has 
confeſſed himſelf to be ſatisfied of the debt, though he has 
not received any thing, yct this is a good bar. 30 H. G. tit. Gar. 
37. See this in Pinnel's caſe, Co. 5 Rep. 117 6. 

And in debt upon an obligation the defendant pleads pay- 
ment of parcel before the day in ſatis faction of the whole, he 
ought to plead that the plaintitF accepted it in full ſatis faction, 
for this is too general to ſay, that he paid it in ſatisfaction. 
Pinnel's exic. Co. 5 Rep. 117. b. 

Alto in debt upon a lingle contract arbicrament is no plea, 
for this may not be diſcharged unluſs by writing, and this is 
there cited to be adjudged. 33 H. 6. Dyer 51. e. 

And in debt oa an obligation, pay mgut of thc money to 
F. S. by the command of the pluint i is no plan, without 
ſhewing that the plaintilF was indebted to him. 27. H. 6. 
©. b. 

In debt on an obligation againk one only, whers thre was 
three joined in the obligation; it is no plea to ivy that two 
others were obliged with him; but he Hough ro hay, ther he 
and the others made the obligation, who are in ul hte, and 
not named in the writ, Sc. 28 H. 6. 3. u. 


i 


—— 
— — 


Me miy crave ye of the writ or hu, ir other fpiouigny uν²ανν,ẽ,r hic! 
e action is branght, at is to bear it read tu him; the gen- rut? „f deten- 
dante in the times of antent ſimplicity, being ſuppoicd incapabla ot reading i 
memſclyts; whereupon the whole is entered verum upon the record, and the 
Jeirn6ant may take advantage of any condition or other pat Ge it, zt Rated 
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In the fame manner debt on an obligation made by three, 
a recovery againſt one is no plea, becauſe a recovery without 
execution is no fatisfaCtion ; but execution againit one is ; 
good plea, and if the money be paid, an acquittance of the 
payment ought to be ſhewn ; otherwifc he ſhall be charged. 
4. H. 7. 8. 17. E. 3. 24. 9 E. 4. 51. 4 E. 4. 38. 5 E. 


4. 

In debt upon an obligation, againſt J. S. of D. yeoman, i: 
is no plea to ſay, that there are two J. 8. of D. yeomen, ſeil. 
J. S. the elder and J. S. the younger, and none without ad. 
dition; becauſe the action agrees with the obligation, that is, 


7. S. of D. yeoman, without diſtinction of elder or younger. 
9 H. 7. 21. 


pe CE 


— 


SECT. III. en in debt upon an Obligation, with a con- 
dition, the dſendant may plead generally ; and when he ought ty 
plead ſpecially, & e converſo. See Co. Litt. 303. b. 


F one be obliged to perform all the covenants in an inden- 
ture, and if all the covenants are in the aſſirmative, he may 
plead generally performance of all; but if any are in the ne- 
gative he ſhould plead ſpecially to them, (for a negative cannot 
be performed) and as to the reſt he may plead generally; ſo it 
any are in the disjunctive, it is proper for him to ſhew, which of 
them he has performed : alſo if any of them are of record, he 
ſhould ſhew this ſpecially, and may not involve it in general 
pleading, and obferve upon theſe diverſities all the books arc 
to be underſtood which are here cited. 26 H. 8. 5. 4 H.7. 
12. $1. * 21. g. 2. 5h. 63.75.33. 164. 
7. 1. 271. . 4 95. 6 . . , 22 £. 4 & & and 2: 
Z. 4. 9. 
And if the condition of an obligation be to do 2 matter ot 
record, it muſt be fpecially pleaded ; but it is different if the 
condition be only to do a thing not upon record. 2 H. 7. 14. 
But if a condition be, that the defendant ſhall deliver all 
deeds concerning ſuch land; and in debt on an obligation the 
defendant pleads generally, that he has delivered all the wri- 

tings, it is good enough. 4 H. 7. 12. 15 
Vet i: one be obliged to diſcharge an obligation of 200 /. 
plezding a general diſcharge without ſhewing how, is not ſut- 

ncient. 25 H. 6. 10. 11. 

If divers covenants are contained in a deed, and an action 
of coverant is brought, an ifſne may be taken upon all the 
covenants 
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covenants broken: but it is otherwiſe in debt on an obligation, 
for iſſue ſhall be taken on fome one condition broken. 10 
H. 6. 24. 

If the condition of an obligation be to pay all arrearages, 
c. it is not tutficient to ſay, that he has paid all, Sc. but 
he ought to exprels in certain how much arrearges he has paid. 
20 H. 6. 31. 

And if an obligation be made to ſave and keep harmleſs, 
non damniſicalus ejt is a good plea. Broughton's caſe. Co. 5 


24. 
Alſo if the condition of an obligation be to acquit and diſ- 
charge the defendant, he muſt plead that he has acquitted and 
diſcharged, and ought to ſhew how. 40 E. 3. 20. 


SECT. IV. How the breach muſt le afſigned and ſet forth, 
and the manner of pleading perfermance, and in bar. 


= E uſual way of declering and ſetting forth the breach 
on a bond is, that the defendant per /criptum ſuum obli- 
gatorium fixillo ſus figillatum acknowiedged, &c. and therein 
to lay a place where it was made, that it may receive trial, in 
caſe it be denied; allo it is uſual to fay, that the bond was 
ſealed and delivered; but this has been held not to be of neceſ- 
ſity, and to be cured by pleading over, the calling it /criptun: 
ſuum abligatorium implying ſo much; but it hath been held, not 
to be ſufficient for the plaintiff to declare quod rcddat ei fo much, 
without adding gras ei debet & injufle d:tinet. Cro. Jac. 420. 
Cro. Eliz. 773. 3 Lev. 348. 6 Mod. 306. Ld. Rym. 336. 
763. 2 Ld. Raym. 1043. 
In an action of debt for part of a debt upon contract or 
obligation, the plaintiff muſt acknowledge ſatisfaction of the 
reſidue; for there muſt be no variance from the ſpecialty. 
Cro. Fac. 499. Cro. Car. 436. Allen 57. 2 Hern. 129. 
But, in debt upon two bonds, the plaintiff in his declara- 
tion may acknowledge the payment of 10 J. in part, without 
ſhewing upon which bond it was paid; for it is immaterial, 
and can no way prejudice the defendant; alſo the money 
might have becn paid generally, without any application to 
either bond. 3 Bust. 244. Rt. Rep. 4:3. 
In debt on a bond with condition, the plaintiſt may declare 
generally, and it is on the defendant's part to thew the condi- 
tion, which goes by way of defeaſance; and if he demand oyer 
and demur, the plaintitf ſnall have judgment. Lev, 83, Salk. 
320. 


Error 
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Error upon a judgment in debt, upon an obligation o 


Coo J. the error affigned was, that there was not a ſufficient 
breach alledged ; for the condition being that he ſhould enjoy 
ſuch lands without eviction, the breach was affigned in the 
recovery by verdict in ejectment, upon a leaſe made by one E. 
and does not ſhew what title C. had to make the leaſe, but 
avers, that E. had good title; and it might have been, that he 
had title from the plaintiff himſelf after the obligation made; 
and theretore he ought to have ſhewed a good and eigne title 
before the leaſe made; & Cur. The replication is ill; 
for it ought to comprehend a full and manif#ſt breach, other. 
wiſe it is not good. Cro. Fac. 315. Kirby ver. Hanſaler. Mad. 
298. S. C. cited, and allowed ro be law; and fo in 3 Mad. 
135. Vent. 84. 2 Lev. 37. but 3 Lev. 3:5. Mad. 66. ſeems 
cantra; and there ſaid by Jones, that; fince this cafe, the ſtatutes 
21 Jac. fl. and 15 & 17 Car. 2. have greatly ſtrengthened 
verdicts. ; 

And in debt upon a bond to perform covenants, the repli- 
cation muſt ſhew a certain breach; but in covenant, it is ſuffi- 
cient, to aſſign a general breach. Salk. 139. pl. 5. Ld. Raym. 
478. 

If che condition of an obligation be to deliver, before the 
5th of Jan. twenty quarters ot corn out of a ſhip into a barge, 
to be brought by the plaintiff to receive the ſaid corn; and he 
aligns for breach, that he did not deliver it 5 Jau. it is good; 
for when one is obliged to deliver, and the other to accept, 
it ſhall be preſumed, that the plaintiff was there before the 
time, ready to accept the corn with his barge. Salk, 140. f 
6. Ld. Rem. G. 12 Med. 421. 

If the breach be aſſigned after the action brought, it is ill; 
as if in debt on an obligation for non- performance of cove- 
nants, the plaintiff replies, and aſſigns a breach in non-pay- 
ment of rent the 20th of June 17 Car. 2. and the bill was 
filed Trin. 17 Car. 2. Which term ended the 14th of June; 
this was held ill. Sid. 207. { hampian ver. Shipaweth; but the 
reporter ſays that if the obligation be for payment of money, 
and the money becomes payable pending the action, this makes 

ie action good; ſecus where the condition is for performance 
ol covenants; W wide Cra. Elig. 325. 4 Leen 98. Kb. 106 

It is ſid, that in an obligation for performance of cove- 
nants, the breach ought to be more preciſe and particular 
than in actions of covenants ; but that yet if what is material, 
and tu fubitance, is alledged, it is ſuſſicient; as where the 
condition of az obligation was, that the defendant, a bailif?, 
thould not It at large any prifoner arreſted, without —_— 

a” 
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of the plaintiff an under -gaoler; and the breach aſſigned was, 
that the defendant had let at large ſuch a one, whom he had 
arreſted at Weftminfter, without licence, Wc. this was held 
ſufficient, though rhe particular time and place were not ſet 
forth, the eſcape being the material part of the covenant or 
condition. Sid. 30. Jenkins ver. Hancack. Cra. Llig. 132. 

If the replication be repugnant to the declaration, it makes 
the declaration ill, becauſe the ſubſequent pleading falſiſies 
the declaration; as if a man declares on a bond made 10 
Martii, if the plaintiff replies, that the bond was delivered 30 
Martii, this falſifies the declaration; becauſe it could not be 
made the firſt; ſo if the rejoinder falſifies the bar, the bar is 
vitious. Cro. ac. 264. Sand. 116. 226. 

In debt on a bond, with condition for performance of ſeve- 
ral things, the defendant pleads, quad cor:ditio ejuſdem faci nun- 
quam infracta fuit per ſe ipſum, Sc. and held an ill plea; be- 
cauſe, for ſaving the bond, it is neceſſary for the defendant to 
ſhew how he hath performed the condition; and this fort of 

leading was never admitted. 2 Vent. 156. 

So if he had pleaded pcrhrmavit ↄmniu, it had been ill; for 
the particulars being expreſſed in the condition, he ought to 
plead to each particularly ; but if the condition were for per- 
formance of covenants in an indenture, performance generally 
were a good plea. Let. 302. 

Debt on a bond condirioned to deliver goods on fuch a 
day; the defendant pleads, that he delivered them according 
to the form or the condition; the plaintiff demurred, becauſe 
he ouglit to have pleaded exprefly, according to the words of 
the condition, that he delivered them on the day; and the 
court inclined to that opinion. Lev. 145. Neſſ. Lvutw. 268. 

90 in debt on a bond conditioned to pay a fum of money at 
D. fuch a day, the defendant pleads payment at the day e- 
cundum effectum conditionit; the piuintitf demurred ipecially, 
becauſe he does not ſay where he paid it; and it was held to 
be form at lcaſt; the plaintiff having demurred fpccially had 
judgment. 3 Lev. 245. 

And generally, where performance is pleaded, it ought to 
be pleaded in the words of the condition. 2 Cat. 520. pi. 
22. 2 L£d. Raym. 1138. Sir. 208. pl. 8. 6 ed. 157. 
197. 

In debt on an obligation for payment of money, Wc. the 
detendant plcads, that at the time and place puratus uit to 
pay the money, but that no body was there to receive it; and 
bei ill, on a general demurrer, for want of an et , 


Or 
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for the tender only is traverſable, not the paratus. 3 Lev. 
104. 

In debt on an obligation by a maſter of aſhip againſt a mer. 
chant, for performing of agreements in a charter-party ; the 
declaration was, & ad per for mationem conventionum ex parte dicti 
mercatoris obligaſſet ſe dicto magiſtro, c. Adjudged inſuffi- 
cient, for want of the word ipſe, or ipſe predif? mercator obligaſſet, 
Sc. Vent. 196. Cro. Eliz. 913. Salk. 26. pl. 13. & vide 
tit. Amendment and Jeofails. 

In debt on a bond with condition, the defendant pleads a 
collateral plea, which is inſufficient ; the plaintiff demurs, 
and had judgment, without aſſigning a breach; for the defen- 
dant by pleading a defective plea, by which he would excuſe 
his non-performance of the condition, faves the plaintiff the 
trouble of affigning a breach, and gives him advantage of 
putting hinſelf on the judgment of the court, whether the 
plea be good or not; but if the plaintiff had admitted the plea, 
and made a replication which ſhewed no cauſe of action, it 
had been otherwiſe ; but if the replication were idle, and the 
defendant demurred, yet the plaintiff ſhould have judgment, 
without affigning a breach. Lev. 55. 84. 3 Lev. 17. 24. 

And in all cafes of debt on an obligation with condition, 
(that of a bond to perform an award only excepted) if the 
defendant pleads a ſpecial matter, that admits and excuſes a 
non-performance, the plaintiF need only anſwer, and falſify 
the ſpecial matter alledged ; for he that excuſes a non-perfor- 
mance admits it, and the plaintiff need not ſhew that which the 
defendant hath ſuppoſed and admitted. Sali. 138. pl. 2. 
vide tit. Arbitrament. 

But if the defendant pleads a performance of the condition, 
though it be not well pleaded, the plaintiff in his replication 
muſt ſhew a breach; for then he has no cauſe of action, unleſs 
he ſhew it; and this difference will give the true reaſon, and 
reconcile the caſes. Lev. 55. 84. 226. Saund. 102. 159. 


317. 3 Lev. 17. 24. Vent. 114. Cro. Eliz. 320. Telv. 


In debt on an obligation to pay for what goods an appren- 
tice ſhall waſte ; the plaintiff in pleading need not ſhew what 
the goods were, for he is to recover the penalty of the bond; 
otherwiſe in covenant. Lev. 194. 

Pleading the breach of a condition of a bond, es quad it was 
not paid, c. is a good affirmation, as in avowry, & quia the 
rent was arrear, is good; ſo in all afſumpfits on collateral pro- 
miſcs to pay on requeſt, licet ſuch a day and place he requeſted, 
is an affirmation, and traverſable. Saund. 116. 2 Vent. 278. 


Lev. 194. 
E Pleading 


OBLIGATIONS. 329 


Pleading a bond by a ze/tatum exiſtit is not good, though it 
be with a hic in curia prolat”. 2 Lev. 12. 75. Saund. 275. 
Debt on an obligation conditioned to perform articles; the 
defendant demands oyer, and then pleads the articles and 
performance; the plaintiff prays they may be entered in hec 
verba, and then demurs : becauſe the defendant in pleading 
the articles omitted part; and the plaintiff had judgment ; 
for perhaps he might have aſſigned the breach in thoſe omitted, 
of which advantage he is by this means deprived. 3 Lev. 50. 

In debt on a bond, with condition to exhibit an inventory 
to the eccleſiaſtical court before ſuch a day, it is not enough 
for the defendant to plead, that there was no court held, 
but he muſt plead alſo that he was there ready; for he muſt 
ſhew that he has done all that could be on his fide toward a 
So if the condition were to levy a fine in OZ. 
Hill. by which the obiigee is co {fc out the writ of covenant 
it is not enough for the defendant to plead, that no writ of 
covenant was ſued out, but he muſt plead that he was there 
ready at the day, and no writ of covenant was ſued out; ſo it 
the condition were to pay money to J. S. at a certain time 
and place, it is not enough for the det:ndant to fay that the 
obligee came not, without faying that he was there ready and 
offered, Sc. Salk. 172. pl. 4. 

In debt on a bond, the deferdant may have ſereral pleas 
in bar; as if the plainti ſue a3 executor, the detendant may 
plead the releaſe of the teſtator for part, and tor the refidue 
the releaſe of the plaiati; io hes mar plead payment as to 
part, and as to the reſt au acquittancs. Se. 188. 2. 9. 2 
Ld. Raym. 1121. 7 Med. 24. 11 71:4. 34. pl. g. 

In debt on an obligation, if not guilty be pleaded, and there 
be a verdict for the plaintiff, it is aided by the 16 & 17 Cer. 2. 
becauſe being an ill plea, and a taile one, the plaintiff ought 
to have his judgment, both for the badneſs of the plea, and 
for its falſhood ; but though tl verdict had been for the de- 
tendant, yet the plaintil! iovid have judgment, becauſe the 
declaration is not an ſwered by the plca. [oy 56. Cro. Elia. 

73. 2 Jon. 184. ; 

In debt on a bond conditioned for the payment of rocl. 
the defendant pleads payment of tool. ſecundum formam & ef- 
fectum conditionis ; the plaintiff repics, non ſolvit predict i0gl. 
this is an immaterial iſſue not aided by the ſtatute ;, for the 
plaintiff has not travericd the ſame payment that is in the de- 
tcndant's plea. Cra. Foc. 585. (ro. Car. 593. 

In debt on an obligation, the defendant pieads payment of 
god. 14 Funii 11 Fac. according to the condition; the plain 
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tiff replies, quod non ſolvit gol prædict 14 Aug anno 11 ſupradi? 
uas ad eundem diem ſolviſſe debuifſet, & hoc. c. the verdict 
und, quod non * — 14 Junii, prout the defendant 
had alledg ed. e objection here was, that no iſſue was 
joined ; — they do not meet in the time the money was 
paid, but the word Aug being plainly ſurpluſage; for when 
he faid quad non folvit prædic 14 die, it is a fufficzent traverſe, 
without the word Augyft ; and Auguft is plainly repugnant to 
the word pradic for predi#' reters to June; and fuch ſur- 
pluſage, being a repugnancy to what was before material, was 
idle and void. Cre. fac. 549. Saund. 282. 286. 

If one declare on a bound made 10 Marti, if the plaintiff 
replies, that the bond was delivered 30 Mart, this falſiſies 
the declaration, becauſe it could not be made the firſt, and is 
therefore vitious. Co. Fac. 264. Saund. 116. 226. 

In debt on an obligation the defendant cannot plead nihil 
debet, but muſt deny the deed by pleading non eff factum ; for 
the ſeal of the party continuing, it muſt be diflolved eo ligamine 
quo ligatur. Hard. 332. Hob. 218. But if the debt be due by 
limple contract, then he may plead nihil debet; for it does not 
appear that there is any debt continuing. 2 ut. 651. Hob. 
218, 

If the condition of an obligation be, that the defendant 
ſhall diſcharge or acquit, or free the plaintiff of or from ſuch 
a bond, or rent or action, or from any other particular thing 


aſcertained in the condition, there the negative plea, non dam- 


nificatus, is not good, becauſe the defendant hath undertaken 
to do an act in diſcharge of the plaintiff; but where the con- 
dition is only to free, or to diſcharge or indemnity the plain- 
tiff from any damage, or coſt or trouble which ſhall or may 
happen by reaſon of ſuch bond, rent or action, or other par- 
ticular thing therein mentioned ; in fuch cafe the negative 
plea is ſufficient, becauſe it doth. not appcar that any damage 
hath happened to the plaintiff; and if no damages have hap- 
pened, then it is impoſſible that the defendant thould ſhew in 
the aflirmative the manner how he had freed or diſcharged the 
plaintiff; therefore it lies on the part of the plaintiff, by way 
of reply wherein he was damnificd. 


of 
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6 
1 
QI UTLAWRY is a puniſhment inflifted on a perſon for 


a contempt and contumacy, in refuſing to be amenable 
to and abide by the juſtice of that court which hath lawful 
authority to call him before them; and as this is a crime of 
the higheſt nature, being an act of rebellion againſt that ſtate 
or community of which he is member, fo doth it ſubject the 
party to divers forfeitures and diſabilities ; for hereby he 
loſeth liberam legem, is out of the king's protection, c. Co. 
Lit. 128. Do#t. & Stud. Dial. 2. cap. 3. Rol. Abr. 892. 

And as to forfeitures for refuſing to appear, hereln the 
law diſtinguiſhes between outlawries in capital caſes, and thoſe 
of an inferior nature ; for as to outlawries in treaſon and 
felony, the law interprets the party's abſence a ſufficient evi- 
dence of his guilt, and without requiring further proof or 
ſatisfaction, accounts him guilty of the fact, on which enſues 
corruption of blood, and forfeiture of his whole eſtate, real 
and perſonal. Co. Lit. 128. 3 Liſt. 161. 

But outlawry in lefler crimes, or in perſonal actions, does 
not occaſion the party to be looked upon as guilty of the fact, 
nor does it occaſion an entire forteiture of his real eſtate, but 
yet is very fatal and penal in its conſequences ; for hereby he 
is reſtrained of his liberty, if he can be found, forfeits his 
goods and chattles, and the profits of his lands while the 
outlawry remains in force. Plow. 541. 9 H. 6. 20. b. Show. 
Parl. Ca. 73- | 

Alſo it is faid, that anciently outlawry was looked upon as 
fo horrid a crime, that any one might as lawfully kill a perſon 
outlawed as he might a wolf, or other noxious animal ; but 
that the law herein was changed in Ed. 3's time, which pro- 
vides, that a perſon outlawed ſhall be put to death by the 
ſheriff only, having lawful authority for that purpuſe. Cz. 
Lit. 128. 5. 

Alto from the heinouſneſs of the offence the ſheriff may, 
on a capias utlagatum, break open the houſe of the perſon out- 
lawed ; for it would be unreaſonable, that this priviledge or 
protection, allowed of in othcr cafes, thonld be extended to 
him who is declared a contemner and violator of the law; 
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and therefore the ſeiſing him as an outlaw, doth imply the 
liberty of entering and ſeiſing him whereſoever he lies hid. 
2 Hale's Hiſt. P. C. 202. 9 Co. 91. Bulſt. 146. Cro. Elia. 
g08. Moor 606. 668. Telv. 28. Cro. Car. 537. 4 Leon. 
41. 2 Jon. 233. 

And as the puniſhment of outlawry is of a very ſevere 
nature, ſo the law hath provided and taken great care, that 
no perſon ſhould be outlawed without due notice, and appa- 
rent contempt to the court. 

Note. That no perſon is to be outlawed ni ger legem terre. 
2 Inſt. 47. That three capras's are required, and the party to 
be called in five county courts, a month between every court. 
brat. lib. 3. tract. 2. cup. 11. 


—— — 


SECT. II. Of the firm and manner of pleading outlawry. 


T* outlawry be pleaded in diſadility of the perfon of the 


preſently, /i:b pede fegillt, becauſe it is a dilatury plea, unleſs 
the record be in the ſame court, where the outlawry is pleaded ; 
but if it be pleaded in bar, and the adverſe party denies it, 
he ſhall have a day to bring in the record. 1 /f. 128. but 
where excommunication is pleaded, it is not ſufficient to ſhew 
the writ de excommunicato capiendo under the ſeal of the court, 
for the writ is no evidence of the continuance of the excom- 
munication, fince he may be aſſoiled by the biſhop, and that 
will not appear in the king's court, becauſe ſuch an affoilment 
is not returned into the king's court from whence ſuch fgnifi- 
cavit is ſent; but the reverſal of the judgment of outlawry 
muſt appear in the fame court where the outlawry is returned; 
and therefore the iſſuing of the execution is a ftrong proof of 
the continuance of the judgment ; and if it is denied on the 
other fide, they will give him a day to maintain his plea ;z but 
in caſe of an excommunication, the ifluing the writ is no 
certain proof of excommunication, even at the time of iſuing 
the writ, for he might be afioiled between the fgnificavit and 
the iſſuing the writ de excorminicato capienda z therefore there 
muſt be a certificate under the ſeal of the biſhop to maintain 
the plea, fince it is dilatory; and the court on ſhewing only 


the writ de, S. have no ground to give the defendant time; 


beiides it is below the dignity of the court to write to the 
biſhop to ſatisfy dilatories; and there is no way by certierar: 
or miitimus to bring it in. Fiz. Cor. 233. 12 Ad. 4. 16. 
(r:ild. C. P. 161. 1 
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If the ground or canfe of the action be forfeited by the 
outlawry, as in action oft debt, detinue, &c. the outlawry 
may be pleaded in bar to the action; but in real or perſonal 
actions, where the damages are uncertain (as in treſpaſs of 
battery, of goods, of breaking his cloſe, c.) and are not 
forfeited by the outlawry, there the outlawry muſt be pleaded 
in diſability of the perſon. 2 Co. Lit. 128. 5 Co. 109. 2 
Lut. 1513. 9 Dyer. Eliz. 262. | 


—— 


— — 


SECT. III. I ben, and in what caſes outlawry in the 
plaintiff or demandant fhall be a good plea, & e converlo. 


UTLAWRY is not pleadable againſt an executor or 
adminiſtrator in actions brought by them, for they ſuc 
in auter droit; alſo in actions brought by a mayor or common- 
alty, outlawry is no plea; and therefore this diſability is only 
pleadable when the plaintiff ſues in his own right, but when 
in another's right it {hail not difable him, becauſe the perſon 
whom he repreſents has the privilege of the law; and not 
ſuing for himſelf where he has the advantags of another, 
where that is no objection to his repreſentation, it is no objec- 
tion but he ſhould be anſwered. Co. Litt. 128. 
Nor when he brings a writ cf error to reverſe an outlawry, 
ſhall outlawry in that ſuit, nor at any ſtranger's diſable him; 


for if he were ourlawed at feveral men's ſuits, and one ſhould 


be a bar to another, he could never reverſe any of them; 
the outlawry itſelf is no objection, for that would be exceptio 
ejujdem rei cujus petitur diſſelutis. Co. Litr. 128, 7 H. 4. 110. 
Gilb. H. P. C. 159. 

Nor is another outlawry pleadable in bar to ſuch writ of 
error, for then two erroneous outlawrics would be irrevertable ; 
and therefore that is tantamount to exceptio eju/dem rei cujus 
petitur di hlulis; to it there be an attaint brought on a verdict, 
outlawry grounded on that verdict ſhail not be pleaded in 
bar, for the above reaſon. Outlawry in a county palatine 
cannot be plcaded in any of the courts of Weftminſfter ; for he 
is only ouſted of his law within that juriſdiction, and it ſhall 
not extend to diſable a man in another county, where they 
have no power; for the county palatine being a royal juriſ- 
diction within bounds, the loſing the privileges of law within 
that juriſdiction can be no ditadvantage to him in another 
county, and if he docs not live within the palatinatc juru- 
diction, he is not obliged to attend there; but it ſeems that 
outlawry in the couuty palatine of Lancafter may be leaded 
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in the courts of Weftminfer ; becauſe that county palatine 
was erected by act of parliament in Ed. 3. time. 12 Ed. 4. 
16 1 7-7. 

But outlawry in Cheſter or Durham does not diſable the 
plaintiff in any court at VNeſtminſter, for they are by preſcrip- 
tion. Co. Litt. 123. 

And before ever a plaintiff or demandant ſhall be diſabled 
by outlawry, it muſt appear on record, and the judgment 
after the quinto exactus, given by the coroners in the county 
court is not ſufficient, till the writ of Exigent be returned, 
and the outlawry appears on record, for none ſhould ever be 
outlawed till after the exigent be returned ; for the inquiring 
after him in the county is in order that he may appear; and 
therefore if he does appear at the return of the exigent, the 
law is fatisficd, and the outlawry ſhall not be recorded againſt 
17. 5: 

If one be an outlaw at the ſuit of a man, all perſons ſhall 
take advantage of it, ſo in cafe of an alien born, or excom- 
munication. Co. Litt. 128. 

And in appeal brought by one as heir, it is a good plea to 
ſay, that he is an outlaw. 22 Ed. 4. 40. by Huſſey. 

In an action brought by an executor, it has been already 
iufficiently ſeen under this title, that outlawry is no plea, 
but otherwiſe it is of excommunication. 21 Ed. 4. 49. 

Though he ſrcs in auter droit, and the difference between 
this and outlawry is, that an excommunicated perſon is ex- 
cluded from the body of the church, and is incapable to lay 
out the goods of the deceaſed to pious uſes ; but the outlaw 
though incapable of law for his own benefit, becauſe he 
would not be amenable or attendant to that law, yet may be 
allowed to do all charitable actions for the ſoul of the deceaſed ; 
and it is one of the effects of excommunication that he cannot 
be procurator or attorney for any other perſon ; and therefore 
cannot repreſent the deceaſed ; and excommunication is no 
plea. 12 Co. 61. on a qui tam, becauſe it is for example, 
and the ſtatute having given the informer ability to ſue, and 
not excepted excommunicated perſons from the liberty of 
informing, he is enabled to fuc by the ſtatute notwithſtanding 
the cenſures of the church. Gi. Hiſt. C. B. 163. 164. 

Note. Outlawry in a perional act:on goes only to the 
perſonal action, in reſpect of the perſon; but outlawry in 
telony goes to the aclion generally. 33 H 6. 19. 

As outlawry in felony may be pleaded in bar to all actions 
concerning lands and tenements as well as goods and _— 
or 
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for all his lands are forfeited by the felony. Gilb. Hi. C 
B. 162. 


Laſtly, Outlawry may be pleaded in bar after it is pleadetl 
in abatement, becauſe the thing is forfeited, and the plaintiff 
has no right to recover. 2 Cut. 1694. 11 H. 7. 11. 2 Lut. 


1513. 4. 3 Lev. 29. 


———_ 


— 


SECT. IV. Hat all be matter of good plea in aviidance of 


an outlawry, and what e converſo. 


OTE. There are two ways of anpcaring before the 
quints ex1fus in order to avoid an outlawry. (to wit, 
an appearance in fact, which is the rendering one's fei, and 
an appearance in law by purchaling a /uper/ed:35 Out of the 
court, in which the record is; this is an appearance of record; 
and therefore although not delivered to the ſheriff before the 
gui uto exact, yet it thall avoid the outlawry. Co. Lit. 128. 

And if after outlawry pleaded the plaintiff purchaſe his 
charter of pardon, as the charter reſtores him to the law, the 
defendant muſt antwer. Co. Lit. 128. 

So that outlawry does not abate the writ, but is only a 
temporary inpediment, that difables the plaiatift” from pro- 
ceeding; for upon obtaining a charter of pardon, or reverſing 
the oetlawry, he is reſtored to his law, and thall oblige the 
deſendant to plead to the fame writ. G. Hip. C. B. 163. 

And the reverſal of outlawrics may be effected by two me- 

thods, (to wit) by plea, and by writ of error; by plea when 
the defendant comes in on the capius ut/aratum, he ma 
reveric it by matter appearing, as in reipect cf a /iuperſedeas, 
omiſſion of procels, variance, or other matter appearing in 
the record; yet ſome hold that in another term he is put to 
his writ of error. Co. Lit. 126. 

But for matters of Tract, as death, impriconment, ſervice 
of the king, he is put to his writ of error unlefs in the cafe 
of felony, an.t there / fawre vit c he may plead it; vet though 
1: nprifunment be good cauſe of reverſing an outlawry, never- 

melets ic oft tw be by legal procels, Qin invitum, and 
not by conſent or covin ; for impriſonment of fuch a nature 
{ball not avoid the ovtlawry, becaute matter of this kind is 
his own z&t. Co. / i. 250. +. 

An outiaw for iclony vas broi:ght up to the bar to aſſign 

eaſon why judgment „ death ſhould not be natied on him; 
nd ke pl-aded, that ha was impritoned iz cr Ovanie tem- 
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pore utlegationts, and does not ſay, ſub cujus cuſtodid, ner in guy 
comitatu Oxon eft, nec takes averment & hoc, &c. this is no 
woes. 3 . J. 53. 

It one be outlawed by the name of J. S. generally, he 
ſhall not be received to ſay, there were two J. S. eigne & 
puiſne; but he ſhall have his idemptitatem neminis. 21 Ed. 
4. 54- 

If a perſon be named per capias utlagatum in felony, by the 
name of F. S. gent. when he is yeoman, if he never appears 
he may avoid it by plea; but if he appears and anſwers to the 
name and addition of gent. he cannot avoid it afterwards by 
plea. 1 E. 4. 2. 5. 10 E. 4. 16. 18 E. 4. 4. 

If the addition of the name, or of a villa be omitted, or that 
there was no proclamation in the county where the perſon 
lived; yet the outlawry ſhall not be reverſed, or avoided by 
way of plca, but the party muſt have recourſe to his writ of 
error. 39 H. 6. 1. 

Obſerve if outlawry be pleaded either in bar or abatement, 
and the plaintiff replies aul tel record, and the defendant on 
this has a day given him to bring in the record, and in the in- 
terim the plaintiff removes the record by writ of error, and re- 
verſes the outlawry, though the defendant fails in bringing th- 
record, yet this ſhall rot be fatal and peremptory to him; for 
in the firſt caſe he ſhall have liberty to plead a new bar; and 
in the ſecond, the judgment ſhall only be reſpondeas oufler ;, be- 
cauſe his plea was a true plea at the time of pleading it, and 
the plaintiff was actually diſabled from ſuing, not having then 
his liberam legem. Lac. Abr. Tit. Outlatury. 

And in pleading an outlawry in diſability in another court, 
the ancient way was to have the record of the outlawry itſelt 
ſub pede fill; by certiorari and mittimus ;, but as this was very 
expenſive, it is now ſufficient to plead the capias utlagatum 
under the feal of the court from whence it iflues ; for the | 
iſſuing of execution could not be without the judgment; and - 
therefore ſuch execution is a proot to the court that there is 
ſuch a judgment, which is a proof that the defendant's plea ot 
matter of record is proved by matter of record; and therc- 
fore appears to the court not to be merely dilatory. Cz. Lit. 
128, Clerk's Entries 14. 


- Wd "YM 


SECT 


Of OUTLAWRY. 150 


2 


SECT. V. Of the manner of reverſing an Outlatury; 
and therein of the difference between errors in fat und in 
law 


UTLAWKRIES are regularly to be reverſed by plex 

by writ of Identitate nominis, or by writ of error, for 

any errors, be they errors in fact or in law. 2 Hale's Hift. P. 
C. 207. 

As to errors in fact; as that in felony, the party was an in- 
fant under the age of fourteen, was in priſon, or beyond ſca; 
theſe can regularly be only taken advantage of by writ of error; 
but it is agreed, that by the common law in favorem vite an 
outlawry of treaſon or felony might be avoided by plea, that 
the defendant was in priſon, or in the King's ſervice beyond 
ſea, c. at the time of the outlawry pronounced againſt him; 
but that no outlawry for any other crime (againit a party 
rightly deſcribed) can be avoided by plea of any matter of fact 
whatſoever. Co. Litt. 259. 2 Hau. P. C. 160, 

As to avoiding of an outlawry of felonv, becauſe the party 
was beyond the fea, theſe differences are laid down by Rc/? 
and Hale, as agreed to by the court, ½, That if 2 man, having 
committed a felony, goes beyond the iea voluntarily, or upon 
his own occaſions, and not in tne king's ſervice, before any 
exigent awarded, though after the indictment, and then an 
exigent is awarded, and the offender beyond the fea is out- 
lawed for the felony, he may aflign it for error. 2dly, But if 
after the cxigent awarded upoa the indifiment for fclony, then 
he goes beyond the fe voluntarily, or upon his own occaſions, 
and being {o beyond ſca is outlawed, he ſhall not avoid it by 
tuch being beyond ſca; becaute by the exigent awarded he has 
notice of the prof-cutiun, and by ſuch a means he may avoid 
his conviction, by ſtaying till all the witneſſes are dead. 24ly, 
But yet, prima facie the crrror in that cafe is well aſſigned, by 
ailedging he was w/t;'2 mare l-mpere promitdgationts vficonrie 
and it he were in the r=alm after the exigent iued, it ſhall 
come in by the plez of ihe king's attorney to fh-w it. 47þly, 
But if he were within the raalm at the tine of the exivent 
iſſued, and went beyoud the fra upon the fervice of the king 
ar kingdom, and then is outlawed, being beyond the ſga, this 
outlawry ſhall be revericd ; it the party alledge generally, tha: 
he was ultra nil? tinporr promutgation's utlagarirt, and the 

ing's attorney reply, that he was in England tempor? emana- 
7'onis brevis de exigi ſaciats, it 15 a good replication for the 
plaintiff in the writ of error to alledgr, that ac weat gut after 
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the exigent, and before the outlawry pronounced, upon the 
Ling's command or ſervice, and thew it ſpecially, and ſo con. 
f:\s and avoid the pica. 2 Kol. Abr. 804. 2 Hales Hift. P. C. 
208. 

As to the avoiding an outlawryin trealon, onthe party's bein 
beyond fa, it is enacted by the 26 H. B. cap. 13. and 5&6 E. 
G. cap. 11. * That all proceſs of outlawry to be had or made 
within this realm againſt any offenders in treaſon, being re- 
ſident or inhabiting out of the limits of this realm, or in any 
of the parts beyond the ſeas, at the time of the outlawry pro- 
nounced againſt them, thall be as good and effectual in law, to 
all intents and purpoſes, as if fuch offenders had been reſident 
and dwelling within this realm at the time of ſuch procet: 
awarded, and outlawry pronounced; provided that the party 
ſo to be outlawed ſhall, within one year next after the ſaid 
outlawry pronounced, yieid himſelf to the chief juſtice of Eng- 
land for the time being, and offer to traverſe the indictment or 
appeal whereon the faid outlawry ſhall be pronounced, as is 
aforeſaid, that then he thall be received to the ſame traverſe ; 
and being thereupon found not guilty by the verdict of twelve 
men, he thall be clearly acquitted and diſcharged of the faid 
outlawry,” Sc. For this vide Dyer 287. pl. 48. 2 Fon. 1. $0. 
'Þ 4 Ald. 47. 4 Mad. 366. 8 Med. 12. 10 Mad. 188. 353. 

357. 320. 409. 12 ded. 10. $44. 626. 668. 312. Compns 79. 
Ld. Raym. 153. 466. 472. 680. 

It is the allowed practice of the court of common pleas to 
ſuffer a defendant, coming in by capizs wilagatum the fame 
term on which an exigent is returnable, to avoid the outlawry 
without writ of error, by ſhewing, that he purchaled a /uper- 
[dens out of the fame court, and delivered it to the ſheriff be- 

| tore the qguinf2 exafus S. or by ſhewing any other matter 
apparent on record which makes the outlawry erroneous ; as 
the want cr an original, or the omiſſion of procets, or want of 
form in a writ of proclamation, Sc. or a return by a perion 
ap 3aring not to be ſneriff, or a variance between the original 
and exipent, or other proceſs, or the want of ſuch addition as 
required by 1 H. 5. vet it is faid in many books ro be the 
conſtant conrſc of the court of king's bench never to reverſc 
an outlawry on the crown tide, either in the tame or a ditferent 
term, for theie or other errors of a lik: nature, without 2 
writ Of error. 2 Hat. P. C. 458-9. 

It is agreed, that any ontlawry whatſocver may be avoidci 
by a dsrendant's coming in upon the capias utlagatum, and | 
Picadins à niiinomer either of the name or addition in the | 
wenn, C. as by thewing, that whereas he is called by ſuch a 

name 
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name of baptiſm or ſurname, he hath been always known by 
a different one, and not by that in the writ, &c. or whereas 
he is named of ſuch eſtate, degree or myſtery, that he hath 
ſome other addition, and not that in the writ, O'. alſo it is 
faid in many books, that he may plead, that there is no ſuch 
town as that whereof he is named; and it ſeems clearly 
„that he may plead, that at the time of the writ pur- 
chaſed, and ever ſince, he hath made his abode at ſome other 
town, and not at that in the writ, S. an4 it is faid, ther by 
ſuch plea the outlawry ſhall only be 2v5{Qeod as to the perſon 
who pleads it, (who ſhall not be intended to be the perſon 
meant), and ſhall ſtand in forc⸗ againſt the perſon of the 
name and addition in the record; but it is lid, that à perion 
of the ſame name and addition. us are meriioned in a record 
of outlawry cannot avoid it, by averring, that there are two 
perſons of ſuch name and addition, and that the perſon in- 
tended is the elder, and he himlalf is the younger, but ſhall be 
put to his writ de identitate nominis; which is fnid by fome ro 
be the only remedy in ſuc! gaſe, after an outlawry returned; 
and it ſeems, that notwithſtanding in civil caſes, before an out- 
lawry is returned, one of the tarmac name may come into court, 
and ſhew that he is not the perſon intended; wherenpon ir 
the plaintiff confeſs it, the diverlity of the names the! be gu- 
tered on the roll, and a new exigent ſhall tive, with a rule 
deſcription of the perſon intended: vet this can. bo Sms 12 
upon an indictment without a writ of identitate nin, be- 
cautc it would make the procets variant from the een 
which cannot be altered without the conliem 0: the zurcre. 
2 Haut. P. C. 4 0. 461. 

It A. brings an aua querela againtt F. and deciurcs, that 
whereas HE. had recovered againit A. 209 5. wi, e. 064 
thereupon the ſaid A. was outlawed, and upon a Go tf et di 
tum taken, and in cxccution at the {uit ot the lau 1. end atter 
L tro.n the faid execution was delivered and fur e gt 
large, Ec. and vet B. hath taken out exccutlon U 5c THE 32) 
zudgment, and endeavours, We, the derendant may p: S 20 anc 
ſhew how, that after the faid enlargement, and i fore thy Hun 
f chaſe of the a quereie, the outlawry was wer ane aut 
made void; and fo conclud: grad non | ng K. 
| For this vide Lo Eat. $57. 3 Ab. 1091. 
| Ent. 49. Aft. Ent. 143. 
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SECT. VI. The effefs and conſequences of 4 Reverſal 4405 
where the proceedings on the reverſal are in the ſame plight as i; 
no outlauwry had been. 8 


= is agreed, that after an outlawry of treaſon or felony is 
reveried, the party ſhall be put to plead to the indictment, 
tor phat ſtill remains good, and he may be tried at the king; 
bench bar; or the record may be remitted into the country, if 
it ere removed into the king's bench by certiorari, with 2 
command to the juſtices below to proceed by the ſtatute o 
6 H. 6. cap. 6. Cro. Fac. 464. Cro. Car. 305. 3 Med. 42. 
8 Mod. 20. 10 Mad. 188. 35 7. 380. 409. 11 Ad. 173. pl. 1. 
12 Mcd. 5 44. 626. 668. Vern. 170. 175. 2 Fern. 312. i. 
Rep. 445. 5. 428. 690. 2 Wil. Rep. 269. pl. 68. 270. 6 Mad. 
115. 2 Hales Hift. P. C. 20g. 

So if a man be outlawed by proceſs in an information, and 
comes in and reverſes the outlawry, he muſt plead inftanter to 
the information. Salk. 371. pl. 10. Rex. v. Hill, 5 Mid. 
141. S. P. 

The law is the fame in civil caſes; and therefore it an out- 
lawry in a perſonal action be reverſed, the original remains. 
March q. 

Treſpaſs for taking and detaining his beaits till he made 
fine, the action was laid in S//ex ; the defendant pleads, that 
the cauſe of action did not accrue within tix years before twins 
of the writ. The plaintiff replies, that at another time he 
_ brought an original in battery in London, intendiag when the 
vctendant had appeared to have declared for this treſpals; 
«nd that the defendant was outlawed in London; and that wich- 
in ſuch @ time after the reverſal of the outlawry he declared 
here; the defendant demurred ; and for the defendant it was 
nſiſted, that the original being laid in Lordon, he could not in 
keis action declare in another county, thongh the canfz of ac- 
ion be tranſitory; but upon information by the prothonotarics 
hat the courſe of the court is, although the original be laid in 
onde fur expediting the outlawry, yet when the defendant 
cOmes ia, ins plaintiif may declare againft him in any other 
EcuMP, ba the action local or frantitory; and the ſtatute 
21 Jar. 1. cap. 16 gives to plaintids generally a power to com- 
mencc a ncw ſuit within the year after the outlawry reverſed; 
Hunt lo he may do in this cafe to warrant his declaration: 
wirh' the courte of the court; and judgment was given tor 
the peintif. 3 Leu. 245. Wiitwici v. Ehwenden. 
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SECT. VII. Ibere ſpecial Bail is required pn the reverſat 
of an outiaury and of altering the declarotion, 


Writ of error was brought to reverſe an outlawry in an 

action for a debt of 400 J. and the crror aſſigned was 
that the party outlawed was beyond fea at the time of the 
exigent awarded ; and it was moved that the outlawry might 
be reverſed upon filing commer: bail, as no affidavit was made, 
and filed according to the ſtatute of the 12th of Ges. 1. nor 
no writing or endorſement of any ſum on the back of the 
writ, and therefore held if the ſheriff could have found the 
defendant, he could not have arreſted him by virtue of fuck 
proceſs, but could only have ſerved a copy of it upon him. 
2 $tra. 1178. 5. C. 

But on the contrary it was inſiſted that the party outlawed 
ought to put in /pecia/ bail before the reverſal of the outlawry 
as the law ſtood before the ſtatute 4 & 5 A. AI. c. 18. % 
3. where every defendant was to appear in perion before ſuch 
outlawry could be reverſed, and {uch appearance was a com- 
mitment in cuſtody, vis. he was to be in priſon in order to 
anſwer the plaintiff's action. Shep. Epitome, 1079. 

Where in caſes of pardons of outlawry if after judgment he 
muſt pay the debt, if before judgment he muſt deliver his 
body to priſon, c. and the rcaion in pardons of outlawry 
and in reverſals of outlawry is ſimilar. Lit. Rep. 301. Salk. 
496. Carth. 459. Matthervs v. in that cafe (though the 
defendant never was in England) yet the court would not 
reverſe the outlawry, but put him to bring error and put 
in bail. 

In the replication to this, it was mentioned, that previous 
to the ſtatute of liz. outlawry would not lie only in actions 
of treſpaſs vi ct armis; and that want of proclamation was 
error at common law; alſo that the cafe in Salt. 490. was 
in point. 

Upon all Which arguments the court reſolved, that by the 
tat. 31 Eliz. c. 3. /. 3. the bail is to pay the condemnation 
money, and that Salt. 466. is an <xprels caſe iu point that 
{ſpecial bail ſball be given where the action is bailable; alſo 
that in Martin and Driciitt's cate, Trin. Geo 2, and Hall and 
Wotton Paſ. 12 Ges. 1. there was ſpecial bail in both theſe 
caſes upon error to reverle the outlawrics. CI, Rep. 
fol. 3. Sercole v. Hanſon, bert. . R. Hill. 16 Ceo. 2. 1742. 

Note. As the plcading of outlawry in abatement is conti- 
dered as a dilatory plea, it mvſt be pleaded with':: four days 

from 
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from the time of the filing the declaration, or it cannot he 
pleaded at all. 2 part of /Filſon's Rep. 256. Mich. 5 Ges. 3. 
1764. Wilkes v. Earl of Hallifax. In that caſe the title of 
the declaration was made agreeable to the truth of the fact, 
by obliging the plaintiff to entitle his declaration, ** of the 
morrow of S/. Martin, in the term of St Michael in the fifth 
year of the king,” according to the truth of the caſe ; the earl 
not appearing till that day, and before he was in court the 
plaintiff could not declare againſt him; and this was done in 
order to let i» the defendant to plead a dilatory plea, viz. 
that Mr. //7lkes was ontlawed. And it was allo Cad that the 
words in the titles of declarations, are the words of the court, 
and they will fee that they are true according to the act done 
m court. 1 Barnes 10. 

And upon ſhewing cauſe, it was ſaid for the plaintiff that 
the entitling his declaration as he has done, iz. of the term 
of St. Michae! generally, which is conſidered by relation as 2 
declaration of the firſt day of the term, was not erroneous; 
and if the declaration is to be conſidered as of the firſt day ot 
the term (which it is in point of law) then the defendant comes 
too late to plead this dilatory plea, and it cannot now be 
received, alſo that the court pays great regard to legal fictions. 
Where the plaintiff died the firit of December judgment was 
entered the ſixth, and held good by relation. 2 Harnes 2c:. 

The defendant dicd the 13th of February, the judgment 
figned the 21ſt held good. 2 Larne 208, and S. P. 2c, 
The defer:dant died the 20th or Abril; on the 21ſt of April, 
application was made (on an affidavit from Ex, ſworn the 
19th of April) for leave to enter up judgment on an old war- 
rant of attorney, a rule was made, and judgment was ſigned 
the 21ſt of April. 2 Barnes 212. 

But per cur. the deſendant does not afk this alteration to be 
made in the title of the plaintiff's declaration as a matter of 
favour, but of right; and it he has that right we are bound 
ex debito fuſtitiæ to make this rule applied for abſolute ; can it 
be ſaid that the defendant has forfeited his right of pleading 
in abatement, or any di/atcry plea, when four days are not 
pafled ſince the defendant was in court, and before that time 
the plaintiff could not, by law, declare againſt him, and the 
defendant may plead whatever plea he pleaſes. Therefore the 
rule was made ablolute, and the title of the declaration, ac- 
cording to the truth. Laftly, it was there faid that fictions 
in law ſhall never do injuſtice, for it is a maxim an ſicliane 
juris ſemper e equita;. 2 part of e, Rep. fel. 256. 257- 
Mich. 5 Ges. 3. 1754. ile: v. Lari of Aallifax. 
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SECT. VIII. Ven a ſide bar rule obtained without diſcliſing 
the whole circumflances of the caſe ſhall not be /»ſfered to 
fland. 


N an action upon a bill of exchange againſt two defendants 

jointly by original writ ; one of the defendants only ap- 
peared, fo that the plaintiff was under the neceſſity of proceed- 
ing to an outlawry againſt one before he could declare againſt 
the other who appeared: accordingly the non-appearing 
defendant was outlawed, which outlawry the plaintiff thewed 
in his declaration; to this, the defendant who appeared 
pleaded there was no ſuch record of outlawry ; and the plain- 
tiff replied quod hebetur tale recurdum. The plaintiff's attorney 
diſcovering that there was a miſtake in the record of outlawry, 
made application to the proper officer to amend the ſame, 
agreeable to the exzgent and proceedings that had been upon 
the outlawry, who told him he would take care to ſet it right; 
accordingly the officer (meaning the filacer) applied to the 
court at the fide bar, and obtained of courſe a rule to amend 
the record of outlawry by the proceedings which had been 
thereupon, but without acquainting the court at the ſame 
time that one of the defendants had plcaded mul fiel record; 
and now upon thewing cauſe why this fide bar rule thould not 
be ſet aſide, the court faid they would not ſuffer a fide bar 
rule of fuch a nature to ſtand which had been obtained in this 
unfair manner, by not acquainting them with the whole cir- 
cumſtance of the matter, and that they would not ſuffer the 
amendment to be made without hearing the defendant who 
had appeared, as he was greatly affected thereby; for it the 
record of the outlawry was not conſonant or agreeable to the 
declaration, the defendant at preſent had a very good defence 
in pleading vu tie! recerd ; fo the ſide bar rule wes diſcharged 
per totam curiam. Note. Afterwards at another day in the 
fame term, the court, upon hearing counſel on both fides, 
ordered the amendment to be made in the entry of the out- 
lawry agrecable to the proccts, and the officer to pay the 
defendant his coſts, and alſo the defenJant to have liberty 
to plead de now. Willon's Rep. fol. 85. 87. Eaſter Term 
18 Geo. 2. 1745. vGymonds ver. Parmecnter and Larrow. 
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SECT. I. Ir what ca _—_—_— may claim oyer, and of what 
deeds and records he ball have it, & e contrario. 


Perſon may crave oyer of the writ or bond, or other ſpe. 
cialty upon which the action is brought; that is to hear 
it read to him; the generality of defendants, in the times of 
ancient ſimplicity being ſuppoſed incapable of reading it them 
ſelves; whereupon the whole is entered verbatim upon the 
record, and the defendant may take advantage of any condi- 
tion or other part of it, not ſtated in the plaintiff's declaration. 
3 Vol. Black. Com. 299. 

In a ſcire * to recover an annuity againſt the predeceſſur 
of the defendant, he ſhall not have oyer of the deed of 
annuity, becauſe the action is founded upon the record. 
H. 6. 40. 

Neither ſhall oyer be granted on a writ of re- ſummons, a+ 
this is no more than to reverſe the ſuit, and put the parties 
in ſatu quo, Wc. 3 H. 6. 56. 

In debt by an executor, after imparlance the defendant 
fhall not have oyer of the teſtament, and thus of an obligation 
and other deeds. 

8o in treſpaſs by an exccutor de bonis aſportatis in vita teſta- 
toris,, for goods taken away in the life-time of the teſtator, the 
defendant ſha!l not have oyer of the will the fecond term; but 
different in letters of adminiſtration. 16 E. 4. 8. 6. 


— — 


SECT. II. # here cyer cannot be diſpenſed with, though the 
lea e ſtrewn to be loſt. 


E N an action of covenant upon a leaſe, the defendant prayed 
er; upon this the paint made affidavit that he had 
2 for the leaſe and could no where find it; and now it 
was moved thereupon that the court would ditpence with the 
oger, that the plaintiff had not the original leate but only a 
copy, and vas willing to give the defendant a copy thereof ; 
but by the court, this buſineſs of oyer depends not upon the 
rules of the court, but the Cciendant has a right to it by law; 
and it would be error if the court ſhould deny the defendan: 
excr, a> de plaintiff has declared upon the decd, and made a 


frofert 
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profert thereof; for now it is ſuppoſed to be actually in court, 
how then can the court deny it; if any thing can be done 
for the plaintiff in this caſe, it mutt he by helping the plaintiſf 
in declaring, and there, upon proof that the original leaſe 
is loſt, a copy may be given in evidence, and the plaintiff 
might have declared in debt without t:tting forth this deed ; 
but wherever an action is brought on a dead, charging a de- 
fendant with the execution of it, the plaintiff i in ſuch caſe 
muſt bring the deed into court; and the reaton is, that the 
court may fec whether it be executed according to law; and 
it was noticed, better to inilee a private mitchict than a 
public inconvenicnce : for which reaſon the rule to ſhew cauſe 
why cyer ſhould nut be diſhe ate | with was diſcharged. The 
caſes cited in this cauſe were, vis. 1 Saund. 8. 1 part of 
Wilſon's Rep. fol. 16. lt. 408. 2 Lute, Symſon and Gar- 
ay. 2 Stra. 1186. Lr Lern 16 Gee. 2. 1743. B. R. 
Thorgſby v. Sparretu. S. C. 5 Rep, L παj]b's cafe. rds 
caſe, 6 Mad. 154. Hu und . city, 7 Mod. 265. 
SECT. III. Ven a efenwant having aper given him of @ 
record which is jet out in the declaration, need nat Jet it farth 
in his plen, 


N caſe upon a joint bill of exchange, one defendant is out- 

lawed, and the plaintitf declares againſt the other ſetting 
forth the outlawry ; the defendant craves oyer of the original 
writ and record of outlawry thercupon, and then pleads nut 
tiel record, but without juſerting the ar which he had craved 
and had; to this the plaintiff replics qu:d Dabetunr tate rocordum, 
and after the paper book was made vp, it was maved on be- 
half of the plaintift, that the defendant might be obliged ro 
inſert the oyer (which he had craveg) in the paper book. But 
the court faid that ſuch a motion was never known, and if 
the plaintiff had a mind to fet forth the cer or record of 
outlawry, he might do it in his rephcatian; for the party 
who has had oyer may act as he pleaſcs, whether he will fet ir 
forth in his plea or not; ſo the plaintiſt moved for cave to 
amend his replication, by 3 inſerting the record of the outlawry, 
which was granted upon payment of cos; and the foilow- 
ing authorities were cited, 2 Lutw. 1095. 2 Carnes 266. 
Heavers Co. v. Ware. 1 Barnes, Sp:niks v. Bird CC. 

Note. When cher of a bond is demanded, the dofendant 
when he comes to plead, ſeldom ſets forth the wholz bond, 


but only the obligation or condition, or to myckyhereof as 
makes for his purpoſe. Trin. Term 180% 19/Ger. 2> 1745. 
5. R. Simmonds v. Parmenter and others. 
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SECT. IV. IPhen if a defendant will take advantage of a 
variance between the curit, and count, he muſt crave oyer of 
the writ and ſpread it ou the record. 


ORMERLY, when the whole original writ was ſpread in 
the ſame roll with the count thereupon, if a variance be- 
tween the writ and count, the defendant might have taken 
advantage thereof, either by motion in arreſt of judgment, 
writ of crror, plea in abatement or demurrer. Cro. Eliz. 829. 
135. 198. 330. 2 Lutw. 1181. 8. P. 

But fnce it has been determined that it the defendant will 
take advantage of a variance between the writ and count, he 
muſt in fuch caſe, demand oyer of the writ and ſhew it to the 
court. 4 Mod. 246. Elery v. Hicks and Uzer. 2 Sal, 701. 
650. 6 47d. 303. and a caſe in manuſcript of Groſs v. | ee, 
which was replevin by writ for taking his cattle, and the count 
was for taking a grey horſe, there was a demurrer for the 
variance, but judgment was for the plaintiff; in this caſc 
Parier C. J. cited Salk. 701. and the court faid that the defen- 
dant cannot take advantage of a variance between the writ 
and count, without firſt ſhewing oyer of the writ. 

And here it was faid, one reaſon why the court ſhould not 
interpole is, that after the defendant hath appeared, and is in 
court, there is an end of the meſne proce's.; and if the defen- 
dant craves oyer, it mult be of the original writ, for he cannot 
have it of the meſne proceſs. 2 part of //ilſon's Rep. fol. 394. 
395. Hill. Term. 9 Geo. 3. 1769. TFojeph Hole v. Fohn 
Finch, C. B. 

So where the defendant pleaded a variance between the writ 
and the declaration, without craving or ſetting forth ojer of 
the writ ; the plaintiff demurred, and it was held that the 
defendant ſhould aniwer over, agrecable to the caſe of Bragg 
v. Digby, 2 Salk. 658. which is in point. Hill. 32 Ges. 2. 
1759. Vanderplank v. Banks, C. B. 
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Pleas and Pleadings. 
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SEC. 


W E ſhall kere give a general and conciſe view of pleadings, 

after having more minutely noticed each ſpecies, in the 
preceding ſheets, as they occurred under their reſprctive 
titles, and previous to a more enlarged account concerning 
their nature, quality, form, c. contained in the following 
ſections of this chapter. 


— — 


SECT. I. A general View of Pleading. 


EADINGS are the mutual altercations between the plain- 
tiff and defendant; which at preſent are ſet down and de- 
livered into the proper office in writing, though formerly they 
were uſually put in by their counſel ore tent, or viva voce, in 
court, and then minuted down by the chief clerks, or pro- 
thonotaries ; whence in our old law French the pleadings are 
frequently denominated the par!. 

The firſt of theſe is the declaration, narrætio, or count, an- 
tiently called the tale; in which the plaintiff ſets forth his cauſe 
of complaint at length: being indeed only an ampliſication or 
expoſition of the original writ upon which his action is found- 
ed, with the ad«litional circumitances ct time and place, when 
and where the injury was committed. But in the King's 
bench, when the defendant is brought into court by bill of 
MAHiddleſex, upon a ſuppoſed treipa's, in order to give tk 
court a juriſdiction, the plaintitt may declare in whatever 
action, or charge him with whatever injury, he thinks proper 
unleſs he has held him to bail by a {peciu! age,, which the 
plaintiff is then bound to puriue. And o alto, in order to 
have the benefit of a capiat to ſccure the detendant's perfon, 
it was the ancient practice and is therecore ſtill warrantable in 
the common pleas, to iuc out a writ of tretpats . clauſum 
Fregit, for breaking the plaintiff's cloſg; and when the de- 
feadant is once brought in upon this writ, the plaintiff declares 
in whatever action the nature of his actual injury may require; 
as an action of cyvcnant, or on the cale for breach of con- 
tract, or other lets forcible tranſgreſſion. 2 Fenty. 259. 
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Unleſs by holding the defendant to bail on a ſpecial ac ef am, 
he has bound himfelf to declare accordingly. 

In hcal actions, where poſſeſſion of land is to be recovered, 
or damages for an actual treſpaſs, or for waſte, &c. affecting 
land, the plaintiff muſt lay his declaration or declare his injury 
to have happened in the very county and place that it really 
did happen; but in tranſitory actions, for injuries that might 
have happened any where, as debt, detinue, flander, and the 
like, the plaintiff may declare in what county he pleaſes, and 
then the trial muſt be in that county in which the declaration 
is laid. Though if the defendant will make affidavit, that 
the cauſe of action, if any, aroſe not in that but in another 
county, the court will direct a change of the venue, or viſne, 
(that is, the vicinis or neighbourhood in which the i injury is 
declared to be done) and will oblige the plaintiff to declare in 
the proper county. For the ſtatute 6 Ric. 2 c. 2. having 
ordered a/l writs to be laid in their proper count ies, this, as the 
judges conceived, im powered them to change the venue, if 
required, and not to infiſt rigidly on abating the writ : which 
practice began in the reign of James the firſt. 2 Salk. 670. 

And this power is difcretionally exerciſed, fo as not to cauſe 
but prevent a deſect of juſtice. Therefore the court will not 
change the venue to any of the four northern counties, previ- 

ous to the ſpring circuit: becauſe there the aſſizes are holden 
only once a year, at the time of the fummer circuit. And it 


will ſometimes remove the venue from the proper juriſdiction, 


(eſpecially of the narrow and limited kind) upon a tuggeſtion, 
vuly fo por ted, that a fair and impartial trial cannot be had 
therein. Sia. 8 7T4.—4&Z loch v. Saladine, Trin. 4 Geo. 3. B. R. 
It is generally uſual in actions upon the caſe to ſet forth ſe- 
veral caſes, by different conta in the fame declaration; fo that 
it the plaintiff fails in the proof of one, he may fuccecd in ano- 
ther. As, in an action on the caſe upon an a//umpſit for goods 
fold and delivered, the plaintitfufually counts or declares, firſt, 
upon a ſettled nd agreed price between him and the defen- 
dant; as that they bargained tor. twenty pounds; and left he 
thould fail in the proof of this, he counts likewiſe upon a quan- 
tum walebant ; that the defendant bought other goods, and 
agreed to pay him fo nuch as they were reaſonably worth; and 
then avers that they were worth other twenty pounds: and 
ſo on in three or ſour different ſhapes; and at laſt concludes 
with dectaring that the defendant had refuſed to fulfil any ot 
theſe agreements, whereby he is endamaged to ſuch a value. 
And if he proves the caſe laid in any one of his counts, tho 


he fails in the reſt, he ſhall recover proportionable damages. 
This 
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This declaration always concludes with theſe words, “and 
&« thereupon he brings ſart, Oc. inde producit . Toe, r. 
By which word, /u/t or ſccha, {a ſe Trend; } were antiently un- 
derſtood the witneſſes or totiowers of the plaintiff. Seld. in 
Forteſc. c. 21. 

For in former times the law wonid not pat the de fandant to 
the trouble of anſwering the charge, till the plaintiſf had made 
out at leaſt a probabi- cal „Hr. 400%. Fit. I. 2... 6 

But the actual production or the ſuit, the [eftr, or fllowers, 
is now antiquated; and hath b.cn totally diiuſcd, at leatt ever 
ſince the reign of Futard the third, though the form of it ſtill 
continues. 

At the end of the dechration are added alfo the plaintiff's 
common pledges of preſecution, /e Do and Richard Ree, 
which, are now mere names of form ; though formeriy they 
were or ul: to anfwer to the king for the amercement of the 
piaintiff, in cafe he were nonſuited, barred of his action, or 
had a verdict and judgment againke him. 3 Balfir. 278. 4 
Inf. 189. 

For, it the plaintiff neglects to deliver a declaration for 
two terms aſter the defendant appears, or is guilty of other 
delays or defaults again the rules of law in any ſubſequent 
ſtage ot the action, he is adjudged mt to fle or purſue bis 
remedy as he * to do, and thereupon 2 n 77, or 5:53 
fraſiguitur, is entered; and he is faid to be lone. 41 And 
for thus deſerting his coraplaint, after ma ing a falſe claim or 
complaint ( pro falfa el, mare ſuc) he thall not only pay colts to 
the defendant, but is liable to be amerced to the king. A 
relruxi! differs from a nonſuft, in that the one is negative, 
and the other poſitive: the nontuit is a default and neglect of 
the plaintiff, and ther-iore be is alice to begin his fuit again, 
upon payment of coits; hut a reirarit is an open and volun- 
tary renunciation of * ſuit, in court, and by this he for 
ever loſes his action. 4 Ig. bude is ſome what ſimilar to 
a nonſuit : for when a pluintiiticaves a chaſta in the proceed- 
ings of his cauſe, 2s by nut continuiag tne proceis regularly 
irom day to dav, and time to time, as he cught to do, the 
ſuit is diſcontinued, and the defendant is no longer bound to 
attend; but the plaimiF mult begin again, by "ſuing out a 
new origina!, uſually paying cofts to his antagoniſt. Anti- 
ently, by the demiſe of the king, all ſuits depending in his 
courts were at once diſcontinued, and the plaintiff was obliged 
to renew the proceſs, by {ning out a freſh writ from the fuc- 
ccfior z the virtue of the former writ being totally gone, and 
the defendant no longer bound to attend in confequence 
thereof; 
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thereof ; but, to prevent the expenſe as well as delay attending 
this rule of law, the ſtatute 1 Edw. 6. c. 7. enacts, that by 
the death of the king no action thall be diſcontinued ; but all 
proceedings ſhall ftand good as if the fame king had been 
living. 

When the plaintiff hath ſtated his caſe in the declaration, 
it is incumbent on the defendant within a reaſonable time to 
make his defence and to put in a plea; or elſe the plaintiff 
will at once recover judgment by d:fault, or nihil dicit of the 
defendant. 

Defence, in its true legal ſenſe, ſignifies not a juſtification, 
protection, or guard, which is now its popular fignification ; 
but merely an oppoſing or denial (from the 4rench verb defender) 
of the truth or validity of the complaint. It is the conte/tatio 
litis of the civilians; a gencral aſſertion that the plaintiff hath 
no ground of action, which aflertion is afterwards extended 
and maintained in his plea. For it would be ridiculous to 
ſuppoſe that the defendant comes and defends (or, in the vul- 
gar acceptation juſtifies) the force and injury, in one line, and 
pleads that he is Net guilty of the treſpaſs complained of, in 
the next. And therefore ia actions of dower, where the de- 
mandant docs not count of any injury dune, but merely 
demands her endowment. Raftal. Ent. 234. 

And in affizes of land, where alſo there is no injury alledg- 
ed, but merely a queſtion of right ſtated for the derermination 
of the recognitors or jury, the tenant makes no ſuch defence. 
Beth of real ations, 118. : 

In writs of entry, where no injury is {tated in the count, 
but merely the right of the demandant and the detective title 
of the tenant, the tenant comes and defends or denics Lis 
right, us ſuum, that is (as I underſtand it, though with a 
{mall grammatical inaccuracy) the right of the demandant, the 
oaly one expreſsly mentioned in the pleadings : or elſe denies 
his own right to be fuch, as is ſuggeſted by the count of the 
demandant, 

And in writs of right the tenant always comes and det-nds 
the right or the demandant and his ſeiſin, jus prædicti S. ei 
ſeiſinam ipſius, Co. t nt. 182. (or elſe the ſeiſi of his anceſtor, 
upon which he counts, as the caſe may be) and the demandaut 
may reply, that the tenant unjuſtly defends his, the deman- 
dant's right, and the ſeiſin on which he counts. Ne. Narr 
230. edit. 1534. Ay 
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All which is extremely clear, if we underſtand by defence an 
* or denial, but is otherwiſe inexplicably difficult. * 

he courts were formerly very nice and curious with reſpect 
to the nature of the defence, fo that if no defence was made, 
though a ſufficient plea was pleaded, the plaintiff thould 
recover judgment. C. Lift. 127. 

And therefore the book, entitled ve narrationes or the 
new talys, (edit. 1534.) at the end of alinvit every count, nar- 
ratio, or tile, ſubjoins iuch defence as is proper for the 
defendant to make. 

For a general defence or denial was not prudent in every 

fituation, ſince thereby the propricty of the writ, the compe- 
tency of the plaintiff, and the cognizance of the court, were 
allowed. By defending the force and injury the defendant 
waved all pleas cf mitnumecr; (T hekal. Dig. I. 14. . t. pag. 
35”-) by defending the damages, all exceptions to the perſon 
of the plaintiff; and by defending either one or the other wher, 
and where it ſhould behove him, he acknowledged the juriſ- 
diction of the court |. 
But of late years theſe niceties have been very defervedl 
diſcountenanccd; (gag. 217. £d. Raym. 282.) though they 
itill ſeem to be law, ic inſiſted on. Cort. 230. Ld. Raym. 
117. 

After defence made, the defendant muſt put in his plea, 
But, before he picuds, he is intitled to demand one /mpariance, 
(Vid. tit. Imparlance) or lictntie laquenmdi, and may have more 
granted by conicat of the plaintiff; to ſe: if he can end the 
matter amicably without farther ſult, by talking with the 
plaintitf. 

A practice, which is (Gi:b. Hit. Cm. Pi. 35.) ſuppoſed to 
have ariſen from a principle or religion, in obedicace to that 
precept of the golpel, ** agree with thine advcrlury quickly 
wi: lit thou art % te zuny with hin. darth. v. 25. 

And it may be obi rved that this gofpel precept has a plain 
reference to the Raman lu of the twelve tables, which expreſsly 
directed the plainiiit and demiidaut to make up tC matter, 
while they were in the wiy, or going to the pracor; in 


** 


—— 
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® The true reaſon of this, fays Zoets, {on rel aKion, gi. 11.) I could 
never yet find. 

7 En la defence fone ii} ckoſes entendantz * per tant quil detende tort et 
force, home doyt enteudre quil e excuſe de cort 3 luy ſurmys per counte, et 
fat ſe partie al ple; et per tant quil deſende les damages, il athrme le partie 
able detec reſpandu: st per tant quil de ende eder quant il devera, il accepte 
la poiar de courte de conwtrt wn rice 1:5” 1. * Mod, tence. our. 408. alis. 
1534-) Zee allo ls. Lit. 17, | 
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via, rem uti facunt oralo, There are alſo many other previous 
ſteps which may be taken by a defendant before he puts in his 
plea. He may, in real actions, demand a view of the thing 
in queſtion, in order to afcertain its identity and other circum- 
ſtances. He may crave oer of the writ, or of the bond, or 
other ſpecialty upon which the action is brought; that is 
to hear it read to him; the generality of defendants in the 
times of antient ſimplicity being ſuppoſed incapable to read it 
themſelves; whereupon the whole is entered verbatim upon 
the record, and the defendant may take advantage of an 

condition or other part of it, not ſtated in the plaintiff's 


declaration. In real actions alſo the tenant may pray in aid, 


or call for aſſiſtance of another, to help him to plead, becauſc 
of the feebleneſs and imberi'lity of his own eſtate. Thus a 
tenant for life may pray in aid of him that hath the inheritance 
in remainder or reverfion; and an incumbent may pray in 
aid of the patron and ordinary: that is, that they ſhall be 
joincd in the action and help to detend the title. Foucher 
allo is he calling in of ſome perſon to anſwer the action, 
that hath warranted the title to the tenant or defendant. 
This u: ſtill make uſe or in the form of common recoverics, 
which are grounded on a writ of entry; a ſpecics of action 
that we may remember relies chiefly on the weakneſs of the 
tenant's title, who therefore vouchcs another per ſon to war- 
rant u. If the voucher appears, he is made defendant inſtead 
of the vouchor : but, if he afterwards makes default, reco- 
very thal' be had againſt the original detendant ; and he fthall 
recav-r over an equivalent in value, againſt the deficient 
vouchee. In athics indeed, where the principal queſtion 13 
whether the demar ant or his anceſtors were or were not in 
poſfeſſion til the ouſter happened, and the title of the tenant 
is little if at all) dncuſicd, there no vouch: r is allowed: but 
the tenant may bring a writ of warrantia carte againſt the 
warrantor, to compel him to aftift him with a good plea or 
defence, or elle to render damages and thc value of the land, 
if recovered againſt the tenant. F. N. B. 135. 

In many rea! actions alſo, (Dyer 137.) brought by or againſt 
an infant under the age of twenty-one ycars, and alto in 
actions ot debt brought againft him, as heir to any deceaicd 
anceitor, either party may ſuggeſt the nonage of the infant, 
and pray that the proceedings way be deferred till his full age, 
or in our legal phraſe that the infant may have his age, and 
that the pare! may demur, that is that the pleadings may be 


For more concerning this ſce title Oyer, 


ſtaid ; 
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ftaid ; and then they ſhall not proceed till his full age, unleſs 
it be apparent that he cannot be prejudiced thereby. Finch. 
L. 360. 

But, by the ſtatutes of Weftm. 1. 3 Edw. 1. c. 46. and of 

Glocefter 6 Edw. 1. c. 2. in writs of entry ſur diſeiſin in fome 

icular cafes, and in actions aunceſtrel brought by an in- 
fant, the parol ſhall not demur : otherwiſe he might be 
deforced of his whole property, and even want a maintenance, 
till he came of age. 

So likewiſe in a writ of dower the heir ſhall nor have his 
age; for it is neceſſary that the widow's claim be immediately 
determined, elſe the may want a preſent ſubſiſtence. 1 Rell. 
Atr. 137. | 

Nor ſhall an infant patron have it in a qyore impedi?, (ibid. 
138.) fince the law holds it ncceffary and expedicnt, that the 
church be immediately filled. It is in this ſtage alſo of the 
cauſe, if at all, that cogn/zance ot the ſuit mult be clained or 
demanded ; when any perfor or body corporate hath the 
franchiſe, not only of Holding picas within a particular limited 
juriſcliction, but alſo or the czgalgance of pleas : and that, 
either 40i/5-ut any words exclutive of other courts, which 
intitles the lord of the franchite, whenever any ſuit that bo- 
" longs to his juriſdiction is commenced in the courts at 1 
minſuer, to demand the cognizance thereof; or with eh 
excluſive words, which alto entiite te defendant to ple to 
the juritdiction of the court. 2 J. 0 Razm. 836. 10 bd, 
12G. 

Upon this claim of cognizance, if ail need, all procer ings 
ſhall ceaſe in the ſuperior court, and the plaintiff is [cit at 
liberty to purſue his remedy in the ſpecial juriſdiftion. 48 
when a ſcholar or other privileged perſon ot the univerſities 
of Oxford or C:mbridge is impleaded in the courts at Vein. 
er for any cauſe of action whatſocver, unleſs upon a queſtion 
of frechold. 

In theſe caſes, by the charter of thofe learned bodies, con- 
firmed by act of parliament, the chancellor or vice-chancellor 
may put in a claim of coonizance; which, i! made in duc tim: 
and with due proof of the facts a.tedged, is regularly allowed 
by the courts. Hardy. 505. | 

It muſt be demanded before any imparlance, for that is « 
ſubmiſſion to the juriſdifton of the fuperior court: and ir will 
not be allowed if it occaſions a failure of juſtice, (2 Yen'r 
263.) or if an action be brought againſt the pertor Limiclf 
who 
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who claims the franchiſe, unleſs he hath alſo a power in ſuch 
caſt of making another judge 

When thelc proceedings arc over, the defendant muſt then 
put in his excuſe or plea. Pleas are of two forts; dilater, 
pleas, and picas to the ation. Dilatory pleas arc fuch as tend 
merely to delay or put oft the ſuit. by queſtioning the pro- 
priety ot the remedy, rather than by denying the injury: 
pleas to the action are ſuch as diſpute the very cauſe of ſuit. 
The former cannot be pleaded after a general imparlance, 
which is an acknowledgment of the propriety of the action. 

1. Dilatory pleas are, I. Lo the puriſdiion of the 
court - alledging, that it ought not to hold plea of this injury, 
it arifing in ales or beyund fea; or becauic the land in 
queſtion is of antient demetne, and ought only to be demand- 
cd in the lord's court, 'r. 2. To tic diſability of the 
plaintiff, by reaſon whertof he is incapable to commence or 
continue the fuit ; as, that be is an alien enemy, outlawed, 
excommunicated, attainted of treaſon or telony, under a 
fremunire, not in rerum natura (being only a ſictitious perſon.) 
an infant, a feme covert, or a monk profeſicd. 3. In ababe- 
ment : which abatement is either of the writ, or the count, 
for ſome defect in one of them; as by miſnaming the defen- 
dant which is called a mi/noſrmer ; giving him a wrong addition, 
as e&/quire inſtead of Fnight; or other want of form in an 
material reſpect. Or, it may be, that the plaintiff is dead; 
for the death of either party is at once an abatement of the 
uit. And in actions merely perſonal, arifing ex delicto, for 
wrongs actually done or committed by the defendant, as treſ- 
paſs, battery, and flander, the rule is that 44e perſonali- 
ritt cum perſona; (4 Inf. 315.) and it never ſhall be revived 
eituher by or againſt the executors or other repreſentatives. 
vor neither the executors of the plaintif® have received, nor 
thote of the defendant have committed, in their own perſona! 
capacity, any manner of wrong or injury. But in actions 
=71Qng ox cantractu, by breach of promiſe and the like, where 
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He. 7. Teur beo, M. 8. Hen. 6. 20. In tais latter caſe the chan- 
ener of Oer elaimed cognigarce of an action of treſpaſs brought again:it 
knit; wich was Gifailowed, becaule he thould not be judge in his own 
e. The wrgument ue: by Berjeant Rolfe, on behalf of the cogniaance, is 
76K 264 v rrh tranſer' hug. — leo vous dirai un f ble. En aſcun temp. 
Leit un Pape, ct avoit fair un grand (ente, von le cardinals vin drent a luy e. 
*#to7enr A jun, 5 pol: et ii dit, © judia me:“ et ils diſoyent, uon 
doffumus, qui cane ectlefe ; judica teipfum :“ et I apoitoi” dit, “ judico 
we cremeri; et dit cozebuttus; et apres fuit vn faint, Et in ceo cas il 


dent dt. juge demene, es iat n'eſt pas inconvenient guc un home Git juge 
enn ne 
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the right deſcends to the repreſentatives of the plaintif, and 
thoſe of the defendant have aſiets to anſwer the demand, 
though the ſuits ſhall abate by the death of the parties, yet 
may be revived againſt or by the executors: (Mar. 14.) 
being indeed rather actions againſt the property than the per- 
ſon, in which the executors have now the ſame intereſt that 
their teſtator had betore. 

Theſe pleas to the juriſdiction, to the diſability, or in 
abatement, were formerly very often uſed as mere dilat 
pleas, without any foundation of truth, and calculated only 
for delay; but now by ftatutc 4 & 5 Ann. c. 16. no 
dilatory plea is t be admitted, without affidavit made of the 
truth thereof, or ſome probable matter ſhewn to the court to 
induce them to believe it true. And with reſpect to the peas 
themſclves, it is a rule, that no exception ſhall be admitted 

inſt a declaration or writ, unleſs the defendant will in the 
ſame plea give the plaintiff a better; {Prownl. 139.) that is, 
ſhew him how it might be amended, that there may not be 
two objections upon the fame account. 

All pleas to the juriſdiétion conclude to the cognizance of 
the court; praying judgment, whether the court will 
„have farther cognizance oft the fuit:” pleas to the difability 
conclude to the perion ; by praying “ judgment, if the ſaid 
A. the plaintitt ought to be anfwered :” and pleas in abate- 
ment (when the ſuit is by original) conchide to the writ or 
declaration; by praying © judgment or the writ, or decla- 
ration, and that the faroe may be quaſhed,” ra7ur, made 
void, or abated: but, i. the action be by bill, the plea muſt 
pray © judgment of toe dit,” and wot of the declaration; 
the bill being here the original, and the declaration only a 
copy of the bill. 

When tiicle dilatory pleas arc allowed, the cauſc i, either 
diſmiſſed from that urifdic on; or the pluintiti is ſtaycd till 
his difability be removed; or ke is obliged to fire out a 2: 
writ, by leave obtained rom the court, (Co, Ltr. 271.) or 
to amend and ncw-frame his declacation. Lut when on the 
other hand they are ovorrnlcd 55 f:rixoictts, the detendant has 
judgment of Hit eier, or to datiert rrer in ſome better 
manner. Tt is then: then bent un nim to plead, 


2. A pliea e the aft ; tiiat is, to aniwer to the me: its 
of the complaint. I his is done by cuntctiins or deny- 
ing it. 


4 — + 5 , . = z =, » 1 . 3 MILES? * : * 8 
A confcilion of the complaint is not very us 7. for 


then the defendant word probably end the matter Hdner; 
or not plead at all, but iautzer judgment to go by delault. 
wet 
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Yet ſome:imes, after tender and refuſal of a debt, if 4. 
creditor haraſſes his debtor with un action, it then becomes 
neceflary for the defendant to acknowlege the debt, and plead 
the tender; adding that he has always been ready, faut tmp 
tri and ſtill is ready, wncore priſt, to diſcharge it: for 
tender by the debtor and retut.l by the creditor will in. alt 
caſes diſcharge the coſts, (1 Veh. 21.) but not the debt ittell; 
though in ſome particular caſes the creditor will totally loſe 
his money. Litt. ſe. 338. Co. Liit. 209. 

But frequently the defendant confeiles one art of the com- 
plaint (by a co2nevit adtionem in retpett thereot) and tiaverfes 
or denies the reſt: in order to avoid the expence of carrying 
that part to a formal trial, which he has no ground to litigate. 
A frecics of this fort of confeſſion is the poymert of more; int 
cet : which is for the moſt part neceſſary upon plcading 2 
tender, and is itfelf a kind of tender to the plalntiff; by an- 
ing into the hands of the proper ofticer of the court as much 
as the detendant acknowleges to be due, together with ttc 
coſts hitherto incurred, in order to prevent the expence ct 
any farther proceedings. This may be done upon what is 
calicd a hin; which is an occatounal application to thi: 
court by the partics or their countel, in order to obtain foie 
rule or order of court, which becomes neceffary in the pro- 
g reis of a cauſe; and it is uſually gzounded upon an He, 
tue perfect tenſe of the verb af7d:) being a voluntary oat: 
Ftore ſome judge or officer of the court, to evince the trutl 
Of certain facis, upon Which the motion is grounded: thoug:. 
no ſuch affidavit is veer flary for payment ot money into court, 
IF, after the money paid in, the plaintilf proceeds in his tuir, 
it is at his own per i]: for, if he does not prove more dus till 
is to pnid into court, he ſhall be non{uited and pay the daten- 
dant coits ; but he {hall ftill have the money 10 paid in, ter 
that the deſendant has acknowledged to be his due. In tac 
French law the rule of practice is grounded upon principles 
ioimewhat fimilar to this; for there, if a perion be tued for 
more than he owes, yet he loſes his cauſe it he does not tender 
{3 much as he really does owe. Sp. L. b. 6. c. 4. 

To this head may allo be referred the practice of what i, 
called a /et-off : whereby the defendant acknowledges the 
zaftice of the plaintiffs demand on the one hand; but, on 
the other, ſets up a demand of his own, to counterballance 
that of the plaintiſf, either in the whole or in part: as, if the 
| Plaintiff ſues for ten pounes due on a ncte of hand, the defen- 
dant may ſct off nine pounds due to himſelf for merchandize 
tte the plaint ill, and, in cafe he plceds ſuch ſet · off, muſt Pay 

the 
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the remaining ballance into court. This anſwers very nearly 
to the compenſatio, or fhoppage, of the civil law, (/. 15. 2. 
1.) and depends on the ſtatutes 2 Geo. 2. Cc. 22. and Þ Ges. 2. 
c. 24. which enact, that, where there are mutual debts be- 
tween the plaintiff and defendant, one debt may be ſet againſt 
the other, and either pleaded in bar, or given in cvidence 
upon the general iſſue at the trial; which ſhall operate as 
payment, and extinguiſh ſo much of the plaintiff's demand. 

Pleas, that totally deny the cauic of complaint are either 
the general iflue, or a ſpecra/ plea, in bar. 

1. The general iſſue, or general plea, is what traverſes, 
thwarts, and denies at once the whole declaration ; without 
offering any ſpecial matter whereby to evade it. As in treſpaſs 
cither vi et armis, or on the cafe, en culpabilis, Not guilty 
in debt upon contract, nil debet, he owes nothing; in debt 
on bond, n fuctum, it is not his deed; on an t, 
non aſſamſit, he made no ſuch promiſe. Or in real actions, 
nul tort, no wrong done; nul dien, ro diſſeiſin; and ina 
writ of right, that the tenant bas more right to hold than 
the demandant has to demand. 'L cle pleas are called the ge- 
neral itfue, becauſe, by importing an abſolute and general 


denial of what is aliedped in the declaration, they amount at 


once to an itiue 3 by which we man a fact affirmed on one 
tide and denied on the other. 

Formerly the general ittuc was feldom pieaded, except when 
the party meart wholly to deny the charge alledged againſt 
him, But whea he meant to diſtinguiſh away or palliate the 
charge, it was always ufual to fet forth the particular lacts in 
what is called a ſpecial plea; which was originally intended to 
apprize the court and the adveiie party of the nature and 
circumitances of the defence, and to krep the law and the tact 
diſtinct. And jt is an invariable rule, that every d:i-ace, 
which cannot be thus ſpecially pleaded, may be given in cvi- 
dence, upon the general iſſug at the trial. But, the ſcience 
of ſpecial pleading having been frequently perverted to the 
purpoſes of chicane and delay, the couris have of late in ſome 
1nſtances, and the legiflature in many more, permitted the 
general iſſue to be pleaded, winch lraves every thing open, 
the fact, the law, and the cquity of the cafe; and have allow- 
ed ſpecial matter to be given in evidence at the trial. And, 
though it ſhould ſcem as if nuch confuilon and uncertainty 
would fulow from fo great a reicxation oc the frifine!s 
anticutly obſerved, yet experience h2s thown it to be otherwilg; 
eſpecialiy with the aid of a her trial, in caſe either party be 
unfairiy furprized by the other, 
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2. Special pleas, in bar of the plaintiff's demand, are very va. 
rious, according to the circumſtances of the defendant's cafe. 
As, in real actions a general releafe or a fine, both of which 
maydeſtroy and bar the plaintiſf's title. Or, in perſonal actions, 
an accord, arbitration, conditions performed, nonage of the 
defendant, or ſome other fact which precludes the plaintiff 
from his action. A eee is likewiſe a ſpecial plea in 
bar; as in actions of aſſault and battery, ſon aſſault demeſue, 
that it was the plaintiff's own original aftault; in treſpaſs, 
that the defendant did the thing complained of in right of 
ſome office which warranted him fo to do; or, in an action 
of ſlander, that the plaintiiF is really as bad a man as the 
defendant faid he was. | 

Alſo a man may plead the ſtatutes of limitations in bar, 
or the time limited by certain acts of parliament, beyond 
which no plaintiff can lay his cauſe of action. This, by the 
ſtatute of 32 Hen. 8. c. 2. in a writ of right is fixty years: 
in aftifes, writs of entry, or other poticfiory actions real, ot 
the ſciſin of one's anceſtors, in lands; and cither of their 
feifin, or one's own, in rents, ſuits, and ſervices; fifty years ; 
and in actions rzal for lands grounded upon one's own feifin 
or poſſeſſion, ſuch poſſeſſion muſt have been within thirty 
years. Ly ſtatute 1 Aar. ,. 2. c. 5. this limitation does not 
extend to any ſuit for advowſons, upon reaſons given in a 
former chapter. But by the ſtatute 21 Fac. 1. c. 2. a time 
of limitation was extended to the caſe ut the king; fo that 
poſſeſſion for /xty years precedent to 19 [February 1623, is 2 
bar even againtt the prerogative, in derogation of the antient 

maxim * ywullumn tempus occurrit regi.“ 3 Talt. 189. 
By another ſtatute, 21 Fac. I. c. 16. twenty years is the 
time of limitation in any writ of for:n-don: and, by a con- 
ſequence, zwerrty years is alſo the limitation in every action of 
ejcEinent 3 for no ejectment can be brought, unleſs where 
the leſſur of the plaintiff is intitled to enter on the lands; 
and by the ſtatute 2: Jar. . . 16. no entry can be made 
by any man, unleſs Within two Tos after his right Hill 
accrue, As to all proc nal atiigns, they are limited by he 
ſtatute laſt mention... ta i venus alter ch caule Of action 
commenced; EXCENT 710 041k, of aſfauilc, baltery, WIC, and 
impriſonment, which rouſt he brought within fore years, and 
actions for words, waich mill be brought Witkin 27. years, 
after the injury committed, And by the ſtatute 31 Elig. c. 
5. all ſuits, indictni c: :s, ant intormations, upon any penal 
ftlatutes, where any forfeizure is to the crown, ſhall be ſued 
within zx0 years, and where the furſeiture is to 2 ſubject, 
within 
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within one year, after the offence committed; unleſs where 
any other time is ſpecially limited by the ſtatute. Laſtly, by 
ſtatute 10 U. 3. c. 14. no writ of error, or ſcire facias, ſhall 
be brought to z erſe any judgment, fine, or recovery, for 
error, unleſs it be proſecuted within twenty years. The uſe 
of theſe ſtatutes of limitation is to preferve the peace of rhe 
kingdom, and to prevent thoſe innumerable perjarics which 
might enfuc, if 2 man were allowed to bring an action for an 
injury committed at any diſtance of time. Upon both theſe 
accounts the law therefore holds, that “ intore/t reipblicae 
ut fit finit litium : and upon the fame principle the Athenian 
laws in general prohibited all actions, where the injury was 
committed five years before the complaint was made. Pit. 
Ant. b. 1. c. 21. 

If therefore in any ſuit, the injury, or cauſe at action, 
happened carlier than the period expreſsly limited by law, 
the defendant may plead the ſtatutes of limitations in bar : 
as upon an afſumfpf!, or promile to pay money to the plain- 
tiff, the defendant may plead 0. iet infra jex amn; 
he made no ſuch promiſe within fix years; which is an eiter- 
tual bar to the complaint. 

An eſtoppel is likcwiſe a ſpecial plea in bar: which happens 
where a man h:th done fome act, or executed ſome deed, 
which eſtops or precludes hin: front aver ing any thing to the 
contrary. As if renant for years (who hath no freehole)} 
levics a fine to another perſun. 'Thousg!: this is void as to 
ſtrangers, yet it ſhall work as an eſtoppel to the cognizor , 
for, if he afterwards brings an action to recover theſe lands, 
and his fine is pleaded againſt him, he thall thereby be eſtop- 
ped from ſaying, that he had no frechold at the tia, and 
therefore was incapable of levying it. i 

The conditions and qualities of a pica {which, as well as 
the doctrine of eſtoppels, will allo hold cquaily, mritats mice 
tandis, with regard to other parts of pleading) are, 1. "ha 
it be ſingle and containing only ore matter; tor duplicity 
begets confuſion. But by ſtatute 4 © 5 Au. c. 16. a man 
with leave of the court may plcad two or more di{tinct matters 
or fingle plcas; as in an action of aſſault and} battery, theis 
three, not guilty, /n afſault demeſne, and the ſtatute of limi- 
tations. 2 'That it be direct and poſitive, and not argumen— 
tative. 3. That it have convenient c:rtainty or time, place, 
and perſons. 4. That it anſwer the plaintiff's alicgations in 
every material pon: . That it by fo pleaded as to be 
capable of trial. 
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Special pleas are uſually in the affirmative, ſometimes in 
the negative, but they always advance ſome new fact not 
mentioned in the declaration; and then they muſt be averred 
to be true in the common form :— and this he is ready to 
verity.” — This is not neceſſary in pleas of the general ifſue ; 
thoſe always containing a total denial of the facts before ad- 
vanced by the other party, and therefore putting him upon 
the proof of them. 

It is a rule in pleading, that no man be allowed to plead 
ſpecially ſuch a plea as amounts only to the general ifſue, or a 
total denial of the charge; hut in ſuch a cafe he ſhall be dri- 
ven to plead the general iſſue in terms, whereby the whole 
queſtion is referred to a jury. But if the defendant, in an 
aſſiſe or action of treſpaſs, be defirous ro refer the validity of 
his title to the court rather than the jury, he way ſtate his 
title ipecialiy, and at the lame time give colour to the plaintitf, 
or ſuppoſe him to have an appearance or colour of title, bad 
indeed in point of law, but of which the jury are not com- 
petent judges. As if his own true title be, that he claims by 
feoffment with livecy from 4. by force of which he entered 
on the lands in queſtion, he cannot pleac this by itfelf, as it 
amounts to no more than the genera! iſſue, nul tort, nul difſei- 
fn, in aſſiſe, or not guilty in an action of treſpaſs. But be 
may alledge this ſpecially, provided he goes farther and fays, 
that the plaintiff claiming by cal. ur of a prior deed of fcoffment, 
without livery, entered; upon whom he entered; and may 
then refer himſelf to the judgment of the court which of 
theſe two titles is the beſt in point of law. Dr. & Stud. 
8 3. 

When the plex of the deſendant is thus put in, if it does 
not amount to an ihue or total contreliciion of the declara- 
tion but only evades it, the plaintifi may plead again, and 
rep.y to the deicndant's ples: either traveriing it, that is, 
totally denying it; as if. on an action ot debt upon bond the 
defendant pl-ads feluit ad d'ern, that he paid the money when 


due, here the plaintiff in his re$7c0212 may Ctaiy traveric 
this plea, by denying tliat the defendant paid it: or he may 
alledge new matter in contradiction to the deferdint”s plea 
as when the defendant plcads ro award wude, the plaintit: 
may reply, an ſet forth an ati award, and aſfign a breach : 
or the replication may c:rfe's and aui, the pica, by fome new 
matter ur diitinction, contiitent with the plaiveitr's former 
declaration; as, in an action for treſpaſſing upon land where- 
of the pluintifF is cite, if the defendant thews a title to the 
land by deſcent, aud that therefore he had à right to _ 
an 
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and gives colour to the plaintiff, the plaintiff may either tra- 
verſe and totally deny the fact of the deſcent; or he may 
confeſs and avoid it, by replying, that true it is that ſuch de- 
ſcent happened, but that ſince the deſcent the defendant him- 
ſelf demiſed the lands to the plaintiff for term of life. To 
the replication the defendant may reyoin, or put in an anſwer 
called a rejoinder. The plaintiff may anſwer the rejoinder by 
a ſur-rejoinder; upon which the defendant may rebut ; and 
the plaintiff anſwer him by a /uz7-rebutter. Which pleas, re- 
plications, rejoinders, ſur-rejoinders, rebutters, and ſur-re- 
butters anſwer to the exceptio, repiicatio, duplicetio, triplicatio, 
and guadruplicati of the Koman laws. inft. 4. 14. roc. | 

5. r. 5. c. 1. 

The whole of this proceſs is denominated the pleading ; in 
the ſeveral ſtages of which it tuut be carefully obſerved, not 
to depart or vary from the title or defence, which the party 
has once inſiſted on. Lor this (which is called a departure 
in pleading) might occaſion enudicls altercation. Therefore 
the replication muſt ſupport the declaration, and the rejoin- 
der muſt ſupport the plca, without departing out of it. Ae 
in the caſe of pleading no award made, in conſequence of a 
bond of arbitration, to which the plaintiff replies, ſetting 
forth an actual award; now the defendant cannot rejoin that 
he hath performed this award, for ſuch rejoinder would be an 
entire departure from his original plea, which alledged that no 
ſuch award was made: therefore he has now no other choice, 
but to traverſe the fact of the replication, or elſe to demur 
upon the law of it. 

Yet in many actions the plaintiff, who has alledged in his 
declaration a general wrong, may in his replication, after an 
evaſive plea by the defendant, reduce that general wrong to a 
more particular certainty, by affigning the injury afreſh with 
all its ſpecific circumſtances in ſuch manner as clearly to aſcer - 
tain and identify it, conſiſtently with his general complaint ; 
which is called a new or novel ig Ent. As, if the plaintiff 
in treſpaſs declares on a breach of his cloſe in D. and the de- 
fendant pleads that the place where the injury is faid to have 
happened is a certain cloſe of paſture in D. which deſcended 
to him from B. his father, and fo is his own frechol l; the 
plaintiff may reply and aſſign another cloſe in D. ſpecifying 
the abuttals and boundaries as the real place of the injury. 
Pro. Abr. t. Treſpaſs, 205. 284. 

It hath previouſly been obſerved that duplcity in pleading 
mit be avoided. Every plea muſt be ſimple, intire, —— 
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and confined to one ſingle point; it muſt never be entanglect 
with a variety of diſtinct independent anſwers to the fame 
matter; which muſt require as many different replies, and in- 
troduce a multitude of iſſues upon one and the tame diſpute, 
For this would often embarrafs the jury, and ſornetimes the 
court itſelf, and at all events would greatly enhance the ex- 
pence of the parties. Yet it frequently is expedient to pleac 
in ſuch a manner, as to avoid any implied admifſion of a fact, 
which cannot with propricty or ſaſety be pofitively affirmed 
or denicd. And this may be done by what is called a protefia- 
bien; whereby the party interpoſes an oblique allegation or de- 
nial of ſome fact, proteſting (by the gerund, proteſ/ands) that 
tuch a matter does or docs not exitt; and at the tame time 
avoiding a direct aftirmation or denias. ir Edward Coke 
hath defined a prote ft ation (in the pithy diale ct of that age) to 
be an exclution of a concluſion.“ 1 %. 1245. 

For the uſe of it is, to fave the party irom being concluded 
with reſpect to fome fact cr circumitance, which cannot be 
directly affirmed or denied without falling into duplicity os 
pleading ; and which vet, if he did not thus enter his proteſt, 
ne might be deemed to have tacitly waived or admitted. Thus, 
while tenure in villenage fubfilced, if a villein had brough: 
an action againſt his lord, and the lord was inclined to try the 
merits of the demand, and at the fame time to prevent an- 
coucluſion againſt himſelf that he had waired his figniory ; 
he could not in this cafe both plead affirinatively that the 
plaintiff was his villein, and alſo take iſſue upon the demand; 
tor then his plea would have been double, as the former alone 

would have been a good bar to the action: but he might havc 
alledged the villenage of the plaintiff, by way of proteſtation, 
and then have denied the demand. By this means the future 
vaſſalage of the plaintiff was ſaved to the detcndant, in caſe the 
iſſue was found in his (the defendant's) favour. Co. Litt. 
126, | 

For the proteitation prevented that concluſion, which would 
otherwiſe have reſulted from the reſt of his defence, that he 
had enfranchiſed the plaintiff; ſince no villein could maintain 
a civil action againſt his lord. So allo if a d. fendant, by way 
of inducement to the point of his defence, alledges (among 
other matters) 2 particular mode of icit.n or tenme, which the 
blaintitt 13 und ling to vid nit, and vet deres to take itſue or 
the principal point of the Curetice, he nut deny the en or 
tenure by way of prott tation, and tien traverſe the de- 

tenkve matter. So, latily, if an award be tet forth by the 
plzigtiilt, and he can ation 2 USTELL u OE ert Of it (vis. the 
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of a ſum of money) and yet is afraid to admit 
the performance of the reſt of the award, or to aver in ge- 
neral a non-performance of any part of it, leſt ſomething 
ſhould appear to have been . he may fave to him- 
ſelf any advantage he might hereafter make of the general 
non-performance, by alledging that by proteſtation; and 
plead only the non-payment of the money. 

In any ſtage of the pleadings, when cither fide advances or 
affirms any new matter, he uſually (as was {aid) avers it to be 
true; © and this ke is ready to verity.” On the other band, 
when either ſide traverſes or denies the facts pleaded by his 
antagoniſt, he utually tenders an iffuc, as it is called; che lan- 
e of which is different according to the party by whom 
the iffue is tendered : for if the rcv:rſ: or denial comes from 
the defendant, the ifſuc is rendered in this manner, and of 
this he puts himſelf upon the country ” thereby ſubmitting 
himſelf to the judgment of his peers : but it the traverſe lies 
upon the plaintiff, he tenders the ue or prays the judgment 
of the peers againſt the defendant in another form; ; thus, 
c and this he prays may be cnquircd of by the country.“ 

But if either fide, (as, for inſtance, the detendam) pleads a 
ſpecial negative plea, not traverſing or denying any thing that 
was before alledged, but diſcloſiug ſome new negative matter; 
as where the ſuit is on a bond, conditioned to perform an 
award, and the defendant pleads, negatively, that no award 
was made, he tenders no iſſu- upon this plea z becauſe it does 
not yet appear whether the fact will be diſputed, the plaintiff 
not having yet afferted the cxiſtence of any award; but when 
the plaintiff replies, and ſets forth an actual ſpecific award, if 
then the defendant traverſes the replication, and denics the 
making of any ſuch award, he then, and not before, renders 
an iffue to the plaintitf. For when in the courſe of pleading 
they come to a point which is affirmed on one fide, and de- 
nied on the other, they ore then faid to be at ifue; all their 
debates being at laſt contracted into a fſingle point, which 
muſt now be determined cither in favour of the plaintiff or or 
ihe defendan: 
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SECT. III. Of the Natrre and Quality of Pleas and 
Pleadings, and alſo the /ianner how to make Defence. 


ADINGS are all the ſayings of the parties to ſuits 
ſubſequent to the count or declaration; namely that 
which is contained in the bar, replication, and rejoinder, 
and not that contained in the count itſelf : and therefore 
defaults in the matter of the count are not comprized 
within miſpleadings, or infufficient pleading, nor arc reme- 
died by the ſtat. of 7Jeofails, 32 H. 8. but only the mit- 
pleading or inſufficient pleading committed in the bar, re- 
plication, and rejoinder, are there provided for. But thefc 


alſo are remedied by the ſtat. 18 Li. c. 13. See tit. 


5 ls. 

e muſt here obſerve that if a plea may be taken to 
two intents, it ſhall be taken moit ftrongly againſt the 
party who pleads it; and this agrees wich Co. Com. upon 


Litt. for every man is preſumed to make the beſt of his 


own cate ; O& ambiguum placitum interpretari debet conire 
proferentem. Co. Litt. 303. b. 3 H. 5. 2. 

And every plea ought to be entered, therefore when 
excommunication was pleaded againſt the plaintiff, and not 
entered, judgment was given againſt the defendant. 

In debt, covenant, account, annuity, detinue, ejectment, 
replevin, 2d deliverance, calc, treſpaſs, trover, aſſault and 
battery, you make a full defence, and fay, via. comes 
ard defends the force and injury when,” &c. 

And ſo in all cafes, where you are to defend the wrong 
ſuppoſed by the plaintiff; and it is failure in ſubſtance if it 
be omitted. lv. 210. | 


'The rule is, that in real actions, when you plead for 
the defendant to uſe theſe words, “comes and ſays” 


and in perſonal actions ** comes and defends the force and 
« injury when.” See Com®leat Soll. 227. 

And a plea is ſometimes taken more ſtrictly for the an- 
ſwer or defence of the defendant, to the count or decla- 
ration of the plaintiff, and are ſometimes general, and 
ſometimes ſpecial. 

The general pleas are {uch as, nan culpabilis, not guilty. 

[Riens arere, nothing in arrear. 

Nil debet, he ewes nothing, and the like; theſe are by 
iong uſage fixed and known to all. 

he ſpecial pleas are numerous, as, fer dwre/s, by force. 

er 
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Per minas, by threats. Pleas in excuſe, juſtification, and 
the like. Finch. Ley. 3590. Plow. 343. Co. Litt. 303. 

Special pleas in bar of the plaintiff's demand are very 
various according to the circumſtances of the defendant's 
caſe, as in real actions a gencral releaſe or a fine, both of 
which may deſtroy and bar the plaintiff's title; or in per- 
ſonal actions, an accord, arbitration, conditions performed, 
nonage of the defendant or ſome other fact, which 
precludes the plaintiff from his action. 3 Vol. Black. Com 
306. 

A juſtification likewiſe is a ſpecial plea in bar; as in 
actions of aſlault and battery, /on aſſauit d:meſne, that it was 
the plaintiff's own original allault ; in treſpaſs, that the de- 
fendant did the thing complained of in right of ſome of- 
fice which warranted him fo to do; or, in action of flan- 
der, that the plaintiif is really as bad a man, as the de- 
teadant ſaid he was. Bid. 

„Spec ial picas arc uſually in the affirmative, ſometimes in 
the negative, but they always advance ſome new fact not 
mentioned in the declaration, and then they mult be averred 
to be true in the common form; and this he is ready to 
iH.“ But this is not necellary in pleas of the general 
Mur; thoſe always containing a total denial of the facts 
before advanced by the other party, and therefore putting 
him upon the proof of them. 3 Vel. Black. Com. 308. 


SECT. IV. Vat Matters may be avoided by way of 
Piea, & e converto. 


F a fine be impoſed contrary to law, as if it be joint, 

when it ought to have becn feveral; or if it be unrea- 
lonable and cxceffive, this may be avoided by plea and 
judgment of the court, in which the ſuit depends, reſolved 
Gedfrey's caſe, Co. 11. Rep. 44. a. b. 

So if the matter be cram nam judice, the party nay avoid 
it by way of plea, without a writ of error. Aarſhal/ea 
caſe. Co. 10 Rep. 77. a. 

It I jeafe land for life, and afterwards grants to the 
leflee, that hc {hall be diſpunithable for waſte, he thall have 
benefit of this by way of plea, and fhall not be put to 
his writ of covenant. 19 H. 6. 63. 

And outlawry may be avoided by plea for matter ap- 
parent; as by omiflion of the proceſs, or by APO) ; 

| ! 
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but it is otherwiſe of miſnomer, impriſonment, and ſuch 
like. 33 H. 6. 1.6 

And if one be outlawed by the name of F. 8. generally, 
he ſhall not be received to ſay, by way of plea; that there 


are two 7. S. ſcil. eigne & puiſne ; but he is put to his 
identitate nomine. 21. E. 4. 54. 


If the addition of the name of the town be omitted, or 
if no procl. mation be made, in the county where the 
party dwells; yet the outlawry ſhall not be avoided by way 
of plea, but the party is put to his writ of error. 39 H.6 


— 


SECT. V. What things Mall be made good by plea, & e con- 


verſo. 


F a count, bar, or replication be defective in reſpect of the 

omiſſion of any circumſtance, ſuch as time, place, c. this 
may be made good by the plea of the adverſe party, but 
if it be inſufficient in matter it cannot be falved. Ce. Lit. 
303. 5. 

If a ſcire facias to execute a fine or a judgment be returned, 
and no mention of thote names, per qu2s premonitus fuit , and 
the party appears 2nd pleads to this, the defect is falved, and 
it is no error. 3 H. 7.8. 

If double matter be pleaded, and iſſue taken upon one, 
the plea is made good and tingie ; but it is otherwiſe of two 
matters pleaded, where the one goes to the whole. 5 E. 4. 
124-4 45-454. 6 KL. 4. 2-8 
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3 ECT. I. Of the ſeveral parts of Pleading, and rules of di- 
rection in Pleading. 


H E regular parts are theſe, (to wit) the count, bar, 
replication, rejoinder, ſurrejoinder, rebutter, and ſur- 
rebutter for pleading may extend fo far before iſſue joined. 
And note, that good matter ought to be pleaded in proper 
zorm, in apt tirue, and in due order; elſe the party will loſe a 
great advantage in law ; as firſt of all, one ſhould plead to the 
zuriſdiftion of the court ; next to the perſon ; 3dly, to the 


count; 
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count; 4thly to the writ z and laſtly to the action of the 
writ: and the count ought to be conformable to the writ, the 
bar to the count, and the judgment to the count. Certainty 
is required in pleading ; but of thefe there are three kinds. 
1. Certainty in general, and this is ſufficient in counts, replica- 
tions, and other pleadings on the part of the plaintiff, 2dly. 
Certainty to a common intent, and that ſufficeth in bar, which 
is to defend and excuſe the party. 3dly. Certainty in every 
particular, as in eſtoppels. He who pleads in abatement of 
the writ, or a plea ſince the Parein continuance, ought to 
plead certainly, as in the caſe of Hawkins againſt Moore, Cro. 
2. 261. 

And if iſſue he not joined upon any of the abovementioned 
regular parts ot pleading, or mis}oined, or any of the plead- 
ings have been ill or vicious, or part of the matter contained 
in the plaintiffs ſuit is omitted to be anſwered, the court will 
award a repleader, but not after demurrer, except in ſpecial 
caſes. Brown's , nal. 2. | 

The irregular or collateral parts or picading are denomi- 
nated. 1. Demurrers to any parts of the pleadings above re- 
cited : or, 2dly. Demurrers pen evidence given at trials. 3dly. 
Pleas to entries of writs or /cire ferns. 4tly. Bills of excep- 
tion to verdif:. gthiy. Pleas to entries of writs of error. 
Brown's Anal. 2. 

Some bave improperly confdered pleadings as the matters 
ſubicquent ot the declaration only, v2. what is contained in 
the bar, replication, and rejoinder, | contrary to the fentiments 
of our anceſtors, who underſtood the count or declaration, 
and all acts entered upon record relative to plaints, ſuits, or 
«Ctions before the tame, as well as thoſe after to be pleadings, 
which appears evidently manifeſt from the order ot pleadings 
mentioned by Z:7t. in his Tenures, allo in the introduction of 
this book, and allowed by all ages, viz. ſt. To the juriddic- 
tion of the court. 2dlx. Pleading to the perſon of the plain- 
tif. 3dly. To the count: or declaration. 4thly. To the wrir. 
Ithly. To the action of the writ, and in bar of the action. 
Here obſerve that the tirit, ſecond, fourth and fifth pleas muſt 
nndenizbly be taid to be plcadings before the declaration. 
Brorun'e Anal. 2. 

The pleadings to the perton are villenage, outlawry, alien, 
Fart de protection, profeſlion, cxconimangement which is no 
plea in qui tam actions. 7 Co. 60, 

In pleading the laſt, the defendant muſt ſhew the letters of 
excommunication, which plea does not abate the writ, for upon 
the plaintiff's ſewing his letters of abſolution in court, he 

ſhall 
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ſhall have a reſummons againſt the defendant, and by the 33 
of H. 6. 23. profeſſion or alien may be alſo pleaded to the ac- 
tion. Heath's Max. 21. 

Pleas to the count are divers, as variance from the writ, 
wanting form, or ſufficient declaring upon the condition, azd 
the like as the caſe requires. Fearh's Max. 21. 22. 

Pleas to the writ are of two forts, viz. the one apparent in the 
writ of which the defendant may at all times take advantage, 
and the other reiting upon the plea of the defendant, as mi/- 
nomer, fointenancy, non tenure, non habetur aliqua talis villa, or 
over-dale and nether-dale of the place where the action is 
laid, and not of which the defendant is named; unleſs in 
caſes where outlawry lies; and that the lands lie in A. and 
not in B. and the ike; all which the defendant is bound to 
take in time, and to fee he be not concluded of them by hi: 
general appearance, continuance, or imparlance. Fleat/": 
Max. 22. 

And note, that it appears ia a report 3 Eliz. that if the de- 
fendant for matter apparent, picad to the writ, he ſhall in the 
beginning and ending of his pica, felere judicium de brevi; bu: 
otherwiſe in the concluſion only. Heath's Max. 22. 

Pleas to the action of the writ are, where by the plaintiſſ's 
own declaration, or the defendant's plea, it appears that the 
plaintiff cught not to have the fame but another writ; and a:; 
26 fl. 8. root Brief. 459. the detendant may chooſe either to 
conciude to the writ, or to the action of the writ And fo 
Y Ed. 4. 31. where dower was brought againit a guardian, and 
he faid he was no guardian, judgment: de brevi. Hcath's Max. 
22. 17 

And pleas ſhould have inducements to the ſubſtance of the 
plea; but here the inducement need not be certainly alledged, 
as the ſubſtanc of the plea, Every plca alſo muſt have its 
proper concluſion, as pleas to the writ to conclude to the 
writ, pleas in bar to conclude to the action, and eſtoppels to 
rely on eſtoppels. 10 Mad. 166. 

In fome cafes averment of pleas is neceflary, in others 
not; as we tall ſhew more particularly hereafter.21 F. 4. per 
Pigot. 


Pleas 
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Pleas ſhould ever be in due time, right form and order; and 
it is a general rule, that in no cafe the defendant {hall plead be- 
fore the declaration.“ 

There requires in every plea two things, the one, that it be 
ſufficient in matter; the other that it be deduced and cx- 
preſſed according to the terms of law; and if either of theſe 
be wanting it is good cauſe to demur. Vin. Abr. 16 V. tit. 
Plead. 377. 

To conclude, every plea muſt be fo framed that it may give a 
full anſwer to the matters {et forth in the declaration, to wit, 
all ſuch as are material to be anſwered unto; and if it do lo, it 
is a good plea, be it a general or ſpecial plea. Vin. Abr. tit. 
Plead. 378. 


SECT. IL. Of fermality in Counts, Bars, Replications and 


Rei ci riders, 


N a cui in vita, where the writ was g,ꝗ, clamat jus ſuc, 

it all be intended fee-fimple; and for this intent that 
the count was, that they were ſeiſed in their demeſne, as 
of frank-tenement, this was held not good. per Cur. 29 II. 
6. 38. 

And in 9 H. 6. 41. it is faid, it one in attachment upon a 
prohibition docs not expreſsly declare, that the prohibition 
was delivercd to the defeadant, ir w1s ul: for there is ſaid to 
be a form to be obierved. Feats Haw. 4. 

By Newton, where the demandant in a precipe quod reddat 
counterpleads the voucher, that the voucher, nor any ot his 
anceſtors had any thing, he ſhall be concluded, S & hoc petit quad 
inguiratur, Oc. Alſo note, that ſometimes an iſlue ſhall be 
without replication or rejoinder. 22 H. 6. 57. 

If a man counts againtt J. 5. that he came by certain goods 
by trover, fraud, and deceit, the form of the count is not good, 
becauſe it appears there was no privity or confidence to make 
any deceit, Cc. Dyer 121. 6. 

King H. 3. made a lcaſe tor ycars to C. excepting the greai 
trees, and afterwards granted ihe reveriion and the trecs to 


— — 23 


® If a man de to plead his peerage, it is net neceſſury to bave 4 writ, or toe 


that he is uns parium regri, but to plead the letters patents, or wwr it "ft ſuramons ot 


nis anceſtor, and ſhew that he ſat in parliament, and derive hes pedigree trom 
ſuch anceftor. But a Biſhop WhO is ferfed of his barony injure ecclc; ; and 1s noc 
noble in his biocd, he oy at to plead that he is unt. part. mm ror, .. Shin; 
eat. Trin.S W. & M. B. R. in ca ſe of the Ring and ne cr Bars. . 


the 
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the duke ot Noxjolt, who demiſed the land and trees to B. 
nbſque impetratione va; tha duke was attainted; the K. 
grants the fee to S. who enfeaffs D. in fee, and enters into an 
obligation to ſave harmleis the perſon of D. and the premiſſes 
touching any intereſt of B. by the ſaid leaſe B. cuts down the 
trees, D. brings debt on the obligation; but becauſe in his 
replication he does not thew, that B. claims the trees by force 
of the leaſe, nor concludes with un int damniſie; it was ad- 
judged againſt him for fault form. 2 / liz. Dyer 184. 

Alſo where in tae beginning of the replication the words 
gued bene & terum eft, were omitted, this was held not agreca- 
ble to form. 9 Elia. Dyer 254. b. 

In debt for arrears of r nt, the plaintiff declares, that his 
termor demiled the term to the defendant, and that the de- 
fendant entered, and was poſſciſcd, and for arrears, c. the 
defendant demurs; for this that the plaintiff does not alledge, 
that the termor who demiſed the term, made an executor, and 
that the defendant entered by their agreement, and becauſe 
he does not fay, virtute cujus legationis the defendant was 
poſſeſſed, and held not chargeable for any rent. I Elia. Dyer 
299. 5. 

But in a quare impedit, if the count has ſubſtance, it ſhall not 
abatc for default of form, by the ſtat. 36 FE. 3. Ca. 15. 14 
Eliz. Dyer 306. ö. 


In an action of treſpaſs for taking my ſervant, the writ 


or count ſhall not make mention of the retainer ; other- 
wiſe it is if the action be founded on the ftat. of Labou- 
rers; for in this caſe the retainer is traverſable (which) 
obſerve. 22 H. 6. 31. 


SECT. III. Of formality in joining iſſue in Fleading. 


NE that two affirmatives in pleading, to wit, one 
on the part of the plaintiff, and the other on the 
part of the defendant, would not be tuffered, for it is not 
according to good form of pleading; as an jiſſue ſhould 
conſiſt of an aftirmative and a negative. 32 H. 6. 23. b. 
24- 

And with this agrees the 2 Eliz. Dyer, that where an 
Hu: was joined on two aſſirmatives, the iſſue was not well 
toined. 2 Eliz. Dyer 174. 6. 


SECT. 
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SECT. IV. Of Inducements in Pleas. 


HAT which is alledged by way of conveyance, or in- 

ducement to the ſubſtance ot the matter, need not 
be fo certainly alledged, as that which is the ſubſtance it- 
ſelf and giſt of the plea. Vid. Ce. Com. Litt. 303. a. 
Plawd. 65. 81. Cro. Fac. 362. 


SECT. V. Of Formalitiecs to be nfed in the con) ufion 
of 72 4 3 and when 10 conclude lo the Aion, and when to 


the Vr 


HERE the act is not merciy void, but only voidable, 

the party ſhall ſay judgment f the action, and not 
non eft fatum. 1 H. 7. 15. 

And where the conclufion is in the affirmative, the ſpe- 
cial matter is not waived; but where it is in the negative, 
there it is regularly waived. Co. Comm. Litt. 303. b. 

Where ſpecial matter is pleaded, and the conclufion 
(WL fe} or © ſe ces is to the point of the writ or action, 
the ſpecial matter is waived. P. 27 H. 8. PI. 34. and it 
is a tender ot the general iſſue. Pie. 66. a. 

But where one has ſpecial matter and plcads it, and con- 
ciudes with the general iſſue, it waives not the matter præce- 
dent; as in debt, to plead unlettered j Hint non eff fo&um ;; 
or a ſpecial payment, M int riens luy doit; or for one to plead 
thar he was jointenant with his fcoffee at the time of the 
feoffment, and int riens paſſe per le fait. 10 Ed. 4. 3. 

And the pleadings of every man ſhall be taken moſt ſtrong- 
ly ag:inft himſelf, for every man is preſumed to make the 
beit of his own cate. Cs. J. i-. 303. 

Where payment in another county, or levied by dif- 
treſs, is pleaded, the detendant ſhall conclude Je eee, hen. 
nothing. 34 EI. 0. 17. 18. 

In Ludin, and other places where they have ſpecial ar int 
not to he 1: npleaded elſewhere, there they conclude 7ragmert 
of the tor, and thall not conclude to the zur: Auction by 
Babington and Rolfe, for every plea ought to have an apt 
concſuſion; and 33 of Ii. 6. ty. where the defendant's plea 
proves that the plaintiff may have another writ in the fame 
cQurt, 
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court, there he ſhall conclude to the writ and not to the jy. 
riſcliction. 8 H. 6. 19. 

It a man pleads to the action, he ought to demand jd. 
ment of the action; if the defendant pleads to the writ, and 
conoivdes co the action, he thall be condemned; becauſe 
tis concluſion he hath airaited the writ to be good, the 
fune lau if he plead to the juriſdliction, and conclude to the 
writ. 8 77. 6. 28. Hab's Mex. 33. 37 of H. 6. yt. 
in forcib entry. 

It ond plends in abatement of the writ, and concludes 
gud: iment of the action, this is not good, becauſe by his conciu- 
nion he aſirms the vrt, and therefore the plea is repugnant 
in itfclf, But if one pleads to the afim, and concludes 
fuulgment of the writ, it is good. 36 H. 6. 17. 

It one picad ſufficient matter in bar, and demand judgment 
of the uri, this matter ſhall be taken to be to the adn, 
and not to the writ, according to his. concluſion. 36 HZ. 6. 
24. 
In an aſſiſe of a manor, the defendant ought to plead a 
fine levied of the entire manor, and conclude againſt one 
plaintiff, and plead againf the other plaintiff a recovery of 
the entire manor; and demand judgment of the moiety of 
the other plaiaiilf, and held good by the court in reſpect of 
the apt concluſion. 37 L. 6. 24, Er. 

And it another court ſhould hold plea, the party ough: 
not to conclude to the writ, but to the juriſdiction. 38. E. 
6. 19, 

A plea that the pleintiff is an alien, is a plea to the action; 
vet where the detendant conciudes to the perfon, as he may, 
he can after deriand the view. Vid. 32 H. C. 23. tbat it he 
picads, that the plaintilf is an alien, he may conclede to the 
perion, or to the :civon, at his option. $27. 6. 55. 

If one pleads to the writ and concludes ro the action, 
this ſhall be taken as a plea to the action. 4 H. 6. 27. 

In treſpaſs againſt one J. of 7. defendant faid that at the 
time of the writ purchaſed he was dwelling at D. in &. 
this is no plea; for he ought to conclude in the negative, 
per totam cur. 19 H. 6. 1. 

If one pleads an indenture, the concluſion of his pic: 
ought to be, as in th: ſame indenture more fully apprar-:; 
or that theſe ar» a. the cournants comprized, &c. 26 H. 8 
Dyer 27. ; 

Where the concluſion of the plea was, fo ſeiſtus £05, i- 
icems that is not good; but that it ſhall be according tothe 
ufual form, (to wit) de tali flats obiit inde feifitrs, 4 O13. 
Dyer 143. @. 

It 
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If a man pleads an eſtoppel, and concludes to the writ, 
it is not good; fo if he plcads in bar and cenciades to the 
writ. 22 H. 6. 53. 

In an action brought by the huſband only, where the wife 
ought to be named in the writ, the defendant ſhall not fay 
judgment of the action, thus he who plcads eſtoppcl, and relies 
upon it, ſhall not ſay, judgment , he action. Lidford's 
caſe, Co. 11 Rep. 52. a. 


— — 2 ä _ —_— 


— * 3 


SECT. VI. Of Arerments of Pleas. 


OUNTS, or thoſe which are in the nature of counts, 
(- need not be averred as in avowry. Vid. Co. Comm. Lait. 
303. a. Heath Max. 35. 

Yet in the books of entries it is ſometimes uſed in avow- 
ries, and moſt commonly in all pleas of replication, but ne: 
in rejoinders; neither does it feem to be hurtful, if ufed 
where needleſs, for it is then but ſurpluſage, & ſurplyſagiun: 
non nocet. All pleas in the affirmative ought to be averred, 
& hoc paratus eff werificare, Fc. Heath Max. 35. 

But upon the gencral iſiue, or 2 plea in the negative, or a 
plea apparent in the writ, there ſhould be 1 aber ment; and 
27 H.3. 14. adjudged, that upon 2 challenge to the array 
there needs no averment. 4 Mar. Der 134. 

In a writ of entry en le guibus, the demandant alledged 2 
remitter to himſclf, and that he was ſeiſed until the defendant 
difleiſed him, and did not conclude, & hoc paratus eft weri- 
ficare, yet it ſeems the plea was good, for no exception was 
taken to it. By Coke's Rep. lib. 8. cafe of the city of Landen, 
and lib. g. 54. Averment need not be of what is apparent as the 
conſtitution made in London concerning the fale of wares, and 
merchandizes appearing to be agreeable to, and warranted 
by their charter, the ſame needs not be averred to be ſo ? and 
if the fon bring an affize of mort anceſtor, he needs not aver, 
that it is within the time of limitation, becauſe it appears to 
be fo. Heath Max. 38. 

And by the ſame author, lib. 7. 40. although any othe- 
conſideration, than what is a deed, may not be averred ; ye. 
where there is an expreſs conſideration in itſelf in the cul. :; 
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* It is a maxim in law that averment is vain, if the le judge the contrary 
Hob. n <6. 
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as where an uſc of land is limited to a wife; this implies 3 
ſufficicat conſideration in itſelf, and therefore needs no aver.. 
ment. Alſo that which is apparent to the court, by neceſſary 
collection out of the record, need not be averred ; and where 
a ſtat. is recited, there one may not aver, that there is no ſuch 


record; for ſuch an averment does not lic againſt a record, ſurpl 
being a thing of a ſolemn and high nature; but an averment n 
is but an allegation of the party. Pract. Reg. pa. 19. 20. Pr 

* 


If in an action of treſpaſs brought by a commoner againſt a 


ſtranger for putting his cattle in the common per quod com- and 
muniam in tam amplo made habere non potuit, the defendant 85 B 
Pleads a licence from the lord to put his cattle there, but does | 
not aver there is ſufficient common left for the commoners, jon 
this is no good plea. 
DE 2 800. 
er. VII. Of the Manner and rm of pleading » 
Seifin or Poſjefſron ; and when one ſhall ſay in dominico A 54k 
| ſuo, &c. ard when the contrary. \ 
| F the inheritance docs not favour de domo, nor any thing — 
| may be received out of it, for defraying of the charge ot * 
a man's ſuſtenance, and his houſe, as in cate of an advowſon, 0 
although one has an abſolute ownerſhip and property, as he * 
has in lands or rents; yet he may not plead, that he is ſeiſed re: 
of this in dominico ſuo ut de fado. Co. Comm. Litt. 17. | 


But where one pleads the grant of an office for life, and 
fays virtute cujus peoſſeſſionatus fuit, this is not a good plea ; for 
being in frank-tenement he ſhall fay ſeiſitus eff. 6 Ed. 6. 
Dyer 79. b. 4 & 5 of Ed. 6. Dyer 69. b. 70. | 

In all cafes when the fee is conditionally given or deter- 
minable, the plea ſhall be, that he was ſciſed in his demeſne 


as of fee, without ſhewing the commencement of his eſtate ; th 
but if tenant in tail bargain and fell to the bargainee his heirs * 
by deed inrolled ; although this is an eſtate deſcendible during fir 
the life of tenant in tail, yet ths ſure way is to plead the ſpecial 

matter, and not to lay, that he was ſeiſed in dominico ſus ut de 6 


7 E. 6. Dyer 85. 


Where it was faid that the king was ſeiſed in deminico ſuo ut f 
de feds, and not in jure coronæ; yet held ſufficient; becauſe 8 
the pleading was more clear. £dward Scyinor's caſe, Co. 

10 Rep. 98. a. | | 4 

Where the plca was, that the maſter and ſcholars were : 


ſeiſcd 1: d731inico ſus ut we feds, without ſaying in right of the 
college, yet the plea was held ſufficicutly good; and thus 
where 
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where it was omitted, the King's being ſciſed in jure 
corone, yet there the plea was ſufficient in reſpect of the words 

of the ſtatute, which are, habendum Regis & ſurcceſſeribus. 
Ma. Dyer. 103. b. 

In the pleading a leaſc for life, which paſſed by livery, it is 
ſurpluſage to plead an entry of the leſſee. If an ailiſe be 
brought of tithes, he ſhall lay in dominico ſus ut de feeds, Fon 
they are viſible, and are not reſembling a reverſion, fealty and 
ſuit, which arc not tangible. Lidferd's cate Co. 11. Hep. 
and caſe of monopolics Co. 11. Rep. 85.b. 7 Ed. 6. Dyer 
8 

put it it ſhall not be ſaid that he ws ſeiſed in dominics ſus ut de 
feds of an annuity. 5 Elia. Dyer. 221. 

In a guid permittat” of a way by piclcription brought, and 
pleads, that he was ſciſed of it in deminies ſuo ut de fads and 
good. 30. H. 6. 7. 

Pleading that one was ſciled ut de iibero tenement, will ſerve 
for an eſtate tail, as well as for an eſtate for lite. 1 Ala. Dyer. 
100. &. b. 

Where termor for years juſtitics the taking cattle damage 
feaſant, and pleads a lcaſe tor years made to him, and does not 
lay by force of which he catered, and was pollcfled, this plea 
is not formal. 2 Fl. 3. Dyer. 171.6. 

Soalfo where the avowant plezcs, that he was ſeiſed in da- 
minico ſuo ut de fir» or the whole, parcel being in reverſion, 
this was not a good plca, for he ougnt to have divided it in his 
plea by moities. 9 EL. Dyer. 257. 4. 

In caſe of an election exception was taken to the pleading, 
becauſe he pleaded gud ſciſitur fuit in d:minico ſus ut de fads 
before his election made, by which he had taken upon him 
to determine the eſtate before the election. 11 Eliz. Dyer 
218. 28. 

In dower the defendant pleads an aflignment of rent, out oi 
the land to the wife, in fatisfaction of her dower, and becanic 
he did not fay, that he was tarre-tenant at the time of rhe al- 
fignment, it was adjudged againſt him. 20 Eliz. Dyer 361. 

In a writ of entry in the nature of an affiſe brought by the 
iſſue in tail, he ſha [ not ſay, ques ip? fuit ſciſitus in dominice fa 
ut de feds talliats ; for this is not the form; but he ſhall ſay in 
all caſes, ut de libero tencments, which is proper for all eſtates, 
and is not repugnant. 23 H. G. 14. 

In a formedon it ſuflicerh 10 lay, "that his anceſtor was 13: — 
and need not ſay, that he who gave it to him was ſeiſcd; but 
it is otherwiſe in an aſſiſe. 10. H. C. 21. 22. 


And 
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And to fay that ſuch a perſon gave, without ſaying that he 
was ſeiſed, and gave, is a good declaration. 19. H. 6. 25. 

Laſtly in debt, or formedon, in the count gave or demiſed ie 
good; but in the bar by way of title, he ought to alledge 
/eifin ;, fo alſo in avowry demiſed is ſufficient, alledging ein. 
34 H. 6. 48. 


— 


— — 


SECT. VIII. Of Surpluſage in Plrading. 


F either party plaintiff or defendant alledge more than i; 

neceſſary, to introduce new matter repugnant and contra- 
diftory to what went before in any point not material, this 
will not vitiate the pleadings, according to the maxim title per 
anutile non Titiatur ; and cach redundant or repugnant part 
ſhall be rejected, eſpecially after a verdict; ſo though there be 
a repugnancy in any material point, though this is not aided 
after verdict, yer if it appears, that the verdict was given on : 
different part of the declaration, or if the plaintiff releaſe fuch 
repugnant part, judgment ſhall be given for him. Co. Lili. 
303. Plow. 232. 502. Co. 42. 19 H. 6. 30. 32. Saad. 
282. 

Surpluſage ſhall never make the plea vicious, but where i: 
is contrary to the precedent matter. Reg. Plac. 103. Co. Com. 
Litt. 103. 6. 

And in pleading of a leaſe for life which paſted by livery, 
it is ſurpluſage to plead an entry of the leſſee. Lidford's Ca/e. 
Co. 11. Rep. 52.4.6. 

Although the bar was ſuperfluous ; yet the defendant ſhall 
take advantage of the inſufficiency of a count. HBidem. 

If in a c-/av?t the tenure be alledged by homage, fealty and 
rent, and the demandant declares, qucd in factendo ferviiia 
prædicta ceſſavit; yet theſe words ſhall be taken by reaion- 
able conſtruction, (to wit) /uch ſervices as a ceſſavit might be. 
In treſpaſt for entering his clote ro Juli 44 Eliz. contra pacem 
Domine Regine Els. & Domini Regis nunc, after vercict this 
was moved in arreſt of judgment, and held that theſe words 
Dom ui Regis nunc were but ſurpluſage. Cro. Jac. 377. : oddingter: 
v. Wiliin, Carth. 95. vid. $194ver 28, where it is held that this 
would not be good on demurrer. If an action be brought, 
and the plaintiff concludes his declaration with a contra for main 
flatiiti, and there happens to be no act of parliament in the 
eale, the words contra frmen fiatuti ſhall be rejected as ſur- 
pluſage. Vent. 13 Maru v. Rich. Vide juſtice Henhams 
g. Rep 8.0. . Mor 

An 
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An afſumpfit had and received by the defendant for the 
plaintiff, ad u/um of the defendant, and verdict upon non 
aſſumpſit for the plaintiff, on motion in arreit of judgment the 
court held, that theſe words ad uſum of the defendant, ſhould 
be rejected, being inſenſible and repugnant, and then the 
promiſe is for money had and received by the defendant for 
the plaintiff, which is well. Salt. 24. pl. 7. Ld. Raym. 
» Compns 115. pl. 79. 12 Mad. 510. Palmers v. Stanley. 
Med. 42. Sid. 306. 2 Keb. 615. S. P. | 
Surpluſage in pleading of an act of parliament, by allega- 
tion of more than the ſtatute ordains, ſhall not be prejudicial 
to the party who plcads it. Vide /.ibrum. 7 kliz. Dyer. 240. 
241. | 
And alſo the number of years alledged in an action prior is 
ſurpluſage, but works no eſtoppel or prejudice, neither is this 
iraverfable. 12 Eliz. Lyrr. 289. 
Thus in cyectiane firme turpluſage in the count is not vicious. 
14 Eliz. Dyer. 304. 305. 
ce for years covenants, that he does not cut down 
trees and enters into an obligation to perform covenants in 
debt upon the obligation; the breach was affigned for the 
cutting of 20 trees, and the jury tound that he bad but cut 10 
trees only, notwirhſtanding this falſe ſuppoſal the plaintiff had 
judgment, for the covenant is broken, and the reſidue 
ſurpluſage. 


S ECT. IX. Of form of pleading in general. 


| N trefpaſs. to ſay that the plaintiff difleiſed the defendant, 
and that the defendant entercd, notwithſtanding that this 
is an immediate ouſter, yet it is a good plea; becauſe it is of 
another thing; otherwiſe it is in an aſſize, fer totam curiam. 
2 Ma. Dyer. 115. a. b. 

And if a man pleads that he has another addition, which is 
given to him, he ſhould ſay, 4% day of the writ purchaſed. 5 
Ao X *Þ 7 200 

Pleading ought to be direct and not argumentative. Co. 
Litt. 303. a. 

A. plea in bar that defiroys the plaintiff's action argumen- 
ratrvely, is not good. Telv. 223, 

In debt on a leafe for years where the land lies, and not 
wacre the leaſe was made, by profoit, it was held, payment 
to be no plea, wichovt anſwering to the action, to wit, that he 

Cc 640 ol 
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owed him nothing; but otherwiſe it is when the action is brought 
where the leaſe was made. 33 H. 6. 3. b. 4. 4. 

In treſpats of cattle taken in 7. the defendant pleads in 
bar, that the place where the plaintiff ſuppoſes, is an houſe 
of which F. S. was ſciſcd, and enfeoffed him, by which he 
took the cattle damage feaſant, but this is not a good plea; 
for this reaſon that by intendment the plaintiff intends T. in 
which he aſſigns the treſpaſs, to be a ville, and then it is not 
good form of pleading to fay, that it is a houſe, and there- 
tore he amended his plea, and ſaãd that the houſe was in the 
ville of T. Sc. IL. 5 L. 4. 124. 6. 

In a replevin where one juſtitics as bailiff to J. S. he ſays, 
quod bene cognovit captionem averierum, c. but where he 
juſtifies in his own right, he ſhould plead, quod bene advicer. 
and if a man plcads a bargain and fale, he ought to plead by 
force of which and of the ſtatute he was ſeiſcd, Sc. Bevil's 
caſe Co. 4 Rep. 6. a. 

If one brings an cjectione firm.r de una capella, it is not for- 
mal, but he ſhould have brought it of an houſe. Harper's 
caſe Co. 26. a. Vide lbrum. 

A traverſe in the life time of S. where it ſhould have 
been before he was born, was held void. 33 H. 6. 49. 4. 

In a quare imped:t in alledging a preſentation, it is requi- 
fite to ſay, that he was inſtituted and inducted tempor. pects. 
Vid. Specot's caſe Co. 5. Rep. <7. a. | 

An entry upon diſſciſin, the tenant pleads jointenancy of 
the feoffment of one C. the demandant ſays, that before CG 
had any thing, he was teifed until the faid G. entered upon 
him, and made a feoffment, here the plea is not good, with- 
out ſaying that G. entered on him, and diſſeiſed him, becauſe 
an entry in general may be intended a legal entry. 22 H. 6. 
43. . ; 

1 he form of pleading in contingent uſes, after they are in 
N, is this following, /c:li:et, virtute cus, & vigore actus 
parliamenti, c. de uſibus in faſſeſſionem transferendis, Ched- 
leigh's caſ- Co. 1. Rep. 133. 4. 

I he dercendant pleads, that he entered as ſon and heir to 
him in the reverſion, claiming by force of a deſcent, this is 
ſufficient, although pleaded by the word as for and heir. 5 H. 
7. 1. Vid. 3 Ma. Dyer 132. b. 

But where one claims trees as dotards in pleading, it is noi 
ſufficient to fay, that theig trees belong to the defendant ; 
but ke ought to aver d fafo, that they are dotards, elle it is 
not good form of pleading : and where the mayor and bur- 
ﬀckes of Plynzuth tærined themielves in pleading to be de 
 privato 
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pri vato confilio burgi, they might have pleaded more aptly, as 
that they were de privato conſilio majoris & burgenſium. James 
Bagg's caſe Co. 11. Rep. 94. a. 

It is no plea for the defendant to ſay, that J. enfeoffed him, 
and that the plaintiff claiming by colour of a feoffment, where 
nothing paſſed, enters ; for the law intends, that this is no 
feoffment, without livery. But the uſual form is to ſay, 
that the plaintiff claiming by colour of a deed of feoffinent 
where nothing paſted, De. for by the deed without livery 
not any thing pailed. Dr. Loyfield's caſe Co. 10. Rep. 
89. 

"Where one obliges himfelf, that he and his aſſigns (in the 
copulative) docs ſuch an act, and pleads not inthe copulative, 
that he and his afligns did this, but omits the word offiuns, 
for this rea ſon, the plen wis held infullicient. 38 1. 8. 
Dyer 27. 6. 

* debt if one plcad; pwinent in the fame county where 
the action is broug'tt, he ovaht to rely on the debet — 
theſe words pretextu qucrum have reverence to all mefne ſteps 
and conveyances, that were mentioned before, by which the 
portion de d:/mes was conveyed to the poi:chion of the King. 
33 H 8. Dyer. 50. J. 51. a. 

When the defendant pleads that 4. was tenant for life, 
the reverſion to him, and does not lay expectant, it was 
held to be crror. 1 Ma. Dyer 03. 6. 

It a man pleads, that another was feiſed, and one feoffed 
him, he is not requires to ; far, that tae feoffment was to his 
uſe ; for this ſhall be ſo intended, till rhe contrary be ſhewn. 
5 F. 7. 33- a 

Obſerve it is not good form of pleading to fay, quad inden- 
tura teſlator, quad demiſit; but he ought to thew, quod demiſit 
de facto. 3 Na. Dyer 112. 6. 

If one pleads 5. r factum fawn datum primo die Fannuarii, & 
deliberatum quarts die Fantuari; he oupnt to tay primo delibe- 
ratum quarto die Tanuwrus; tor otherwiſe fo74in ſuum imports, 
that it was his Geed primo die Faruarii 12 Eliz. Dyer 
291. 

And where jointenancy was pleaded after the voucher and 
bar it was held to be prepoſterous, and thall not be regarded. 

In treipa}s it is no plea to fav, that the houſe and the dloſe 
are in the ſame place 3 ; but different in a recipe qui reddat; 
becauſe in one cate the cloſe hall be recovered, and not in 
the other. 22 JI. 6. 7. 

Before we conciude under this title, form of pleading, it 
will not be hupropcr to point out forme particular technical 
| 6 modes 
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modes of expreſſion made uſe of in the defendant's pleadings, 
which are no more than his defence againſt the plaintiff; 
theſe alſo are divided into two forts, v:z. the half defence, 
and full defence; the former conſiſts in the omitting the 
word quando, or wherefore in the concluſion, viz. comes & 
defends the force and injury, &c. and the latter is conſtituted 
by the inſertion of it. 

After having thus curſorily taken notice of each, it may 
be found requiſite to particularize more cxactly, where and 
when each are uſed, and alſo ſome more neceſſary diviſions to 
which the full defence is ſubject in many actions, namely, 
aſſiſe, dower, darein preſentment, mortanceſtor, per que ſer- 
vitia, attaint and ſcire facias, the defendant ſhall only tay, 
venit & dicit without any other defence. 34 H. 6. 33. Er. 
Abr. tit Defence. 

And in the old writ of an aſſiſe of nuſance in the common 
pleas there ſhall be defence, otherwiſe not. 46 Ed. 3. 23. 

In the title of half defence in the old books it appears, that 
in a plea to the juriſdiction or perſon, the d-fendant cannot 
ſafely make more than half defence; for if he imprudently 
adds to the fame the words quando, &c. which make the wholc 
defence the ability of the juriſdiction and perſon is immediately 
thereby admitted ; but in pleading to the writ, one may 
make a full defence as appears by all the books of entrics. 2 
Ed. 4. and 40 Ed. 3. and 35 H. 6. and alſo 7 H. 6. 

In fome cafes the full defence is ordinary, and in others 
ſpecial : the ordinary full defence in ſome actions being comes 
& defends the force and injury, wherefore, c. and in others 
venit & defendit jus ſuum quando, Sc. Heath Max. 24. 

And where the defendant ſhall in his defence fay, venit & 
deferdit vim & injuriam, quando, &c, are the following 
actions, v/z. account, action on tie caſe, covenant, debt, de- 
tinue, ejectment, ue ifuffe vexas, partition, parco frafto, 
quore impedit, qua jure, replevin, reſrous, recaptione aver orum, 
ret, ratianubili parte bonurunt, rationabilibus eftoveri:s ; and in 
all actions when debt and treſpaſs are given bv the ſtat. alſo in 
all actions of freſpaſe, de claus fracto, or de claus & domi 
frachis, with their incidents, as e bladis & Herba depas. Q 
or de ſepibus, Matis, 4, or de binis cat. aſpartat, poliat. 
&c. or for battery, falle impriſonment, or menacing the 
plaintiff, or his ſervants, as allo in waſte and other perſona! 
and mixed actions. 

But in a writ of 7n/r:/7on, and every pracipe quad reddat, 
ayel, ec, and the Lis: the defence is, comes 5&9? defends jus 
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fuum guanda, &c. and in ſome caſes the defence is even 
more ſpecial than before. Lrook tit. Defence 45. 

As in recto quand) dominus remifit curiam ſuam, the defence 
ſhall be, venit & defendit jus predifti petentis & ſeiſinam ſuam 
quando, c. and in native habende the defence ſhall be, veni: 
&S defendit jus ſuum, & omuem nativitatem quando, Wc. 
Ibidem 16. 40. 

And alſo in actions upon the ſtat. of maintenance, labou- 
rers and the like; & in recaptione averiorum, the defence is, 
venit & defendit vim & injurtam quando, &c. & quicquid, &c. 
and in prohibition upon the ſtat. of R. 2. and H. 4. venit 
& defendit the ferce and injury, wherefere, &c. and very con- 
tempt, and whatſzever thing, &c. And in appeal of mayhem, 
as appears 40 a//,ze 9, the defence is, comes & defends the force 
and injury, and all felonies, and appeals of mayhem, and whatſc- 
ver thing that is againſt the peace domini regis corenam & 
_ «dryniiatem juas, Sc. Ibidem 23. 30. 31. 


PRIFILE G £ 
SG . . 
SECT. I. Privilege as an Attorney, and derivation of the 


award. 


H E word attorney, and in the low law Latin, atlarnatur, 

is derived of the French word (teur ner) vertere, ſignifying 
to hinder, or ſtop, as he prevents the proceedings from 
going on againſt his client for default of appearance; till ſuch 
ſeaſonable time as he is prepared for a defence, thence comes 
the participle torrne, verſus, converſus, and the fubſtantive 
(/our) wices, id ef}, celui qui vient & tour Pautrut; qui aſterius 
vices ſubit, meaning one, who ſuhſtitutes or comes himſelf in 
the place or ſtead of another; it fignifies in a legal acceptation, 
one appointed by another man to do ary thing in his ſtead, 
and is as much as procrrrator or ſyndicus in the civil law. F7eft. 
Symb. part the firit, lib. 2. fect. 559. thus defines them, 
** fuch perſons, as by conſent, commandment, or requeſt of 
another, take heed, fee and take upon them, the charge of 
other men's bulineis, in their abſence.” 

And in times more remote it appears, that thoſe of autho- 
rity in courts had it in their power, whether to ſuffer men to 
appear or ſue by another than themſelves; as it is evident 

from 
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from F. N. F. fol. 25. in the writ dedimus pote/ſlatem de attor- 
nato fac:endo ; where it is ſhewed, that men were driven to 
procure the king's writ or letters patent to appoint attornies 
for them. But it is fince provided by ſtatutes that it ſhould be 
lawful, without any ſuch circuity of proceeding. The name 
itſelf is borrowed of the Normans, as appears by the coutumier 
cap. 65. for the word a7t:rnati, or as fome read it turnait, is 
found in the ſame ſignilication, in the title“ de flatu regula- 
rium,” c. where the gloſſary fays, that attornatt dicuntur, 
procuratores, apud acta conſtituti. 

Our old latin word for it, ſeems to be re/ponſalis, which we 
find in Bracton, lib. 4. 31. and lib. 5. part 2. cap. 8. and 
at this day ſo it is in Scotland, Stene, coming de verbo ſigni- 
fying reſpon/alis, but eſpecially uſed for the defendant's 
attorney. Szgonns alſo in his firſt book, fol. 11. de regn» 
Italiæ, takes notice that this was in antient time the title even 
of the pope's ambaſſador. Cowe! Int. 

To conclude, an attorney is either general or ſpecial ; 
attorney general being one who by general authority is ap- 
pointed to all our affairs or ſuits; as the attorney general of 
the king which is nearly the ſame with procurator Cæſaris in 
the roman empire. Fohnſon's Dif. 


SECT. II. As an Attorncy. 


E ſhall conſider this title under the ſcven following. 
heads or diviſions, viz. the particular privilege an- 
nexed to that law officer denominated an attorney and other 
officers of the court. 2dly. To thoſe as baron of the cinqu- 
ports. 3dly. As a minter. 4qthly. As peer or lord of parlia- 
ment. 5gthly. As member of the lower houte. 6thly. As 
claiming the liberties of the ſtannary court. 7thly. Ans! 
laſtly, as being of the univerſity of Oxford or Cambridge, 


— 


SECT. III. Privilegium eft benefucium per nale & ext. 
guitur cum perſona. 3 Bulſt. 8. S' quaſe privata lex. 2 
Bulſt. 189. 


A N attorney is a perſon appointed to do any thing in the 
place of another, and has a general authority, or : 
ſpecial one for ſome particular purpoſe, fo that he is one 


by the conſent of another, charged with another man's bu- 
fineſs. 
The 
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The officers of each court enjoy the privilege of being 
jued, in thoſe courts only, to which they reſpeCtively belong; 
and the reaſon originally was, becauſe of the duty they are 
under in attending theſe courts, and leaſt their clients cauſes 
ſhould be neglected, if they were drawn to anſwer to actions 
in other courts, or in the country, and the reaſon is fo ob- 
vious we need not endeavour to iiluſtrate it more. Bacon's 
Ms. 1-6. 4. V.. 36. 

But the plaintiff muſt have the fame remedy againſt the 
officer, in his own court, as he might otherwiſe have had, 
in that where he ſucs him; for, it money be attached by 
foreign attachment in the ſheriff's court in London, he ſhall 
not have his privilege; as in this caſe the plaintiff would be 
remedileſs. 1 Saund. 67. 68. TurbilPs cafe. 

And here it is neceffiry to be obſerved, that this enjoyed 
privilege is under the reſtrictive confinement to thoſe ſuits 
only, which they bring in therr own right; or, are brought 
againſt them in their own right, for if they ſue or are ſued, as 
executors or adminiftratcrs, they then repreſent common per- 
ſons, and are not to have privilege. Bac. Abr. 4 J. 367. 

So that if a privileged perſon brings a joint action, or if an 
action be brought againſt him and others, he ſhall not have his 
privilege; 1 Vent. 298. Sal. 544. but this is ever to be un- 
derſtood, where the action is j2int, and cannat be ſcvered; for, 
if the action can be ſevered without doing any injury, the 
officer ſhall be intitled to his privilege. Bac. Ar. 4 V. 37. 

And it is ſaid that where he has abſented himſelf from his 
practice for a long time, that there he loſes privilege. Per 
Glyn. Stil. Prar. Reg. 8. 

Or if he be fuzd upon a cuſtomary action; as upon the 
cuſtom of foreign attachment in / ondon. Vide ante 1 Sand. 

But an action upon the caſe does not lie for ſuing him in 
another court, tho” knowing he had privilege. 1 Mad. 209. 

Note. An attorney ſues by attachment of privilege, and is 
ſued by bill, not as being in cuſtody of the marthal (when in 
the King's Bench.) But as an officer, and miniſter of court, 
preſent in court, c. And an attorney is of record in the 
King's Bench as well as in the C. H. and is intitled to his pri- 
vilege, as will be ſeen in the fubſcquent caſes. 


SECT. 


284 PRIVILEGE. 


SECT. IV. M bat fball amaunt to a goed plea as an Attorney. 


N attorney may plead that he is an officer to another 
K court as attorney of the C. C. to a ſuit in B. R. 2 Bul 
207. Lut. 195. Thomp. Ent. 4. Officina Br. 177. Brown's 
V. M. 400 

But it ſhall not be allowed upon motion, without plea. 
Sal. 544 

If he pleads privilege as an attorney, he may produce his 
writ of privilege. or admiſſion upon record, and conclude 
« 44 it appears by the record,” and then the defendant cannot 
be denied to be an attorney. Sal. 545. Skin. 582. 

Or ite may plead it without producing it, aud then it may 
be denied. 4“ 545. 

And an attorney ſhall not be ſworn to the truth of his plea. 
Hiil. 2 Ann. B. R. 6 Mod. Kep. 114. 5 Mod. 335. 

Note. An attorney of the common pleas — to the 
juriſdiction of the court per cur. he tholl not be ſworn to his plea, 
nor need the writ ot privilege be ſet out at large; and if mat- 
ter of fact be pleaded in abatement, and found againſt the de- 
fendant, judgment final ſhall be given, 

And privilege thall be allowed upon an attorney of the XK. B. 
pleading to a ſuit in C. E. Lut. 6 39. 

Nor is it neceſſary to alledge that he has clients there. Lut. 
1666. 

And the defendant need not alledge a venu where he is at- 
torney, for it ſhall be tried where the writ is brought, as being 
a perſonal privilege. Sal. 545. Carth. 363. 

Privilege alſo thall be allowed in a ui tam action. Sal. 

43. 
: But a preſcription to have privilege need not be fo preciſely 
alledged, for the court takes notice of it. Lut. 1666. 

Nor any occafion for its being affirmative, as it is matter in 

law not traverfable. Sal. 543. 


»„— 


SECT. v. l ſhall be corfidercd as a gd Plea fir an 
Attorney, when allowed, & e contrario. 


F an action by an attorney, 7. of the common bench againſt 
an attorney, marſhal, Sc. in B. R. the defendant upon 


pleading it ſhall nor have privilege. 2 £rownl., 266. 267. 
4 Leen. 193. Hard. 117. Grdb. 81. 


And 
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And this, though the attendance of the defendant is more 
neceſſary; for the other court was poſſeſſed of the cauſæ *. 
And if the defendant pleads that he is an oltorney, c. 
without ſaying, ** hat he was at the time of the «erit,” it is ill. 
1 Sal. 1 pl. 2. Penſe v. Parſons. Mich. 8 IV. 3. B. K. 

An officer ſhall not have his privilege upon pleading it 
againſt the ling; for, as the executive powar is lodged in the 
king, it would be unreaſonable, that his cuurt, which gives 
reliet to private perſons, ſhould protect any ſubject from being 
brought to juſtice, for offending agaiuit the laws, which 
concern the whole commonwealth. ro. Superſed. 2 Rl. br. 
274. 

An action may be brought againſt a f-rjcant at law in B. R. 
or other court at Wejiminſter-hall, though not cli-where. 
2 Lev. 129. 2 Mad. 297. 

If an action be by a man, as accountant or officcr ia the Ex- 
chequer, againſt an attorney in another court, upon pleading 
it he ſhall not have his privilege. Hard. 36; 

But otherwiſe if it be by one as debtor only, for that is 2 ge- 
neral privilege, which do.3 not take away privilege chewhere. 
Hard. 365. 3 Leon. 223. 

In an action qr: tam, at the ſuit of an informer, an attorney 
ſhall have his privilege. Vid. Bar. Abr. 1 . . 

But if an attorney of the common pleas be ſued in an op9a), 
he ſhall not have his privilzge; for his own court hath noc 
cognizance of this action. Pac. Abr. 1}. 5. 

An officer cannot plead his privilege, after 2 cal impar- 
lance ; becauſe, by once imparliag he allirnis the juritdiction 
of the court; but by the better opinion, it ſeems, that after a 
ſpecia' imparlance, he may plead his privilege. +r. Prem. 23. 
2 Rol. Abr. 273. Hard. 365. 1 Lut. 46. 1 Salk. 1. 

Plea of privilege by a ſerjeant, and held not a good plea, 
being without it. Stiles v. Serjeant Mead. Hill. 13 G. 
1 B. R. 2 Stra. 738. | 

He pleaded his privilege as a ſerjeant. with a writ a1.nex2d 
but for want of an Fdavit, that he had butineſs there, ard 
there only, the court ſet it atide, and fcrjcants at law and pro- 
thonotaries clerks, may picad in abatement; if ſued by 6:/7, 
inſtead of originul. Swain v. Girdler ferjeant at law, 1 Parts 
266. in C. P. 


— —ö * 


® It is obſerved, that the attendance of the pi»; as neceſſary in his court, 
as that of the Jeſen nt is in his, and therefore the cue is legally attached in: 2 
court, where the plaintiff is an officer. But this is 4 point of law, vow wiil 
known, aud eſtabliſhed by many late determinacions. 1 Fu. Bac, Afr. 7 
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Tue Cetendant was ſued by bill to which he demurred, in- 
fitting, he ought to be ſued by criginal and upon argument of 
the demurrer, a caſe was quoted, Baker v. Seindale in this 
court, Mich. 10. G. Rell. 360. that an action was brought 
againſt a prothonotary's clerk by crigina . He pleaded that he 
ſnould be ſued by %; to which the plaintiff demurred; 
2nd the court gave judgment, that the defendant ſhould au- 
fewer 671075 | 

So in actions for or againit an attorney, where no privilege is 
owe, as being an exccutor or adminiſtrator, he muſt ſue by 
original. 

Gage, an attorney of B. R. ſued as adminiſtrator by writ of 
privilege; and it was moved that he ought to ſhew by origina/, 
which «was granted; and therefore he took out his original. 
Paſc. 15. Fac. and the defendant appeared; the like opinion 
was given the Trinity term. E. converſo, for Drury, who 
was ſued as executor to his brother, by bill, being an at- 
torney. Trin. 14 Jac. Gage's caſe. Hob. 177. pl. 201. 


— — __—_ 
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SECT. VI. An Attorney is allowed, when ſued. 


A N attorney has a privilege to be ſued only in the cour: 
where he is an attorney, and he ought alſo to fue in the 
tame court. 1 Med. 119. | | 

And if he ſues and lays the action in Middle/ev, the venus 
fa!l not be changed, though the cauſe of action ariſes in ano- 
ther county; for his attendance is required at I/e/tmin//er. 
2 Vent. 47. But otherwiſe if he waves Midaliſe and lays the 
action in / audan or elſewhere. 2 Vert. 47. 


And if an attorney be ſued he nceds not find ipecial bail. 


1 Y-nt. i. 1 Mad. 10. 

50 it an attorney in . B. be ſued in B. R. by which he is 
fanpoſed to be in cuſtody of the marſhal, yet he may plead 
Kis privilege before he has allowed the juriſdiction of the . R. 
for his being in cuſtody of the marthal is by conitraint. 5 17:4. 
370. 1 Sal. 1. | 

But he thail not have privilege, where the action is againſt 
him and his wife. Dy. 377. 4. 1 Rel. 580. JI. 45. Cro. &/. 
$37. Tro. Par. and eme. 9. 

And if he once waives his privilege he cannot atterwards re- 
fume it, therefore atter iiſue, or plea in an action againſt him 
in an inferior court, he ſhall not have a writ of privilege. 
Dyer 287. a. in Marg. 


SECT. 
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SECT. VII. How an Attorney fhol! fue. 


F anattorney commences an action, the firit proceſs ſhall 
] be an attachment of privilege. Lut. 31. 

And a declaration by an attorney ſhall be in propria perſana. 
2 Saund. 415. Lut. 343. 3t. 

So alſo a declaration by a clerk of a prothonotary. Lut. 


But if an attorney ſue by original, he ſhould declare in com- 
mon form, and not upon his privilege; yet it is but form, 
and made good upon a general demurrer, 2 Lev. 39. I Vent. 
199. 
And he may declare by bill, or upon original, at his election. 
1 Vent. 199. 

To an action by an attorney for debt, or an ind:bi/ains 4 
ſumpſit for work and laber, Se. the defendant may plead, that 
un bill was delivered under his hand according to the flatute, 3 Jace 
7. 1 Sal. 86. Raym. 245. r that he has not delivered ſuch 
bill of charges.” Ray. 2.45. 

But _ is no plea upon an inſmul computaſſet. Sho. 48. 
1 Sa/. 

Nor . a ſpecial action upon the caſe. 1 Sal. 86. 

Nor to an action by an attorney for fees in an inferior court. 
Sha. 96. 1 Sal. 86. 

And hs defendant may pray, that his bill be preferred to 
the prothonotiry to be taxed, upon bringing the whole moncy 
into Court. Vid. Stat. 2 G. 2. 23. 


SECT. VIII. Vu an Attorney fhall be ſued. 


N attorney ſhall be fued by bill 2 and not by writ. 
Lut. 228. 223. Cliffs Ent. 572 

And though it be in cieftment,- before the new rules, 

it ſhall be by bill, in nature of a writ of ejectment. Dy. 


357-6. 
The bill muſt be filed, though there is a conſent to appear. 


Sal. 544. 

And the bi!l may be filed againſt kim at any time within the 
term. MA Ca. 75. 

But net after or before, thcugh it he upon the efioign day. 
Med. Ca. ic. Lal. 544. 
And 
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And where an attorney of the Common Pleas was arreſted 
by 2 latilat; on moving that the proceedings againſt him in 
tne H. 4e. might be ſet aſide, alledging that he ought to have 
been ſued in the C. fl. by bill, it was held that he muſt ſuc his 
v'rit of privilege, tor if he is an attorney of that court, and 
ri(Frs in curia there, he will have it of courſe, and may plcad 
it in the King's Lench. 1 part of Wilſon's Rep. Trin. term. 23 
& 25 Ceo. 2. 1751. Snee ver. Humphreys an attorney of the 
.. Where an attorney pleaded non afſumpfit as to all except 
J. 35. Cd. and as to that tum, that he was liable to be ſued for 
it in the county court of w7iddleſex, to this the plaintiff re- 
plied, that the defendant was privileged from being ſued there; 
and upon a demurrer a judgment for the plaintiff; and in 
the pleadiugs of this cauſe it was reſolved by the court of (. 
B. Firit, 'L hat an attorney might be ſued there for any fun 
under 40s. though it be ever fo imall. 

Secondly, hat an attorney cannot waive his privilege, as he 
is not allowed it in reſpect of himſelf, but for the fake of th. 
court and the ſuitors there; and it he could waive his privi- 
lege, how does the plaintiff know that he will waive 77 
'Third!y, That a replication is well enough, although it dot 
not alledge hat the plaintrff eught nor to be barred from having his 
action iu this court, meaning the court of Common Pleas. 80 
the demurrer was over-ruled, and the court faid the plaintiir 
might enter what judgment was proper; but the reporter re- 
marks, quare, whether it muſt be judgment in chief; or qr 
fendens reſpondeat oufter ? for the court did not mention what 
judgment. Hill. term, 30 Geo. 2. 177. Gardiner ver. Teſs" 
an attorney in C. B. 2 part Wilſon's Rep. 44. 45. 

And a plea of privilege of a 6oth clerk in chancery was 
over-ruled, becauſe it appeared he was not attending his office. 
The defendant demurred generally, and the plaintiff joined in 
demurrer. This caſe was argued twice at the bar; and two 
queſtiovs were made. 1ſt. Whether the office of a Goth 
clerk is aſſignable purſuant to the infolvent debtors act of the 
firſt year of the king. zd. Whether the defendant can be in- 
titled to privilege, it appearing by the replication, that hc 
his not aëted or practiſed ſince his diſcharge and taking the 
henent of the act. And firſt, for the defendant it was laid, 
that a 6<th clerk in chancery is certainly intitled to be ſued 
in thc et Bag-Oflice, and that his office is not aſſignable by 
law, el therefore rhe defendant ſtill remained a both clerk, 
that it i; ae perſonal office of truſt under the ſixth clerk, 
and previous to any one being admitted to it he muſt ſerve a 
£.erk'!lip, and undergo an examination by the maſter 3 =_ 

2105, 
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«Rolls, and that it could not veſt in the clerk of the peace by 
the affignment of his effects under tho ft. cl tt the Hxth 
clerk is not obliged to admit the ailipnee ; hat it cannot be 
taken in execution. (/augh. 18.) It would no: go to the 
aſſignees under a commiſſion of bankrupts, nor would copy- 
holds if they had not been mentioned in the ſtat. 13 of £1:z. 
This office is „ freehold, and if the clerk f the peace dies, to 
whom muſt it go? What muſt become of the buſinets or his 
office, if the aſſignee be an unfit perſon ? And a woman. 
may be an aſſignec under this ſtat. "The office of clerk to the 
Dyers Company was determined in the court of C. H. not to 
be affignable in the ichedule. Aud in che cafe of Narth againſt 
Calf, B. R. about 14 or 15 years ago the court determined 
that the office of provoſt Marſv:/man was not aflignable, 
and that he muſt have leave to reſign. In Bucs Abr. tit. 
Offices, there is a quere, Whether a + oth clerk can call his 
office or not; /crney maſter of the rolls, was of opinion he 
could not; they have it is true been permitted to ſell, but 
that has ever been to perſons who have ſerved regular clerk- 
ſhips in the office, and have becn properiy qualified; the 
affignment of the office of Filacer would be void; this is an 
office of truſt and confidence under the fixth c!cri-, and can- 
not be affigned for years, as then it might go to executors 
and adminiſtrators, never truſted or confided in. Laugh. 
181. 

2. Now as to the ſecond queſtion, the plaintiſf has only al- 
ledged that the detendant has not practiſed fitce his diſcharge, 
they have not denied that he is ſtill a clerk, and conſequently 
intitled to privilege ; th piaintiff ought to have traverſed 
abſque hac, that the defendant betore the ſuing out the origi- 
nal writ was, and till is one of the clerks orf Chriflian Zinct, 
one of the ſix clerks of the court of chancery ; for though he 
has not exerciſed his office fince the time of his diſcharge, 
that may have been by reaſon of ſickneſs, or for want of buti- 
neſs in the office, for any thing thut appears cn the record, 
and therefore ſtill intitled tro 7's privilege. 1. Now for the 
plaintiff, it was objeft-d that detendant's plca is bad, be- 
cauſe it all:dgcs only chat he is clerk to CHriſtian Zincke, and 
that he ſerves and intends to ſerve as lunch clerk ; but never 
alledges that he is at/en:lant upon ti.ai office and duty; lo it 
Bri. Tran r/e, pl. 2 . bro. Pr.viieg, 40. and that is the 
material fact to be traverſed. 

The f{:cond objection was, that the pica is bal in another 
r.ſpett, for that it alledges a cuſcou wr the chancellor to 

be 
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be ſued before himſelf, which is void. 3 Keb. 352. Faule 
v. Annis; and for theſe two reaſons a reſpondeas oufler was 
prayed. 

And the court ſaid, that this fort of plea was to be diſcou- 
raged ; that they ſaw the defendant is not in actual /ervice and 
attendant upon the court of chancery ; the replication alledges 
that the defendant put this office in his ſchedule, and has 
aſſigned it; this is confeſſed by the demurrer, and therefore 
the defcndant is concluded to ſay he has not aſſigned it; this 
plea is a mere dilatory one, and proper to look nicely into 
tuch pleas; the deferdant ought to have alledged that he i 
actually attendant on the office, tor attendance is the ground 
and foundation of the privilege that they may not be drawn in t; 
other courts. The defendant has faid in his plca that he ſerves 
and intends to ſerve the king and his people as clerk to Mr. 
Zincke, but a man may be faid to ſerve and be a ſervant, and 
vet not be aticndant. Another ovjection was to the cuſtom; 
for it was bad to ſay that the chancellor himſelf is to be im- 
pleaded dr,] /e ; it is idle, and contrary to the fundamental 
laws of all nations upon earth, for a man to be judge and partr 
in his own cauſe ; lord Hobart fays, even an act of parliament 
could not make fuch a law. 

And when tcrjcant lead pleaded his privilege in the court 
of King's Bench, that he ought to be ſucd in the court of 
C. P. aiter he had long retired from that bar; and for the 
reaton that he was not attendant there, his privilege was 
ditallowed ; ſome of the court doubted whether this office was 
aitignable or not, and thought it could only be ſurrendered to 
the maſter of the Rolls, who is bound to receive ſuch furren- 
der ; they gave no abfolute opinion, whether the replication 
was bad or good; but the whole court were of opinion that 
the plea was bad for the reaſons above, and gave judgment 
that the defendant ſhould anſwer over. Note. In Hillary 
term 30 Geo. 2. B. R. one Maynard an attorney was arreſted 
on a /atitat for 270/. and gave a bail bond; afterwards he 
moved to have the bail-bond given up, and that proceedings 
ſhould ſtay, for that he was an attorney, and therefore ought 
to have the privilege of being ſued as an attorney by bill, and 
ought not to have been arreſted ; upon ſhewing cauſe it ap- 
peared that he had left off practice, and was called E/q ; to 
the court refuſed the motion, and diſallowed his privilege ; 
this caſc was cited by Juſtice Gould, reſpondeat onufler. 2 part 
of Wilſau's Rep. 230. 231. 232. Goldſmith ver. Baynard, 
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SECT. IX. The Declaration. 


HE declaration ought to be againſt him “ here in court,” 
and not in cuſtody of the marthal. 1 7d. 10. 1 
Sand. 28. 

And he ſhalt not give ſpecial bail. 1 17. 10. 


5 E C . X. The Plea. 


1 O an action againſt an attorney, he ought to plead 
within four days after the rules given. 

So two rules may be given to an attorney, within term, to 
plead; and if he does not plead, there may be judgment the 
lame term. 1 Had. 8. 

And rules may be given the ſame term, if the bill was filed 
four days before the end of the term. Med. Ca. 175. 

But it it was filed in the vacation, or only three days be- 
fore the end of the term, he ſkall have four days to plead the 
next term after. Mod. Cal. 175. 

Alſo the detendant being an attorney muſt plead in proper 
perſon; and if he appear in perſon and plead, and the entry 
be, that he appeared at ui prius by attorney,” it will be 
error; yet, being but a miſpriſion of the clerk, it may be 
amended, 2 Cra. 265. 

And if being preſent he refuſes to appear, except by attor- 
ney, there ſhall be judgment againſt him. 1 Sid. 134. 

If an action be for a thing done without warrant, the de- 
tendant may plead, quod retinuit, c. Aſhton's Ent. 39. 
Or quod non uit informatus de re ponſo. Clerk's Af. 290, 
1 Brown's Ent. 33. 4. 


SECT. XI. As baron of the Cinque Ports. 


HEN this is pleaded as being ſuch a perſon, he ought 

to jet forth that by letters patent of Id. i. and con- 
firmed by Quecn Eliz. that he ſhould be impleaded there, 
and not elſewhere. For more concerning the learning of this 
tit. vid. tit. Jurꝙictian in this book; as alſo Ofcina. Bre. 
178. 

Lord Cole obſer ves, that“ privilegia que revera ſunt in 
præjudicium reipublicz, magis tamen habeat ſpecioſa frontit- 
picia, & boni publici prætextum, quam bonæ & gry con- 

ceſſionca: 
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ceſſiones: ſed prætextu liciti non debet admitti illicitum.” 11 
Co. 88. | 

And another author ſays, ©* privilegium non valet contra 
rempublicam.”” Bacon. 

And when it is pleaded that a man is monatarius a minter ; 
it ſhould be ſet forth, by the letters patent of Ed. 2. he ought 
to be impleaded before the warden of the mint, and not elſe- 
where. Tho. Entr. 3. 


SECT. XII. As a Peer or Lord of Parliament. 


A LL peers without any diſtinction as to degree or rank, 
are intitled to privilege, for, they are equally obliged to 
attend the ſervice of the public: and are always fuppoſi 
amenable, and to have ſufficient property, in order to anſwer 
in ſuits, and actions brought againſt them: and; on the: 
grounds it is, that they are not to be arreſted, or moleſted i: 
their perſons. This privilege formerly extended to abb:1s, 2: 
it does at this day, to biſhops, members of the convecation, and 
members of the houſe of commons. Bac. Abr. 4 F. 228. 

With reſpect to the attendance above mentioned, (ch. 
eſſential cauſe of this privilege) it is faid to be of ſuch a nature, 
that even the royal tendance grant, or charter of exemptio::, 
cannot diſcharge a nobleman from his attendance in parliz- 
ment. 4 Inf. 49. 

Prynne ſays, fol. 32. commenting on Coke 4 Inf}. that ex- 
emptions to ſome particular perſons, by r:afon of fickneſs, age, 
or f:19/ic employments (eſpecially from being elected mayor, . 
though for the public ſervice of the king and kingdom) hav: 
been all adjudged to be good in law; and of which there are 
many precedents in our records; when they prove not diftc:- 
viceable to the ſovereign, nor prejudicial and grievous tn 
others, on account of their multitude : as, in the caſe of th 
city of Ter. 29 H. 6. c. 3. and then the abuſe and grievaur 
makes them void and revokable. | 

And in page 34, the ſame author proceeds in taking notic:, 
that our kings have granted diſpenſations to bifbeps and gr 
biſhops, by reauſon of their age, infirinities, or oikcr occaſte::-, 
to be perfonally abſent from ' parliaments and counſels dur: 
their lives: or fur ome years. And this, netwithſtanding they 
held of the king by bareny; and aifo, that ſometimes the; 
were exempted, upon condition to fend proxics, in their 
places; and at other times, abje/utely, without any ſuch lina- 
tation; and t-ts forth feveral præcedents which he ſays, were 
not printed, or commonly known, Again 
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Again in fol. 35, he obſcrves, that our monarchs by their 

ents have exempted ſome particular temporal lords, by rea- 
ſon of age, and infirmity, from coming to any parliaments or 
councils of the realm; and from all penalties that might be 
impoſed upon them, for not repairing to fuch affemblies during 
their lives; and yet, at the fame time, giving ſome liberty 10 
reſort to them, when they pleaſed. 

He then ſays, Lord Ceke has, in page 49, miſquoted three 
patent rolls together in his margin, as relating to fach exem 
tions; for that he (the reaſon Prynne afligns) could not find 
any thing in any of them to that purpofe. Ile then gives 
leveral precedents, to juſtify the legality of theſe exemptions, 
againſt Lord Cate's ſingle opinion to the contrary; for a more 
thorough knowledge and explanation of which vide fol. 35. 
Dc. of the abore- mentioned author. 

Where a little after, in page 37, be not only inilits, they are 
legal, but that my Lord Czke's Max. {1:1 4 bar 28.) will juſtify 
the legality of theſe exempiions, vg. ibi enim {ant nventens 
eft natura'; — (140142 MON due digelvi es ligamine, quo 
ligatum eft, id eſt, contidering that nothing is ſo conſonant or 
agreeable to natural equity, than that the fame power which 
impoſed and put on the ſhockles might allo looſe them. 

However, the attendance of the pers in parliament (when 
able) is, we appretentl, an indipcuſible duty owing to the 
commonweczlih. 

The general good of the whote, principaily depending on 
their attendance, and a duc diſcharge of their important du- 
ties in parliament ; they are tac natural barrier, which the 
conſtitution (whereof they arc u v2-y edential part) hath placed 
between the crown and the ſubject; and they are hereditary 
counſellors ot itatz. 

In 9 Co. 40. 4. it is fait a peer of parlianiznt is not to be 
arreſted for d:b:, treſpuſo. Oe. as, being ſuppeſed to be aflifting 
the king, with his counſel fo: 42 good of the coun wealih 
and to guard the realm by his power and vor. 

But this privilege extends only tothe peers ore: Brita, 
lo that a nobleman o any cher country or kingdom, or even 
a lord of treiand, enjoys no other ſuperior privilege in this 
kingdom, than a common perſon. Alto the fon and heic ap- 
parent of any nobleman is net intitled to the priviiege of being 
tried by the pecrs ; ; which is coagncd alone to fuck perſons as 
are lords of parliament at the time; but it ſeems that an in- 
fant peer is privileged from ariclis, "2 * being held 
ſacred. Co. List. 16. 5. 156. 2 In. 18. 3 If. 30. 
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The peers of Scotland had no privilege in this kingdom, pre- 
vious to the union, but now by the 23d article of the union, 
the 16 elected peers ſhall have all the privileges of the pecr; 
of parlizment of Great Zr tain ; alſo all the reſt of the peers 
of Scotland, ſhall have all the privileges of the pecrage of Eng- 
land, except only, that of a feat and vote in parliament, and 
the privileges depending thereon. ac. Abr. 4 V. 229. 

A peereſs by birth is entitled to privilege, fo a peereſs by 
marriage, and that as well during th: coverture as after: 
but as a peereſs by marriage is faid to lole ber dignity by mar- 
ry ing a commoner z quare, if atter ſuch marriage the is intitled 
to any privilege ? Pac. vibr. ib d. 2 f. 50. Sty 222. 234, 
252. Co. Lit. 16. 6 Co. 52. Dy. 59. 

And a member of parliament hath privilege of parliamen: 
not only for his ſervants but for his horf''s, r. or goods diſ- 
trainable. 4 ſnft. 24. Alto noblemens ſervants are privileged 
from arreſs, in time of purliament. 2 Shaw, 84. 

And this privilege is taid to extend only to ſervants, and nor 
to tenants, and in March. 92. it is obicrved, that by order of 
the lords in parliament in the 16 Cr. 1, that only menial ſer- 
vants, or, one who attended on the perſon of a knight, or 
burgets of parliament ſhould be fre: from an arreft. 

In all civil cauſes, this privilege is regularly to be allowed; 
ſo that, a pcer of the icalm, or a member of the houſc or 
commons, is not to be arreited, cr moleſted in his perſon cr 
eſtate. Bac. Ar. 4 V. 23t. 


S ECT. XIII. As a Per and IHenlber of iarliament. 


LEAS ariüng from the privilege of pariiament formerly 
were, the dulays of juſticæ, an emvarratiment to the ſub- 
ject, and the cauſe of mistakes to the practiter: to eradicate 
this evil, rac legiiteture has pafſed a recent act, which we here 
give at large to the reader. 


The 10 of Geo. 2d. An act for the further pre- 
venting delays of juſtice by reafon of privilege 
of parkament. 


66 HERES the feveral laws heretofore made for 
reſtraining the privilege of parliataent, with reſpect 

o actions or ſuits commenced and protccuted at any time 
trom and immediately after the dilulution or prorogation 
or 
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of any parliament, until 2 new parliament ſhould mect, or 
the fame be rtaſſembled, and from and immediately after 
an adjournment of both houſes of parliament for above 
the ſpace of fourteen days, until both houſes ſhould meet 
or aſſemble; are inſufficient to obviate the inconveniencies 
ariſing from the delay of ſuits by reafon of privilege of 
parliament ; whereby the partics often loſe the benefit of 
ſeveral terms: for the preventing all delays the king or his 
ſubjects may receive in proſecuting their ſeveral rights, titles, 
debts, dues, demands, or fuits, for which they have * 
be it enacted by the king's molt excellent majeſty, by and 

with the advice and conſent of the lords ſpiritual and tem- 
poral, and commons in this preſent parliament aſlembled, 

and by the authority of the fame, That from and after 
t he twenty- fourth day of une, one thouſand ſeven hun- 
dred and ſeventy, any perſon or pcrions ſhall and ay, at 
any time, commence "and prolccute any action or ſuit in 
any court of record, or court of equity, or of admiralty, 
and in all cauſes matrimonial and teſtamentary, in any court 
having cognizance of cauſes matrimonial and teſtamentary, 
againſt any pcer or lord cr parkameat of Greet Frita!n, or 
againſt any of the knights, citizens, and buryetics, and the 
commiſioners for thires an. ! burzhs of the houte of commons 
of Greet Britain for the time being, or agaiult their or any 
of their menial or any other i.rvancs, or any other perfon 
iatitied to the privitsge ei parliament of Great Eritain; 
and no fuck action, tui:, or way other proceſs or proceed- 
ceeding tlareupon, foail at any time be impcached, ſtayed, 
or delayed, by or under coluur or pretence of any privi- 
lege of parllament. 

Provided navertheleis, and be it further enacte l by the au- 
thority atorela; J, That nothing in this act ſhall extend to ſub- 
ject the perſon uf any of the knights, citiz=ns, and burgeſſes, 
or the comnmittoners of ſhires and durghs of the houſe of 
commons o (-reat {ritain for the time being, to be arreſted 
or impritonzd upon any luck ſuit or proceediags 

And whereas the procels by diſlringus is dilatory and ex- 
pentive : for remedy ther cot, be it enacted by th= authority 
«forcſaicl, Phar the court out ot which the writ proceeds, may 
order the iiſ2es levied from time to time to be fold, and the 
money ariling thereby to be applied to pay ſuch coſts to the 
plaintiff, as the ſid court ſhall think jutt, under all the cir- 
cumitances, to order; and the ſurplus to be retained until 
the defendant mall have appeared, or other purpoſe of the 


writ be an{wcerzed. 
DK 2 Provided 
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Provided always, When the purpoſe of the writ is anſwered, 
that then the ſaid iſſues ſhall be returned; or, if fold, what 
thall remain of the money ariting by ſuch ſale, {hall be repaid 
ro the party diſtrained upon. 

And be it further declared and enacted by the authority 
aforeſaid, That obedience may be inforced to any rule of his 
majeſty's courts of King's Bench, Common Pieas, or Exchc- 
quer, againſt any perſon intitled to privilege of pariiament, by 
diſtreſs infinite, in caſe any per ſon or perſons intitled to the 
benefit of ſuch rule ſhall chuſe to proceed in that way. 

And whereas an act was made in the tweltth and thirtcenth 
years of the reign of king Miilium the third, intituled, An act 
for preventing any inconventercics that may barpen r þ oriuflege 
of parliament : be it enacted by the authority aforetaid, That 
trom and aiter the faid twenty-tourth day of Fuze, the faid 
act, and alſo this act, ſhall extend to that part ot Great Eritain 
called Scattand .” 


—_— —_— — 


SECT. XIV. Mat full canſtitite a god Plea (as a 
Tinner) & e contrario; end al» the inflitution of the Stan- 
nary Cure. 


HE word Stannary is derived from the Latin, Sannum, 

tin, and tign.fies the mines and works where the me- 

tal is digg'd and purified : of this read. Camb. Britt. 119. 

And we lioerties of Starmory-men were granted by Ed. 

before they were abridged by the ſtat. 50 Ed. 3. vide 

Plow. caſe of mines, p 327. and Ca. 12 Rep. p. 9. and 

farther tor thu: libertics of the Stannary Court. Pide 17 
Gur. 1. c. 18. GCorvel. 

The courts of the Samar were originally inflituted, for 
the convericncy of tinners, that they might be cacouragee in 
the mal. ing et tia, one of the taple commodities of the king - 
dom; aue therefore in Corizruall, and Devonſhire, where the 
ore or wine ot Which it is made cbiefly abounds, the workers 
herein by a grant ot Ad. 1. are not to be ſued eliewhere than 
in the Siaanary Court, upon contracts ariſing within the li- 
berty. Med. 849. 1 Noll. 297. 2 Nel. 44. Cam. D. 1 
V- $- 

And the workers arg allowed the privilege of ſuing, and be- 
ing ſued, in hüte places. Lac. or. 1 V.o52. 4 IH. 229. 

The juritthetion of the court is guided, by pHecial laws, 
noms, and by preſeription time aut of mind. 


of 
Blowers, 


Blowers, workers, and all other labourers, (without fraud or 
covin) in and about the Stannaries in Cornwall and Devon, 
have the privilege of the Szannaries, during the time they 
work there. 4 ut. 231. Vide 2 Rall. Rep. 44. and the ſtat. 
16 Car. 1. c. 15. 

Tranſitory actions, between the tinner, or worker and 
workers, though not concerning the Stannarizs, nor ariting 
therein (if the detendant be found within the Staunerics) may 
be brought in thele courts; or at common law. 4 Inf. 231. 

But if one of the party only be a tinner, or worker; ſuch 
tranfitory actions, which concern not the Siannaries, no 78 
thercin, cannot be brought there; and ina ſuch cat: 8 d.- 
fendant, by the cuſtom and uſage of that court, may plead to 
the juriſdiction; and ought not to be arretted, in going to 
ſwear it, or returning 2 . ZL. 231. Reſolved by all the 
judges. 2 Poll. Rep. 3 

But they have no ion of any bal al tion, ariſing ou: 
of the Staunurit,; and matters of ie, menh'r, and plea e 
land, are expreisly excepted out of their charters. 4 1277. 
231. 

And the pl tintiff mit Hero that Ze was a linner, and, that 
the court was heid na the fur ſdictian of the Stannaries. 


— _ —_— 
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SECT. XV. Fix fiaill lle o gud Pica in Privilege 


{as a tinner } & & camrario. 


- is a Toad via that he is a tinter, and that £4. 1. granted 
to the timers of Cernavuli nut to be ſued elſewhere than 
in the Stannary Court, upon contracts ariling within the 
eren and that this contract ardig there. Aead. 849. 1 Ro / 
295. 2 Kolb. 44. 

Eeror of a judgment in e, at the Stannary Court. 
1. Lxception was, that in the. cord ſent up in the Rite of th. 
court ict forth they do nut 2 that it was held uu the 
furiſdiflion of the court. de 1 Cz. 51. 1 %. 58. 1 Kol. 
Aor. 533. 434. 

Iloit & cur. where you declare in the inferior court, you 
ovght to lay the fact, or cul of action, to have ariſcn within 
their Jurijeiction ; 3 Ur, To 1 declare, that at Aa court held, 
(luppote at 374d 752) ſuch a thing was done; there you mult 
fay, that the court wa s hold within the juriſdiction of th: 
court: but, when you only {ot forth the ſtile of a court, vo. 
necd not ew ic. 

Anotie. 


PRI EL EG © 397 


bd ” 
4 52 yy  -— — — " , 
＋ _ T „ ad = 2 
— ** P 


398 PRIFILEGE. 


Another error, becauſe it was not alledged, that the plain- 
tiff was a finner, and by ſeveral acts of parliament concerning 
their juriſdiction they ought to ſhew it: and for this, the 
judgment reveried. Ni,. "Reginald and Taylor, Mich. 1 Anne 
B. R. 7 Med. 103. 

But the defendant ought to ſhew the patent, for he is privy 
to it. Buckham v. Dendridge, Hil. 13 Fac. Mad. 849. pl. 
1153. 

But is doubted in 1 Rol. 296. 

In debt, the defendant pleaded to the juriſdiction of the 
court; that king Ed. 1. granted to the tinners of Cornwall, 
that they ſhail not be jued elſcwhere, than in the Stannary 
Court, upon contracts ariting within the liberties of the Stan- 
naries ; and, he ſhcewed, that he was a tinner, and that the 
contract aroſe within the liberties; wherefore, he demanded 
judgment, if, Sc. and it was reſvived by the court, that the 
plea was 856d. But that the defendat ought to have thewn 
the patent, becaulc he is privy toit. 1 Ro. Rep. 2:5. pl. 14. 
where it is {:id the court would advile, as to tne charter not 
being produced; for, Dad ſaid if they were cuſtca in this caſe, 
they would be ſo in every caſe; as they have not the charter; 
but the Lord Harden of the £tannarics. 

But it is no plea, when the defendant is in c of the 
„ N of B. is. Parke v. Locle, Hiil. io ac. B. R. Rer. 
481. 2 Rulſi. 122. 3% 1 V. Comyrs Dip. 5. 

In an ction of 7zreſpaſs brought here 2vaivuſt the defendant 
in cuficdy of ihe marſhal : in the declar tion, the trcipals was 
laid to be done in Cornwall; the defendant pieads in abate- 
ment of this action, and ſcts forth the charter of king EA. : 
granted uito the Stannary Court; thereby enabling the 
$:a:nar; workers to plead there, and there to be :mpleaded in 
the Stannary Court, and therefore prays the beuctit and pri 
vilege of this, to have the trial there. Again this ic Was 
urged, that the court here is now to hold hien of this, not 
withitznding their charter; for, this court may held pics ©: 
dibt, covenant, detinue, — ing the ar. ok gr-d 
Charia, cap. 11. Commumia pinciia 21 He- uuntur CT can uren 
Oc. he being here, in cifſiadiu mat g alli; the b. aint ir mia 


here declare againſt him, in what manner he will: and, kis 


coming in here is not inguirable, Aich. 40 t ELLUE, B. &. 
Ret. 284. Note, Brapae's 3 cale, who killed Fett, wil. in the 
Cinque Ports : and this was murder. Harettu, the widow of 
Watts, did declare here agaiutt him, ig cuffed; if toe nah 
the charter was pleadet!, that lie ought to de tried before the 

cenſtabli 
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conſtable of Dover; but this was not allowed; he was 
found guilty ; and hanged. 

And the court agrecd in this; and ſaid that if one be here 
in the cuſtody of the marjha/, he is not to be brought away; and, 
it he ſhould not anfwer here, being in cuſlady of the marſhal, 
none then could have remedy againſt him; and therefore, 
being here in c5/5dy, by the rule of the court, he was cnforc- 
cd to aniwer, 


SECT. XVI. ut /rall be a voz plea in privilege ( as being 
o the Uuiverlity of Oxtord er Cambridge.) 


HEN a ſcholar or other privileged perion of the uni- 
verſity of d or Cambridge is impicaded in the 
courts in Vn for any cauſe of action Mhat fever, un- 
leis upon a gueition of trechuld: in theſe cafes, by the charter 
of thoſe laren bodics, confirmed by acts of parliament, viz. 
14 H. 8. 3 Z Z. 13 &7is. c. 29. the chancellor or vice- 
chancellor may put in a claim of cognizance; which if made 
in due time, and with due proof ut th: facts alledged, is 
regularly ed by the courts. Iurd. ;05. 

But it muſt be demandæd velore eny imparlance, for that is 
a ſubmiſ̃on to the juriſdiction of the lupericr court, and it will 
not be allowed if jc occaiions a failur of ;uftic?. 2 ent. 363. 

Or it an action be brought againit the yer:on himlelt who 
claims the franchiſe, unleſs he hath ali a power in loch cate 
ot making another judge. Feb. 27. year book. ai. 8. H. 
6. 20. 3 V. Bluct. Com. 321. 


— 3 > + +41 THe d..- 94 4 

123 7); 4 1 224 I 2 Ks, Ks 3 Geo, 2 1 70 4 
” ? o — —_—_— t. * * - Rt 2 * 2 2 
2 1210 Were oblervz Denne or Pur ment is P71 


Iced from àrreſis in all gates except freahu, ſelany, and 
breach 3f tho peut, as ad ut teu in tlas Caule as a nlatter inſiſtecl 
upon for Pr. Is, that he Was a member of parliament, 
(Which wis aduiit:zed by the king's jerjeants) and intitle to 
privilege to de free fron arriits in a caſes except region, fela- 
ny, and actual bron'th ae e, and there fore ought to be 
diſcharged from impriſomasent without bail; and the court 
were all of opinion chat he is in itled to that privilege, and 
muſt be diſcharged without bail. In the caſe of the ſeven 
biſhops the court took notice of the privilege of parliament, 
and though: che bithops would have bezn iutiiled to it it 2 

a 
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had not judged them to have been guilty of a breach of the peace, 
for three of the judges, right, Holloway and Allybone, deem- 
ed a ſeditious libel to be an actual breach of the peace, and 
therefore they were ouſted of their privilege moſt unjuſtly. 
It Mr. Willes had been deſcribed as a member of parliament 
in the return, the court would have taken notice of the law 
of privilege of parliament, otherwiſe the members would be 
without remedy where they are wrongfully arreſted againſt the 
law of parliament, the court is bound to take notice of their 
privileges as being part of the law of the land. 4 Int. 25. 
fays, the privilege of parliament holds unleſs it be in three 
caſes, viz. treaſon, felony, and the peace; theſe are the words 
of Coke ; in the trial of the ſeven biſhops the word peace in 
this caſe of privilege is explained to mean where ſurety of the 
peace is required. Privilege of parliament hoids in informa- 
tions for the king, unleſs in the cafes before excepted ; the 
caſe of an information againſt lord Tanterville for bribery, 4 
Anne, was within the privilege of parliament. See the reſo- 
lation of the lords and commons, ann 1675. They were all 
of opinion that a hbel is not a breach of the peace; it tends 
to the breach of the peace, and that is the utmoſt. 1 Lev. 
139. but that which only tends to the breach of the peace 
cannot be a breach of it. Suppoſe a bel be a breach of the 
peace, the court could not exclude privilege, becauſe the court 
cannot find that a libeller is bound to find /urety of the peace, 
in any book whatever, nor ever was, in any caſe, except one, 
ig. the caſe of the ſeven biſhops, where three judges ſaid, that 
ſurety of the peace was required in the caſe of « libel ; judge 
Pewell, the only honeſt man of the four judges, diſſented, 
.and I am bold to be of his opinion, and to ſay that caſe is not 
law; but it ſhews the miſerable condition of the ſtate at that 
time : upon the whole, it was held abſurd to require, ſurety ©: 
the peace or bail in the cate of a libeller, and therefore Mr. 
Wilies was diſcharged from his impriſonment. 2 part ot 
Wilſon's Rep. fol. 159. 160. 5 


As a Servant to a peer, C:eficr ver. Upſdale, Trin. Term, 


9 &. jo 


HE defendant being arreſted for a debt at the plaintiff's 
ſuit, moved the court to be diſcharged out of cuſtody 
upon common bail upon his own ajrdavit only, wherein he 
ſwears that he entred into the ſervice of lord Willoughby de 
Brooke in Func laſt as his game-kceper of his manors in Somer- 


fetſhire, 
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ſetſhire, and has ever ſince continued, and now is in his 
lordſhip's ſervice, and that by order of his lordſhip he had 
been attending him in ſeveral counties in England, and is 
charged with buſineſs he has to be done for his lordſhip, 
which he ſwears he cannot exccute becauſe he is detained by 
the arreſt. 

Per curiam, before the ſtat. 12 & 13 W. 3. c. 3. the way 
was for per ions iatitled to privilege of parliament to fue for 
ſuch writ , and in Piti's cafe, Comyns 444. although the judges 
were of opinion that he was intitled to privilege of parliament, 
and diſcharged him upon motion, yet lord Hardwicke chief 
juſtice then expreſſed himſelf to this effect: | defire it may 

& be underitood, that we do not determine that the court 
« is bound, in every inſtance of this kind that may hereafter 
„happen, to diſcharge perſons (who may claim privilege) 
©< upon motion, without a writ of privilege, but we hold it 
« diſcretionary in the court, either to proceed by this me- 
% thod, or by writ, as the nature and particular circum- 
* ſtances of the caſe ſhall appear to induc: the legal difcretion 
« of the court.” And this brings us to coniider, whether 
in the prefent cafe there is ſufficient evidence laid before the 
court to induce us to grant this motion; and ve all think 
there is not; for if the defendant is really aud truly in the 
ter vice of lord Miilaughby de Brake, and is neceſſurily employed 
about his eſtates and manors, there ought to be an uit 
laid before us war, and where thoſe eſtates are, and that his 
lordihip is in peitetfion of fuch eſtate or manor, and that the 
deſendaut is -am?-teeper in fach a manor ; we give no opinion 
whether this defendant is intitled to privilege of parliament or 
not; but by an order of the houſe of peers of the 2%h of 
June 17517, winch leems to be a declaration of their privileges, 
we conceive that Hat order does not extend to privilege all 
their menial ſervants from arreſts, but only ſuch as are nece!- 
ſarily aud properly employed al»nit their eft.aes, zud about 
their perſons; that thercfore as this ia the ſente of the lords 
them el ves of their on privileges, we winht to have proor 
Haid beforc us that this defendant is zereltiril, 234 property 
imployed aboant the etate of lord Li , and therefore 
the rule to thew cone why commun bail Huld not be acrapt- 
ed was dicharged. 1 part of 7 iris it. fte, f, 272 
275. 
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FF ERAUOTEST A TIDu:N 
. 
SECT. I. The fygnificatizn of the wird, and particular 


u'e cf it, 


T bath previouſly been oblcrved that duplicity in pleading 
muſt be avoided ; every pica muſt be fingle, intire, con- 
nected, and confined to one fingle point; it muſt never be en- 
tangled with a variety of diſtinct independent anſwers to the 
ſame matter; which muſt require as many different replies, 
and introduce a multitude of iſſues upon one and the ſadie 
diſpute: for this would often embarraſs the jury, and ſjome- 
times the court itfelf, and at all events would greatly enhance 
the expence ot the parties; yet it frequently is expedient to 
plead in fuck a manner, as to aruid any implied admiſſion of 
2 fact, which cannot with propriety or fatcty be poſitively 
affirmed or denied. : - 

And this may be done by what is called prcre,7a/.5n 5, where - 
by the party inter poſes za obhlique allegation cr deaial of {ome 
fact, protejitng (by the gerund, proteflando,) that fuch a matter 

s or does not cxift ; ans at the ſame time avoiding a direct 
alrmation or denial. Sir Tt Che hith def ned a protei- 
tation to be, 1 It. 1243. an excluſion of a conciuſon,” 
for the ule of it is, ro fave the party from being concluded 
with reſpect to ſome fact or circumiruance, which cannot be 
directiy aiirmed or denicd without falling iato duplicity of 
pleading : and which yet, it he did not thus enter his proteit, 
he might be doomed to have tacitly waived or admitted. 3 
Fil. Blaci. Cem. 311. 

Therefore we ice to prevent this double pl-2Cing we make 
uſe of a. proteitation, being a defenſive fateguard tu the party, 
who makes it, from being concluded by the :&@ he is about 
to do, that iſſue cannot be joined upon it. P.:wd. 276. b. 
Reg. Orig. 306. 5. Cowel's In. Ti. Pre. 


SECT. I. When, and in what pariicular ca; it ſpall Je 
uſed. 


F vſcd ia a plea, it ought to be after defence made: and 
if in a replication, after the plaintiff hath alledged, that 
he ought not to be debarred from ſupportisg his action, by 

any thing the defendant alledges in his plea. 1 0 
118 
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While tenure in villenage “ ſubſiſted, if a villain + had 
brought an action againſt his lord, and the lord was inclined 
to try the merits of the demand, and at the ſame time to 
prevent any concluſion againſt himſclt that he bad waived his 
ſeignory; he could not in this caie both picad affirmatively 
that the plaintiff was his villain, and alto take ifue upou the 
demand; for then his pica would have been d., as the 
former alone woul 1 have been a good bar to the action: but 
he might have alledged the villenage of the plainciff by way 
of protaſtatien, and then have denicd the demand. By this 
means the future vaſſalage ot the plaintiff was ſaved to the 
defendant in cafe the iſſue was found in his (the detendant's) 
favour. Cz. Litt. 126. 

For the proteſtation prevented that concluſton, which 
would otherwiſe have reſulted from the rett of his defence, 
that he bad enfranchiſcd the plaintiff, fince no villaia could 
maintain a civil acton againkt his lord. 3 . Zlack. Com. 

Ii. 

; Alſo if a defendant, by way of inducement to the point of 
his defence, alledges (among other matters) a particular mode 
of ſcitir or tenure, which the plaintiff is unwilling to admit, 
and yet delires to take itiaz on the principal point of the 
defence, he mult deny the ſeiſin or tenure by way of proteſ- 
tation, and then traverſe the defenſive matter. 3 Vel. Black, 
Com. 311. 

So if an award be ſet forth by the plai tiff, and he can 
affign a breach in one part of it, (vis. the non-pavment of a 
ſum of moncy) and yet is atraid to admit the performance of 
the award, or to aver in general, a non-performance of any 
part of it, leſt ſonicthing thould appear to have been perform- 
ed; he may fave to biuwlclf any advantage he might hereafter 
make of the general non-pertormance, by alledging at by 
proteſtation, and plead only the non-payment of the money. 


3 Vel. Black. Cem. 311. 


—— 


* We have hardly heard of any caſe in vitlenaye ſince Crouch's caſe in Dyer 
And Spelman lays, ſi rwvort * Os narf voran apart noi forts «ff 29977 10, t 
idee puſidebant ter raus vo! pr,, bodie livera ivnent /:b untique fer vitalls conjuctudi- 
nibus, Keunet's Gloff. 

t Villuia, in low Latin viauus, fign:fies as much as rut among the 
Civilians, a man of ſervile or bate degree, from the French word villain, vittr, 
er from th: Latin g, a country farm, whereto they were deputed to do 
ſervice. Of thete bondſinen or villains there were tos forts in Heglerd, ons 
termed @ villain iu geh, who was immediately bound to the verion of his jord 
and his heirs : the other a vi/ll4in regardent to a mater, whom the Civitions term 
gleùæ aferiptitium, being bound to his lord as a member bel ,nging and annexed 
tu a manor, whereof the lord was owner, Suit de Rep. Arge. J. 3. c. & Old 
. 3. 8. Bras. & 8. 6. 6. 8 

La; 
IE 


— 


1 
i 
£ 
Þ 
N 
| 
6 
% 

i oY 

:| at 

N L ö 


— — — 
err 


-- 
—C 
— — — - - 


— EE TAS, 
2 — r « 


6 „„ 


— — 


,, = 


404 PROTESTATION. 

Laſtly, this proteflands, is of two ſorts. 1. One when a man 
pleads any thing, which he dare not directly affirm, or that 
he cannot plead, for fear of making his plea double (which we 


have already noticed) as if, in conveying to himſelf (by his 
plea) a title to any land, he ought divers deſcents by divers 
perſons, and he dare not affirm, that they were all ſeiſed at 
the time of their death; or although he could do it, yet it 
will be double to plead two deſcents, of both which every one 
by itſelf may be a good bar: then the defendant ought to 
plead and alledge the matter, uſing the word proteſtando; as 
to ſay that ſuch a one died (by proteſtation) ſeized, Sc. and 
that the adverſe party cannot traverſe. | 

2. Another is, when he is to anſwer to two matters, and 
yet by the law he ſhould plead but to one; then, in the begin- 
ning of this plea, he may ſay to the one matter, protefland: 
& non cognoſcendo, ſuch part of the matter to be true (and then 
making his plea farther by thete words) ſed pro placito in ha: 
parte dicit, Wc. and ſo he may take iſſue upon the other part 
of the matter; and then he is not concluded by any of the 
reſt of the matter he hath by proteſtation ſo denied, but tha: 


he may afterwards take iflue upon it. Reg. Pla. 70. 71. 


Terms Law 559. 560. Finch's Law 359. 
And the proteſtation ought to ſtand with the ſequel of the 


plea, and not to be repugnant, or otherwiſe contrary. Law 
Terms 360. 


SECT. III. Vat may or may net be taten by protefiation. 


HINGS iſſuable or traverſable may not be taken by 
proteſtation. Gray/tro:ze and Fox's Caſe. 1 Com. 
„ | 
An abatement may not be by proteſtation on one dying 
_ but he ought to alledge one dying ſciſed in faclo. 30 
6. 5. 
If two matters are pleaded, ſcil. ſeiũng of the king, and 
nent parcel of S. the {citing of the king may be taken by 
proteſtation. 2 H. 6. 15. 


Put, 
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Puis le darrein Continuance. 


E HH A FP. AAXVL 


SECT. I. Of the nature and quality, and of the firm 
of pleading pui; le darrein continuance. 


HE defendant can regularly have but one plea, on 

which, if there can be an iſſue or demurrer, the cauſe 
is to be determined, becauſe there can be but one verdict in a 
cauſe, but if any new matter happens pending the writ, he 
may plcad it after a former plea pleaded, provided he plead it 
we A. the next continuance after fuch new matter has happen- 
ed, which is called a plea % darrein continuance, becauſe fuck 
matter being new, it was not in his power to plead it, when 
his former plea was pleaded ; and it would be hard, becauſe 
he had pleaded, to clude him from an advantage which he 
had not at the time of pleading, fince there was no laches in 
him; but this he cannot plead after a continuance, as have 
ſuffered the former plea to continue, he reſts upon it, and 
_ the benefit of any new matter. Salk. 178. pl. 5. Lord 

. 693. 

And pleas puis le darrein continuance ought to be certainly 
pleaded. Vid. Pl. 1 Com. 33. 6. 

In a writ of dower of three manors it was plcaded in 
abatement, that the demandant entered into a parcel pris le 
darrein continuance; for this plea the entire writ is abatcd. 
6 Ed. 6. Dyer 76. 6. 

But there are two cauſes where a man may plead; though it 
be not after the laſt continuance, viz. on outlawry, and the 
death of the plaintiff; as to outlawry, it is upon the prero- 
gative, that the debt itfelf is forfeited to the king, and by 
virtue of that prerogative, uullum lens occurrit vegi, and 
therefore he may plead ir, though a continuance hath hap- 
pened after the outlawry. 21 fl. 6. 10. 

So he may plead the death of the party, becauſe, though 
a continuance has been entered; yet, continuance is a nullity, 
aS there was no plaintifF in being to whom day could be given 
ſo it may be pleaded it the plaintizt died after the day at 21% 
frius, and before the day in bank; and the reaton is, that 
there is no cauſe in court, for no judgment can be given tor 
a perſon who is not jr rern nalura, and it it be given it 18 
erroneous ; ad it the plalusitz's attorney will traverte the 
pice, 
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plea, he cannot fay the plaintiff comes per attornatum, becauſe 
that would be to forejudge the matter in iſſue; but the attor- 
ney by his name, viz. J. S. venit pro magiflro ſuo & dicit, may 
appear, and fo traverſe it. Lev. 80. Sid. 93. 133. 143. 
185. 2 Lutwich 1143. 1174. 5 Med. 12. 


——— 


SECT. I. bat matters are pleadable, and what other 
things may be done, fuis le durrein continuance, & e con- 
verſo. 


N a præcipe qued reddat the tenant vouched, and the de- 

mandant counterpleaded by the ſtatute, and the tenant 
alledged, that the demandant was outlawed puis le darrein con- 
tinuance in debt, and produced the record, qucd nota, that 
after voncher the tenant was admitted to plead outlawry apres 
puts le darrein continuance. 21 Ed. 4. 54. 

Excommunication of one of the parties puit darrein conti- 
nuance was admitted for a good plea. 36 H. 6. 17. 18. 

In a writ of entry the tenant may plead, an entry of the 
demandant puis le durrein continuance ; and the fame law of 
miſnomer. 2 H. 6. 13. | | 

And it the writ be only abateable, as if the plaintiff be made 
a knight, or the plaintiff being feme ſole, takes a huiband, 
it mutt be pleaded 1tince the latt continuance; for other- 
, wile he depends on his firſt plea, and waives the benefit ot 
his new matter; but it cannot: be pleaded between the day 
at ni price and the day in bank, becauſe there has been trial 
in the fans cane before. 1 Sid. 143. | 

By rth2 better opinion ſince a laſt continuance, one may 
plead, that the plaintiff was an alien born; but he may not 
picad matters to che perſon ouly, but theſe pleas may be uſcd 
ro the perſon or to the action at tac pleaſure of the party, 
and after à continuance one may plead pleas, in which he 
may conclude judgment of the action, but not pleas to the 
perion, 32 JJ. 6. 23. | 

A releaſe may, it {eems, be pleaded, though there hath been 
imparlance between, becauſe there is no continuance of a 
former p'ca plcaded, and hy the /{Zortes loguendi, the detendant 
has trac g:ven to plead what makes moſt for his advantage. 15 
Ed. 4. 4. ra. lit. Continuance 31. 

ut if the lellor of the plaintiſf dies this cannot be pleaded 
pu durrœis continuance; bæcauſe the right is ſuppoſed in th: 


icice. Hob. 8 


And 
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And time, and place in the venue muſt be laid in this as in 
all other pleas. 2 Lutw. 1143. Allen. 66. 5 Ed. 4. 149. 

If a matter happens after plea pleaded, and before ifſue, it 
ſhall be pleaded to be done pending the writ ; but it it hap- 
pens after iſſue joined it ſhall be pleaded p ultimam continuc- 


tianem. Moore v Green. It need not be pleaded puts darrein 
continuance. Bro. tit. Continuance 2. 26 HH. 8. 2. Tels. 
140. 


If the demandant enter before iſſue, the defendant fhall 
plead in abatement of the writ, that he entered pending the 
writ ; but if he enters after iſſue, then he ſhall ſay, that he en- 
tered pris le darroin continuance. 26 H. 8. 3. b. 

The pleas of this ind are twotold, . in abatement and in 
bar; if any thing happens pendiug the writ to abate it, this 
may be pleaded! pf drein contintance, though there is a plea 
in bar, tor this can only waive all pleas in abatement that 
were in being at the time of the bar plæaded; but not ſubſe- 
quent matter; but though it be pleaded in abatement, yet after 
a bar is pleaded, it is peremptory, as well on demurrer as on 
trial; becauſe after a bar pleaded, he has anſwered in chief, 
and therefore can never have judgment to anſwer over, to it 
may be picaded in bar; but as to the manner of its being 
pleaded in bar or in abatement, herein it is to be obſerved, that 
in the firſt calc it mutt be pleaded, gd breve caſſetur, and in 
the other, qrod attionem ulterius manu tenere uam debet, and not 
that the formcr inqueſt ſhould not be taken; becauſe it is a 
ſubſtantive bar in itſelf, and comes in the place of the for- 
mer, and therciore muſt be pleadcd to rhe action. 


— — — 


SECT. III. Ven and for what plens pris le darrein conti- 
nuance ſball be admitted, & e converſo. 


A FT ER the inqueſt awarded to inquire of damages in 
treſpaſs, the defeadant may not plead a plca pi le dar- 
rein continuance, becauſe he has not a day in court. 1 H. 7. 
21. 

There can be but one plea i direin cantiuuance, leſt the 
Plaintiff thou be delayed ir αu,ꝭſ ne, for if he made a fecond 
change, he might make a third, and to i init; but rome 
have held, that he might plead an outlawry after the laſt con- 
tinuance, becauſe uli tcrpus cecurrit regi; but quære whe- 
ther the ſubject thall, after pica p.is dirrein continurnce partake 
of the prerogative, or whether it ſhall not be preſumed after 
fuch trilling, chat it is frivolous and untrue, and therefore 
rejected. 
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rejected. Ero. Continuance 40. 405. Fitz. Continuance 5, 1 
Salk. 178. 

Tenant by receipt may plead an entry pending the writ 
without ſaying puis le darrein continuance, but otherwiſe of him 
who was party to the ſuit; for the tenant by receipt, is quaſ a 
novel tenant. 21. H. 6. 47. 48. 49. Sc. 

If the plaintilf releaſe to the defendant after the award of 
the ne prius, and at the day of niſi privs the jury remains prop- 
ter defeftium, the defendant may plead it the day in bank, be- 

e the cauſe was not determined by the jury, and therefore 
he is at liberty to plead it at any other day of continuance ; and 
it may be tried by the jury when they appear. Bro. Continu- 
ance 30. 22 FH. 6. 1. 

He who prays to be received, until he be received de fads, 
may not plcad, that the demandant entered puis le darrein can- 
tinuance per totam curiam; otherwile it is of outlawry, excom- 
munication, death, Sc. and by the chief juſtice, he may plead 
matter in abatement, if the plaintiſf, after a writ of inquiry 
awarded, releaſe to the defendant, he cannot plead this relcaſe 
at the day in bank; becauſe there is no day given them, and 
judgment is already; but if the plaintiff dies, ſuch death may 
be plead<d, becauic there is no perſon in court, for whom 
judgment can be given; but now by the 8 of IF. 3. c. io. the 
execution, Wc. may have a /cire facias un ſuch interlocutory 
judgment. 32 H. 6. 2. 

And it is no good plea to fay, pot darrein continuance ſuch a 
thing happened, but ought to be preciſe in the day. 5 Mad. 
12. Tu. 141. 

One may plead pris darrcin continuamee, that the plaintiff 
brought a teconc action, for the fame cauſe, and recovered, 
thouh he might have pleaded the former in abatement to the 
fecond. Ceinb. 357. 

Ihe plea puis darrein cont muence put in at the aſſizes muſt 
be certified as part of che record, aud cannot be then tried. 
2. Nod. 307. 

If alter a plea in bar the defendant pleas 2 plea pris darrein 

continununce, this is a waiver of his bar, and no advantage ſhall 
be taken of any thing in the bar. Salt. 1 2. 4h 8. Lord Raym. 
693. Laren v. Faimer. And viùe Hab. 8 

Covcture Which is regularlꝝ a good n in abatement, (as 
treated under that title in this work) n may be either before 
the writ ſucd, or pending the writ; by the firſt the writ is 
abated de /afts, but the ſecond only proves it abateable; but 
both muſt be pleaded, with this differenc:, that coverture 
pending the writ, mult be pleaded pot ultiniam continuatiauem, 

becauſe 
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becauſe coverture before the writ brought may be pleaded at 
any time; as the writ is de facto abated, being never a good 
writ, the defendant not being legally arreſted; and therefore 
if the huſband brings an action for things ſo veſted in him, 
the recovery of the wife will be no bar; and therefore the 
law reſolves, that coverture at the time of the writ's bein 
ſued, may be pleaded at any time, ſince it cannot be finally 
determined between the parties ; but if a feme ſole takes out. 
a writ, and after marries, the defendant was legally attached 
on fuch writ ; and therefore may plcad in chief to it any de- 
fence he has; and if on ſuch pleading it be found for the de- 
fendant, it will be a good bar to the huſband's action; and 
therefore the defendant has it in his choice whether he will 
defend himſelf on fuch writ or not, and ſuch choice muſt be 
made puzs darrein continuance ;, for it is but reaſonable, ſince 
ſhe has given the right of demand to another, that the de- 
fendant ſhould plcad againſt her to abate it, that fince he was 
once legally convencd y this writ, he may plead to the de- 
mand, ſo as to pet rid of it for ever. Sid. 140, Leen, 168, 
Rex. v. Mad ox. | 


—_ 
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. 
SECT. I. Of the mmner au firm of pleading Records, 


and of ations and jrocvedings concerning Records. 


ATTERS of record, eſpecially when they are the 
4 foundation or ground of the plaintiffs ſuit, or the ſub- 
ſtance of the plez, muſt be certainly and truly alledged; but 
it is different where but a conveyance only, and the proceed- 
ings and ſubſtances in the cccleſiaſtical court, may be briefly 
alledged, as that a divorce had been obtained between ſuch 
- parties, for ſuch a cauſe, and before ſuch a judge, & concur- 
rentibus his que in jure requruntur. Co. Lit. 303. a. Plow, 
Com. 65. a. Reg. Pla. 101. 

And records ought to be plcaded with certainty. 21 Ed. 
4. 44. The Abbe of Waltham's Cate 

If one pleads a record removed from the common pleas by 
writ of error into the A. B. he ought to ſay, that it remains 
there not reverſed cr annulled. Higgin's Caſe, Co, 6. Rep. 
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And the copy of a record may be ſhewn, and given in evi- 
dence to a jury, and no raſure or interlineation thall be intend 
ed in it, and therefore the copy of the record being certified 
to be ſeen, is allowed to be good evidence. But the ſure way 
is, to exemplify it under the great ſeal, or the ſeal of the 
ſame court. Dr. Leyfieid's Caſe. Co. 10. Kep. 92. a. 

If one pleads recovery of an acre of land, where two acres 
were recovered, yct it will be good enough; fo of a recovery 
againſt one, when it was againſt two; and the ſame where a 
feoffnent was made upon condition, and a fcoffment pleaded 
generally, is good. 36 H. 3. 4. 

If the record be not certainly pleaded, to ſay prout patet per 
recordum, or per finem, it is void. 38 JI. 6. 28. 29. 

For recerda ſunt vefligia vituftutis & weritatis. 2 Roll. Rep. 
296. 
And a record ought to be pleaded entire, that is, the 
whole record, and not part of it with an (inter alia) in re- 
ference to the record; and fo ought a ipecial verdict to find a 
record; for a record cannot be taken by parcels. Fract. Reg. 
279. 

, hath becn held, that if a record in the fame court be 
pleaded, the other cannot reply nu! fiel recird, but he may pray 
to ſee the roll. Lure Reg. Fla. 190. 

And if an action of debt be brought upon a record, this 
ought be according to the record in enm:bus, for if I recover 
damages againſt three in debt, cannot have an ation of debt 
againſt one of them, and ſurmiſe that the others are inſuf- 
ficient. 11 H. G. 36. | 

The concord of a fine is pleadable, before the fine is en- 
groſſed, for in the ancient books the concord is called the note 
of the fine. 12 fl. 4. 16. and 22 E. 6. 51. See Teye's caſe, 
Co. 5. Nep. 39. a. 

If any man pleads an outlawry in difability of the perſon, 
he ought to ſhew the record of the ontlawry maintained /u5 
pede figilli, becauſe the plea is but dilatory, unleſs the record 
be in the fame court : but if he pieads an outlawry in bar, if 
it be denied, he ſhall have a day to bring it in. Co. I. it. 128. 
a. b. 

And before the defendant may diſable the plaintiff the out- 
law ry ouy lit to appear of record, and the judgment after the 
punto gude given by the coroncrs in the county court, is not 
tufficient, until the writ of Exigent is returned, and the out- 
la wry appears of record. Lid. 


SECT. 
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SECT. I. en no ſuch Record ſhould be pleaded, & e con- 
ver io. | 

F a grant by letters patent under the great feal be pleaded 

and ſhewn the adverſe party may not plead nul tiel record, 
becauſe it appears to the court that there is uch a record; but 
fince it is in the nature of a conveyance, the party may deny 
the operation of it; and he may plead for this non conceſſit, 
and prove in evidence that the King had nothing in the thing 
granted. &c. and fo it was adjudged. Ce, Lit. 260. a. Eden's 
caſe. Co. 6 Rep. 15. agrees. 16 H. 703. 

Againſt the great ſcal of the connty palatine exemplified ; 
quere, if no ſuch record may be pleaded againit tae exempli- 
fication. 7 Eix. yer 236. 

Againſt a gencral act of parliament of which the juſtices 
Mall take notice ex ici, no ſuch record is no piece. The 
Prince's cale. Co. 8 (ep. | 

And it was faid for law by the whole court, that againit a 
record certified under the {ral of the Exchequer, or ommon 
Pleas, one may well fay, no ſuch record; for this is but a 
tranſcript of the record; but not io ro the great ſcal in Chan- 
cery, and obſerve the diverfity. 16 H. 7 13. 

And although the record be removed into the X. B. 
writ of error, yet the defendant may not plead u /uch record in 
the (.ommon Plas (whece the record was tried) but no ſuch re- 
cord generally is a good plea. 22 11. 6. 35.4.6 

And here obſerve, that in an action of debt in the Com- 
mon Pleas upon a judgment in the K. 7. if the defendant pleads 
nul t el record he iat have a ceriizrart out ot Chancery, and 
by mittimus the record thall be ſent into the Common Pleas. 
Dyer 32. ö. 1 Cro. 297. Keg. Pia 189. 
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SECT. I. Of the manner and firm of pleading Recoveries. 
and when it all be a g ad plea. 


O BSERVE that always in pleading of a recovery, the 
recovery ought to be averred to ſuch and ſuch uſes. Sec 
tit. Bar, Der mers caſe. Ca. 9. Rep. ti. 6. 
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4040 recovery of a rent was pleaded without alledging « 
tit. 39 H. 6. 23- 

A recovery in a perſonal action, is a nden 
actions touching the fame matter; that is to ſay, it is a good 
plea in bar to a perſonal action brought againſt the defendant, 
to ſay, that the plaintiff did formerly bring an action againſt 
him for the ſame matter, and recovered againſt him; and 
therefore he prays the judgment of the court, whether he ſhall 
be permitted to proceed in his ſecond action. Pract. Reg. p. 
40. Fil. 21. Car. B. R. See tit. Bar. 

So in an action brought to recover a thing from another, if 
a recovery has been thgreupon had by the plaintiff, the de- 
fendant may plead this recovery in bar of a ſecond action 
brought againſt him _ the ſame thing. Idem. 40. Reg. Pla. 
224- 


— 


9 


iii. 


G Ar 
SECT. I. The dfnitien of Rent, and by what mean: 


ta be recovered. 


ENT is a ſpecies of incorporeal hereditaments, the word 

rent, or render, reditus, ſigniſies a compenſation, or re- 

turn; it being in the nature of an acknowledgment given for 
the poſſeſſion of ſome corporeal inheritance. Co. Litt. 144. 

And it is defined to be a certain profit ifſuing yearly out of 
lands and tenements corporcal, it muſt iſſue out of the thing 
granted Plow. 13. 8 Rep. 71. 2 V. Black Com. 41. 

It muſt laſtly iſſue out ct len and trnements corpereal ; that 
is, from ſome inheritance whereunto the owner or grantee of 
the rent may have recourſe to diſtrain; therefore a rent can- 
not be reſerved out of an advowſon, a common, an office, a 
franchiſe, or the like, Co. Litt. 144. 

But a grant of ſuch annuity or ſum may operate as a per- 
ſonal contract, and oblige the grantor to pay the money re- 
ſerved, or ſubject him to an action of debt; though it doth 
not affect the inheritance, and is no legal rent in contempla- 
tion of law. (o. Litt. 47. 2 V. Black. Com. 41. 

And the difference in reſpect to the remedy for reco- 
rering ditferent kinds of rents, viz. Kent-ſeck, Wc. is 2 

totally 
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totally aboliſhed ; and all perſons may have the like reme- 
dy by diſtreſs for rent- ſeck, rents of aflize, and chief rents, 
as in caſe of rents reſerved upon leaſe, by the ftat. 4 Gee. 2. 
c. 28. 2 V. Black. Com. 43. 


RKEPLESDER 
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SECT. I. The manner and form of Repleading, and 


the time when it ſhall be aworded, & & converſo. 

ATE is to plcad that again which was once pleaded 

before, but in a better manner ; it may be awarded on 
an immaterial iſſue; and a repleader is to be had, where the 
pleading hath not brought the iſſue in queſtion which was to 
be tried; alſo if a verdict be given, where there was not 
iſſue joined, there muſt be in ſuch caſes a replcader to bring 
the matter to trial, &'c. 

For if by the miſconduct or inadvertence of the pleaders, 

the iſſue be joined on a fact totally immaterial or inſufficient 
to determine the right, ſo that the court upon finding, can- 
not know for whom judgment ought to be given ; as if on 
an action u the caſe in aſſimtſit againſt an executor, he 
pleads that he himſelf (inftead of the teſtator) made no ſuch 
promiſe. 2 Vent. 196. 
Or if on an action of debt upon bond conditioned to pay 
money on or before a certain day, the defendant pleads pay- 
ment on the day, (which if found for the plaintiff would be 
inconcluſive as it might have been paid before.) Strange. 994. 

In theſe cafes the court will after verdict award a repleader, 
guad partes replacitent, unleſs it appears from the whole re- 
cord, that nothing material can poſlibly be pleaded in any 


ſbape whatſoever, and then a repleader would be fruitleſs. 


Rex v. Phillips. 4 Burr. 301. 302. 3 V. Black. Com. 395. 

And whenever a repleader is granted, the pleadings muſt 
begin de novo at that ſtage of them, whether it be the plea, 
replication, or rejoinder, Oc. wherein there appears to have 
been the firſt defect or deviation from the regular courſe. 
Reg. 458. Salk. 579. Lid. 3 V. Black. Com. 395. 

So that we ſee a replcader is to plead that again which was 
pleaded inſufficiently before : but note, after demurrer there 
ſhall not be any repleader. 3 Cs. 5 2. Finch Ley. 397. Bro. 


Reploader 54. 4 
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For it is ſaid pleadings muſt be certain, that the adverſe 
party may know what to make an anſwer to, elſe he would 
ſuſtain ſome miſchicf ; which miſchict is remedied by demur- 
rer. Reg. Pla. 124 See tit. Demurrer. 

And theretore it was reſolved, that after a demurrer a re- 
pleader ſhall not be permitted; as the parties by their mutual 
aſſent have put themſelves upon the judgment of the court: 
and this was adjudged in Kendall and Heire?s caſe in 25. 26 
Elia. Rigeway's caſe. Co. 3 Rep. +2. b. 


SECT. II. In what caſes a repleader ſhall be granted, 
and in what denied. 


EPLEADER, after a verdict and judgment in the Com- 

mon Pleas is removed by. error into the X. B. if the 
iflue is not well joined, there ſhall be no repleader, but the 
judgment ſhall be reverſed. 1 Cro. 494. Reg. Pla. 213. 

If iſſue be taken, whether the obligation be made at D. 
in the county of T. where there is no ſuch place in the fame 
county, a repleader ſhall not be awarded. 21 E. 3. 31. 

Where the bar was inſufficient in debt, a repleader was 
granted; and fee 22 H. 6. 18. 19. that the bar ſhall be 
repleaded. 19 E. 4. 1. 

And in an ejectiane firme de portione decimernm, the defen- 
dant fays, that after the ſuppoſed cjectment, the plaintit? 
granted, bargained and ſold ali his eftate to him, Cc. this is 
a jeofail, and a repleader was awarded; for this ought to 
have been pleaded, as a rcleaſe or confirmation, Sc. Dy-r 
116. 117. | 

Note. If the omiſſion be of the place of making of the 
deed, or if uncertainty be in the ihkewing of the corporation, 
a repleader ſhall be awarded. Dyer 159. 
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. Of Repicovin ard furwr y. 


Replevin is, where a man diftraineth another man's 

X goous, or caitie, when the party diſtraiued upon giving 
ſecurity to the ſheriff or his deputy, that he will purſue the 
zction, and return the Leaſts again, if the taking ſball he 
judged 
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judged lawtul, may have this writ to the ſheriff.” And if it 
be a franchiſe, the ſher:ff may ſend to the bailiff of the fran- 
chiſe to do it. Co. Lit. 145. Wem. 2. 2. Maris. 21. 

And an avowry is, where one diſtrains another for rent or 
other cauſe, and the party diftrained ſues a replevin againſt 
the taker, and when he in bis plea ſhæws, why he took them, 
and the lawful taking of them, and this is denominated an 
avowry. Weſtm. 2. 2. Co. 9. 135 

Reterno habend? is 2 writ that lies alter a replevin is brought, 
and where the plaintiff maices default, being non- ſuitecꝭ be ſore 
declaration, or the like, or judgment is given againſt him, 
then he that diſtrains the beats may hare this writ, and 
ther-by have the beatts delivered to him again. Terms Ley. 
Dyer 41. 

"And withernan is a writ lying, where one dittrains, or the 
owner after the diſtreſs taken eſſboins the cattle, or carries 
them out of the county, or keeps them in fome place fo that 
the ſheriff cannut make a rep evin, or retorno habendo, as the 
caſe is: in this caſe the party grieved may have this writ to 
the ſheriff to command him to take fo much of the parties 

own goods, who hath done this in ſtead of them. And he 
may take the p c Luft, — break down the houſe, Wc. 
and replevy them. F. N. B. | 

For avewry orig that SIE the declaration aſſign no 
place in the r-plevin, yet the defendant mult alledge a certain 
place in his avowry before he can have reto n. Hob. 16. Allo 
it may be part for rent and part for a penalty, and retorn may 
be awarded if either of the cauſis be juit, aud it may be good 
in part, and bad in part of his own thewing. Eb. 133. 
And the avowant mult make a good title in o-mibus. Telverton 
14%, The avowant muſt make connſance generally not as 
bailiff or ſervant. Yelverton 193, The avowry muſt be ſpe- 
cial, where part of the ſervices are ext'n act dy the king's 
purchaſes. Ander. 1. 5* 0. 

It for a 8 where he malt ſh-w the kind of beoT, and 
price of it. 72. 3. 260. If it be for part ot a rent he mult 
ſhew how he is ſatisiied ſor the cclidue. Ce. 104. Rent due 
to huſband and wile in right the wire, the hutband alone 
may avow. 2 Cro. 417, ang it muſt be upon a perſon 
certoim. ro. 146, it mi de for the rent of a copyholder 
in the Common Pleas, but nt 15 n ejefione firme, where he 
demands the policiiivn. 1 Cre 5 24, It may bs made by one 
tenaat in common, ithough it be by way of action, for one 
may take a dre. 1 . 732. Ir may be made by an 
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executor for a rent-charge for years, although the clauſe of 
diſtreſs be to the grantee and his heirs. 1 Cro. 644. 

The judgment for the avowant is not to recover the 
rent, or thing diſtrained for, but only to be reſtored to the 
beaſt, as a lawful diſtreſs not to be replevied. Hb. 62. 
Coſts and damages were given to the avowant for an amerce- 
ment in a leet. More's caſe, 1257. 

The avowry was for an amercement, and held not good, 
becauſe he faid not the plaintiff appeared, nor upon ſummons, 
but ſo preſented by the homage. 1 Cra. 835. Parham ver. 
Norton. 

The lord avowed for the rent and ſervices of his terant, 
but made his avowry upon the land; and held, that the 
tenant, though he be very tenant, might plead any plea, fave 
horſe de Huter, or diſclaimer, More's caſe, 1208. 

And in avowry upon the land by the ſtat. of 21 H. 8. 
it is not traverſable, what eſtate the tenant had. Afore's 
caſe, 1238. For it may be good for part, and bad for part. 
And ſurpluſage will not hurt in it. Heb. 208. 133. 

Sce more hereof Bulfl. 2. 152. Plow. 312. Hutton 18. 
For avowry leb. 337. G1. 10%. 133. 170. 208, And the 
avowry for a herria muſt ſhew what it ſhould be, beaſt, or 
other thing. FH, 176. 

Aucwry was held not good, becauſe he pleaded the huſband 
was ſeiſed in fee, and that he and his wife let, c. And alſo 
that B. was ſeiſed in fee of an houſe and land thereunto be- 
longing, Ec. not good in pleading, though by fuch in a deed 
it may paſs by reputation and intent of parties. 1 Cre. 

18. 

1 In a replevin againſt three, two made conuſance generally, 
and not as bailiffs or ſervants, and damages was given by the 
jury to all the defendants, and judgment upon it, and two 
of them had no cauſe to recover; and the judgment was 
reverſed. Yelvertion 108. | 

In a replevin brought, the plaintiff is not bound to take 
notice, where the cattle were diſtrained, but to fay that 
the defendant averia cepit in quedam l. Brownl. 176. 
Godb. 186. Hob. 16. 

Where a bailiff diftrains he muſt, if it be required, thew 
the cauſe of the diſtreſs. But if not required he is not tied 
to it., 1 Lean. 50. 

A rent was granted nmine pœnæ, and part of both was 
arrear, and a diſtreſs taken, and an avowry made, but be 
did not ſhew in it what parcel was diſcharged : and it was held 
void for the whole. 2 Cro. 442. Harriſon ver. —_— 

11 
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In replevin the defendant avowed for damage: feaſant upon 
a leaſe for years, the plaintiff replied, the place was copyhold 

ted to his anceſtor, whole heir he is in fee: and did not 
anſwer to the leaſe for years, and it was held not good. 2 
Lean. 81. 

In a replevin an avowry was made for an amercement in a 
lect, the plaintitf traverſed, that he was ſciſed of the manor in 
fee: and it was held good. For if one have but a manor 
2 — he may maintain bis avowry. . 8 J. 

And a man makes a leaſe for years, rendering rent, and 
after makes a leaſe of the land to begin during the firſt term. 
This was held to be a good grant of the reverſion, and thar 
he might diſtrain and avow for it, and that without att:r- 
ment. iJ}yer 26. Plow. 432. | 

But for a rent, ſce Dyer 2 o. 257. 2. Plow. 191. Co. 
Select Caſes 53. M inch. 49. 50. Heb. 177. 133. Where 
there may be an apportionment of rent, there the avowry 
for part of it may be good. inch. 49. 50. Hob. 177. 

And where in a replevin upon return, that the cattle be not 
found wirher nam ſhall be awarded againſt the defendant. 
Now if it be ſucd by writ, and the ſheriff return the cattle be 
not found, then this writ ſhall go forth, if a nihil be returned, 
then an alias and pluries withernam and an exigent, and if at 
the return of the exigent he find pledges to make deliverance; 
and be admitted to his fine, then the plaintiff ſhall declare 
and go to trial on the right of the cauſe of diſtreſs, if it b+ 
found for the plaintiff, he ſhall have coſts and damages. If 
for the defendant he ſhall have a reterno habende; but if up- 
on return of the pluries replegiare, the defendant appeareth, 
then no withernan lieth, but he muſt gage - deliverance, or be 
committed. Brownl. 1. 169. At this day the lord may 
avow for taking a diſtreſs, as within the lands held of him, 
and within his fee and ſcigniory, and not name any perſon 
certain to be his tenant : but in this caſe the plaintiff in the 
replevin or ſecond deliverance ſhall have every plea that is 
good, but diſclaimer; but the lord may ſtill avow upon the 
perſon if he will at his cle&tion. And for a rent-charge, the 
party may by the common law avow, or not avow upon 2 
perſon certain by 21 H. 7. c. 19. Co. Li, 268. 312. 


Waterman 
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Waterman wver/us Yea in Replevin. C. B. 
Lyde, Etlq; ſheriff of Somerſetſhire verſus Lawrence and 


two others. 


11 the ſeventh of May 178. V aierman levicd his 
plaint againſt Yea in the theriff's court, and removed it 
by re fa 127, and declared in C. B. in replevin in Trinity term 

755- for taking his cattle ; to which Yeu put in an avowry 
{or damage-Healant, and Vater man not putting in any plea in 
var, there was judzment by default for the avowant that the 
plaintiZ be amerced, and that the avowant thould have a retorn” 
habeiid'. Yea did not execute a writ of inquiry of damages, 
as he might have done by the ſtat. 17 Car. 2. c. 7. but ra- 
ther choic to cauſe three actions upon the replevin bond to 
be brought againſt the plaintiff and his nn in order 
do force him to Pay the avowant his dam ages und colts ; 

whercnpon ſerjeant Hayward now moved on rhe behalf of 
Mater man and his ſureties, that proceedings might ſtay in all 
the three actions, becauſe the avowant might have recovered 
his damages and coſts by executing a writ or inquiry, which 
he had omitted to do. 2dly. It the court thonki n t think 
St to ſtay the proceedings ſor this reaſon, tirat they might be 
ſtayed upon payment of the fingle penalty of the replevin 
bond (which was ten pounds) into court. 

Ser;cant Prime for the avowant aid: This application was 
without precedent z the avowant in this cafe has two method 
of procceding in his election, viz. Either to execute a writ 
of inquiry, or to fue upon the repi-vin bond, the plaintiic 
not having proſecuted his tuit with effect; and of this opinion 
were Eirch and Batturſt juſtices, (only in court) and faid, 
they could not interpoſe; whereupon Prime tor the avowant 
offered to refer the damages and cofts in the original action, 
and the coſts in the actions on the replevin bond to he ſettled 
by the prothonotary, which the court thought was very fair 
and reaſonable ; and if the plaintiff would not comply thera- 
with, the avowant to be at liberty to proceed as he thought 
fit on the replcvin bond. 

In repl:vin for taking his cattle, Tc, the defendant avowed 
the taking, for that be tempore qus, &c. ſclſitus fui!, and is 
Rill viſe of the place where, Sc. and for that the cattle 
were itlr2 damage feaſant, he took them, Fc. The plaintiff 
demurred ſy ecially; and ſhewed the incertainty of the avowry 


for catiioc of demurrer ; for that the defendant did not fer 
torth 
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forth of what eſtate he was ſciſed, either in fee- ſimple, fee-rail, 
or for life, Wc. but only a general ſciſin, which is not traver- 
fable; and this was adjudged ill, and held for ſubſtance. 
Thereupon the defendant prayed leave to amend, upon pay- 
ment of coſts ; to which the plaintiff confented. Carih. 9. 
Trin. 3 Fac. 2. f. R. Sanders v. Huſſey. 

In replevin defendant avowed, for that 5. S. was feitei ard 
made a leaſe to B. for 21 years, who being poſſciled, aſſigned 
his term to H. the avowant, by which he entered, and was 
poſſeſſed; and on the 1ft of December, 13 Car. 2. at F. 
demiſed for part of the term to the plaintiff rendering rent 
and for ſo much rent arrear he avowed the taking the beaſts. 
The plaintiff pleaded in bar, that the avowant upon the faid 
1ſt of December, 18 (or. 2. aforeſaid, at F. did not demiſe 
modo et forma, as the avowant has alledged. Et hoc, &c. ande, 
&c. After verdict and judgment for the plaintitF in C. B. it 


was aſſigned for error in B. R. that this was an immaterial 


iſſue, by making the day and place parcel of the iſſuc; for a 
demiſe at another day and place would maintain the avowry 
and the putting them in is only for conformity in plcading, 
but the plea ſhould have been general, nn dimiſit medo & 
forma, Sc. The court could not tell for whom to give judg- 
ment according to the right of the matter; and after the 
matter had been twice argued, whether this caſe was reme- 
died by the new ſtatute which cures defaults where the right 
is tried, the court were of opinion that it was not, and doubt- 
ed what to do. But afterwards, upon other exception taken 
by Hale C. J. to the avowry, the judgment was affirmed. 
2 Lev. 11. rin. 23 Car. 2. in B R. II. leb v. Bennet. 

And in replevin, that the lefendant avow lt tor that the 
lord P. was ſeiſcd of the man, ro and o prefcrined to 
have a leet there, where a!! rci; :1its ou h iv attend once in 
a year; and that the pl.unul wy ance ior not attending. 
Ifuc being taken upon th. role ion, e mry Found It was 
picaded ; and farther, th i 7.5. vis in teu of another 
manor called R. within dat n or, and proefcribed for 2 
lcet likewife. So that a quoition4 z in de, winther he 
ould be chargeable to two lens it wos arljudecd that 
lince the verdict has found the. - 1hutim for the ant, 
the other matter found is not un la Cr. Car. 75. Trin. 
3 Car. C. V. Eve ve Wright. 
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SECT. IL Of removing the Plea. 


HE dcfendant in a replevin, that is, he that made the 
diſtrets, may, if he fee cauſe, bring a writ of recerdare, 
and ſo remove the plaint upon the replevin out of the ſheriff'; 
county court into the Common Pleas ; and if the plaintiff de- 
clare not, he may have a return? habend. And then if he 
declare not, a writ to inquire of damages. 2 Co. Inf. 339. 
Note. And if a replevin be depending by writ out of Chan- 
cory, the plaintiff or defendant may remove the plea by a pone; 
and if the pica be depending in the county, the plaintiff may 
remove th- fame without cauſe ; but the defendant cannot 
move the 1ime without cauſe, which matt be inferted in 
the end of the writ. 2 Ce. infi. 339. Reg. Crig. 84. F. 


N. 5. 6.0. 


8 


SECT. III. Of aeclaring in replevin. 


© 


F the goods or cattle of feveral men be diftrained, they 

cannot join in a replevin, but every man iuuſt have a ſeve- 
ral repieviu z for in a r<plevin it is a gocd plca to fay, the 
property is to the plaintiſ and to a ſtranger z and where there 
be two plaiatiils, that the property is to one of them. Ce. 
Lit. 145. | 

And it the plain in replevia do not fit out the place 
where the diitrcts is taken as well as the town, his declaration 
will be nuught, and the avowant may overthrow him upon 
a demurrer. Hob. Rep. 16. int Read. and Fawkes. 

The plaintiff in a replevin ought to be careful in giving 
his inſtructions for it, for it mutt be certain in ſetting down 
the number and kinds of the cattle which are diſirained, 
otherwiſe the replevin is not good. 

The avewwant is the detendant in a replevin; that is, he 
that made the difſtreſs; and when he juſtifies in his plea for 
what cauſe he Gittramned, that plea is called his avswry. 

As if a landlord diſtrains for rent in arrcar, and the 
tenant ur owncr of the cattle brings a replevin, and declares 
againſt him for unjuſtly taking and detaining his cattle, 
and the defendant juſtifies he took it in his own right, 
and fo ſhewing the caute of his taking in his plea; this is 
an 4aVGwry. 

tut it the defendant took the diſtreſs for or in the right 
of another, then, when he hath ſhewed the cauſe in his plca, 


he mut make the conu/ance or acknowledgment of the taking 
the 
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the diſtreſs, as being bailiff or ſervant unto him in whoſe right 
he took it. 

And the court granted an attachment againit the under 
ſheriff of Cumberland, for granting a replevia of goods diſ- 
trained cn a conviction for deer-ſtealing. #. 16 Ges. 2. 
Dominus Rex v. Monkhouſe, in H. R. Str. 1184. 

Replevin in Landen, defendant appcars upon an elongata, 
plaintiff declares for taking guns in 'quedam loca wocat” the 
Minories in Londen ; defendant pleaded non cepit mods II forma. 
At the trial the plaintiff proved the taking at Rotherhithe in 
Surry; upon which it was objected, that the plaintiff had 
not proved his iſſue, for the place is material, and therefore 

of the iſſue under modo & forma. "The counſcl for the 
plaintiff admitted that it was traverſable, but inſiſted that by 
not traverſing it particularly, the place was admitted, and 
could not be inſiſted on upon n bit. But chief juſtice 
Pratt held, that where the plaint ift avows at a difcrent place, 
in order to hav: a return, he mult traverſe the ace in the 
count, becauſe his avowry is inconſiſtent with it; but where 
he does not inſiſt upon a return, he may plead non cepit, and 
prove the taking to be at another place, for it is material. 
Whereupon plaintiff was nonſuited. Hi. 8 Geo. 1. Fohnſon 
v. Weller, at Guildhall ceram Pratt, C. J. Str. 507. 
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SECT. IV. Of the different manners of avrwries. 
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ILL IDS 


HERE are four manners of avowries which a lord may 
make upon a replevin: | 

1. Avowry upon his very tenant, Co. Lit. 9. f. 125. 
136. 

2. Upon his very tenant by the manor where the tenant 
had but a particular eftate. 

3- Upon his tenant by the manor where the lord had but 
a particular citate ; and theſe three are avowrics at the com- 
mon law. 

4. The lord may avow upon the matter in the land as with- 
in his fee: This is provided by ſtat. 21 /. 3. c. 19. and is 
the ſafeſt way for the benefit of the lord; for by this ſtatute 
the lord may avow the taking a diſtreſs, as in lands holden 
ot him within his fee, without naming of any perſon in cer- 
tain; which by the common law they could nut do, but were 
thereby compelled to avow upon a perſon in cerizin, which 
often proved much to their damage and prejudice : for by the 
fecret fines, recoveries, grants and cuuvcyances, which the 

denants 
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tenants uſed pur poſely to frame to defraud their lords, they. 
were ignorant upon whom to make their legal avowry ; which 
inconveniences the forcmentioned ſtatute hath prevented. 

Now ia an avowry vpon this ſtatute, the plaintiff in the 
replevin, be he tenant for years or otherwiſe, may have every 
efficient anſwer and aid, and every other advantage in the 
law to the avowry, diſclaims only excepted ; for becauſe 
the avowry is made upon no certain perſon, he cannot 
diiclaim. 


- 


SECT. V. Of @ bar to an avowry. 


ND if fuch plaintiffs be nonſuited or barred, or over- 

thrown by the avewry, then the defendant or avowant 
mall recover coſts and, damages againſt the plaintiff, as the 
plainti?? thould have done, it he had recovercd in the re- 
ple vin againit the avowant. 

If an avowry is made tor rent, and it appears by the party's 
own thewing that part of it is not yet due, yet the avowry 
may be good for the reficue. 1 Sawid. 385. 

Put ic it appears, that an avowant has title only to two 
parts of the rent, for which he avows, the whole avovry 
ſhall abate. Idem. 286. 

Alſo in an avowry for rent, and nomine pene together, 
without a'ledging any demand of rent, the avowry is good 
for the rent, although it is ill for the penalty. Bid. 

Avowry for rent due at a later day, is not a bar in avowry 
for rent duc at a former day; neither is a recovery in debt 
for rent due at a later day, a bar in debt for rent due at a 
former day, as an acquittance is. 1 Lev. 43. 

a replevin, the defendant pleaded they were the beaſts of a 
ſtranger; whereupon the plaintiff demurred, becauſe it was 
only a plea in abatement. The court faid, it was good either 
in bar or abatement, and that there needed no avowry for a 
return, becauſe the beaſts being not the plaintiff's, the avow- 
ant is to have the return; and the judgment was given for 
the defendant. 2 Lev, 92. See ſtat. 17 Car. 2. 

If the plaintiff in a replevin be nonſuit, or otherwiſe by 
avowry barred or overthrown ; then the defendant or avowant 
ſhall recover coſts and damages againſt the plaintiff, as the 
plainti® ihiould have done or had, it ha had recovered in the 
repicvin againit the avowant. « 


SECT. 
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SECT. VI. Defendant in replevin may picad property in @ 


ranger, either in bar or abatement. 


EFENDANT in replevin may plead property in a ſtran- 

ger cither in bar or abatement. And where a collateral 
matter is pleaded in abatement, the defendant ſhall not have 
a return without making an avowry ; but where the plca in 
abatement is to the point of the action as property is, the de- 
tendant ſhall have a return without avowry : tor whether the 
property be in the defendant or a ſtranger, the defendant 
ought to have a return, becauſe he had the poſſeſlion which 
was illegally taken from him by the replevin, when the plain- 
tiff had no right. Ei, 4 V. && MH. Butcher v. Per.er, in g. 
R. Salk. 94. Lord Raym. 217. 
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SECT. VII. 7UFhere on a fea in abatement defendant ſhall 
not have @ return without an evowry, and Wwirre he Hull 
with an avecry. 


— 3 
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RROR of a judgment in C. B. in replevin, for cattle 
taken the 26 Sept. 'The defendant avowed the taking 
as a diſtreſs for rent reſcrved on a leaſe for years, which was 
made under the title ot CAriſtapter late duke of Aibemarle, 
and for the rent of two years and an halt, ending at Aichael- 
mas 29 Sept. Sc. he avowed. end this was now afligned 
for error; for the diſtreſs was made before {ichae/mas, when 
the rent was in arrear; and notwichllanding that, it was urg- 
ed by Afountague, that the diſtreſs was well made for the rent 
of two years; yet the court without diflicuity reverſed the 
judgment; for the avowry is for one intire rent, and the 
judgment accordingly; but before judgment, the avowant 
might have abated his own avowry for the half-year, and 
. prayed judgment for the reſidue, and this would have been 
guod. Judgment revericd ni cauia. Eut aiterward. the 
record was amended in C. B. Mich. 9 I”. 2. Richards and 
' Corneford, in 7. R. Compyns's Rep. +42. PI. 26. Lord Raym. 
255 
PlaintifF in replevin declares for talzing of his cattle in « 
certain place calied B. The defendant pleads in aba temont, 
that he took them in a certain place callrd C. Abſiue bor, 
quod cepit in pred” lice wacat B. pront. ec. and pro returns 
habends he avows, Fc. The plaintiT confeſſed the capiion 
to be in C. and thereupon the avowanc had judgment, * 
te 
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the writ ſhould abate, and for the return of the cattle. O 
a motion that the avowant might have his coſts, it was reſoly. 
ed by the court, that he ſhould not; for the ſtatute of 21 H. 
8. c. 9. does not extend to this cafe, but gives coſts only 
when the plaintiff is nhonſuited; and the Sort. 7 H. 8. c. 4. gives 
coſts only when the plaintiff is barred ; but I- re the plaintiff 
is neither barred nor nonſuited, but the writ only abates; 
and he may have a new writ, and is not put to his ſecond 
deliverance. T. 1 Ann. mith and Malgrave, in B. R. in 
Replevin, Comyns's Rep. 122. fl. 85. 2 Lord Raym. 


2*—„ 


SECT. VIII. Sheriff may juſtify by grant of a replevin, 
without ſhewing the property of the gods to be in the 
plaintiff. | 


E 2 RESPASS for tiking two bullocks, We. of the plain- 
tif, The defendant Dawes, as to all but the taking 
the ſaid bullocks, pleads Not guilty; and as to the taking them 
he juſtifies, for that before the taking, the other defendant 
Evan att came before him, then ſheriff of Cam' Radnor, 
and made his complaint againſt the plaintit in a plca of taking 
and unjuſtly detaining the cattle, and found pledges to pro- 
ſecute the ſaid plaint, and to return the cattle, if a return 
ſhould be adjudged, and prayed a warrant to replevy the 
fame. Whereupon he made his precept to the other defen- 
dant S. Price his ſpecial bailiff to replevy the fame ; and the 
plaintiff thould appear at the next county court to anſwer the 
ſaid Evan IA atis in the faid plea; which faid precept, before 
the return and before the taking, he delivered to the faid 
S. Price, who by virtue of it, at the time and place, took the 
cattle, and the plaintiff nat claiming property delivered them to 
the defendant, and ſummoned the plaintiff to appear at the 
next county court, to anſwer /Z7atts in the faid plea, for 
taking and diſtraining his cattle, and then returned his 
prec2pt executed as aforeiaid, he being theriff at taking and 
return of precept, which is the ſame taking, Sc. 

The def:ndant Evan //atts pleads nor guilty generally. 

Defendant Selby Price, as to all but taking, pleads Not 
guilty, and as tv that juſtifies by virtue of the precept /upra. 

The plaintiff demurs to both pleas, and ſhews for cauſe, 
that the defendants do not alledge that the cattle were the 
Proper cat!le of the ſaid Evan Watts, or that he claimed property 
or title to them, or that they were in his poſſeſſion, or ſnewn 


by 
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by him to the ſheriff or bailiff, or were diſtrained by the 
plaintiff out of his pofſc ſion. : 

2dly, That the plea doth not mention what pledges by name 
were found. | 

3dly, That it is not alledged plaintiff had notice of the plaint 
or re 

athly, That the plea amounts to the general iflue. 

The defendants join in demurrer. Cur” held the plea good, 
and gave judgment for the defendants. M. 11 Geo. 2. 
Milles v. )avies. Evan TV atts and Selby Price, alias Rees, in 
Scacc. Comyns's Rep 590. pl: 258. 

For the learning of avowries, fee D' Anvers's General Aöridg- 
ment, Tit. Avowry, fol. 644. 645, Cc. 

When the defendant in replevin makes conuſance, and 
avows, that the property is in himſelf, it ſeems to be ſufficient 
without a traverſe. Compns's Rep. 247. pl. 137. 


— 
1 


By the Stat. II George: 2. p. 578. reciting, That 


66 HERE AS great difficulties often ariſe in making 
avowries or conufance upon diſtreſſes for rent, quit- 
rents, reliefs, heriots and other ſervices; it is enacted, That 
from and after the ſaid twenty-fourth day of June one thou- 
ſand ſeven hundred and thirty eight, it will and may be 
lawful to and for all defendants in replevin to avow or make 
conuſance generally, that the plaintiit in replevin, or other 
tenant of the lands and tenements whereon fuch diſtreſs was 
made, enjoyed the fame under a grant or demiſe at ſuch a 
certain rent during the time wherein the rent diſtrained for 
incurred, which rent was then, and ftill remains duc; or 
that the place where the diſtreſs was taken, was parcel of ſuch 
certain tenements, held of fuch honour, lordthip or manor, 
for which tenements the rent, relief, heriot, or other tervice 
diſtrained for, was at the time of fach diſtreſs, and ſtill 
remains due, without further ſetting forth the grant, tenure, 
demiſc, or title of ſuch landlord or landlords. leſſur or leſſors, 
owner or owners of ſuch manor; any law or uſage to the 
contrary notwithſtanding : and if the plaintiff or plaintiffs in 
ſuch aftion ſhall become nonfuir, diſcontinus his, her or their 
action, or have judgment given againit him, her or th-m, the 
defendant or defendants in ſuch replevin tha!l recover double 
coſts of ſuit. 

« And to prevent vexatious replevins of diſtreſſes taken for 
rent, it is enacted, That from and after the ſaid twenty-fourth 
Ft day 


| 
| 
| 
| 
| 


 plevins, may and ſhall, in every replevin of a diſtreſs for 
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day of June one thouſand ſeven hundred and thirty-eight, 
all ſheriffs, and other officers having authority to grant re- 


rent, take, in their own names, from the plaintiff, and two 
ref ponſible perſons, as ſureties, a bond in double the value of 
or goods diſtrained, (fuch value to be aſcertained by the oath 
of one or more credible witneſs or witheſles not intereſted in 
the goods or diſtreſs ; which oath the perſon granting ſuch 
replevin is hereby authoriſed and required to adminiſter) and 
conditioned for profecuting the ſuit with effect and without 
delay, and for duly returning the goods and chattels diſtrain- 


ed, in caſe a return ſhall be awarded, before any deliverance 


be made of the diſtreſs ; and that ſuch ſheriff, or other officer 
as aforeſaid, taking any ſuch bond, ſhall, at the requeſt and 
cofts of the avowant, or perſon making conuſance, affign ſuch 
bond to the avowant or perſon aforeſaid, by indorſing the 
ſame, and atteſting it under his hand and ſeal in the preſence 
of two or more credible witneſſes; which may be done with- 
out any ſtamp, provided the aignment ſo indorſed be duly 
ſtamped before any action brought thereupon ; and if the 
bond ſo taken and affigned be forfeited, the avowant or per- 
fon making conuſance, may bring an action, and recover 
thereupon in his own name; and the court, where ſuch action 
ſhall be brought, may, by a rule of the ſame court, give ſuch 
relief to the parties upon fuch bond, as may be agreeable to 
juſtice and reaſon; and ſuch rule ſhall have the nature and 
effect of a defeazance to ſuch bond.” 


—— 


SECT. IX. Vbetber a replevin below can be pleaded in bar 
to treſpaſs in C. B. 


1 for taking the vlaintifF%s cattle ; the defen- 
dant pleaded in bar that he diſtrained for rent, and 
that the plaintiff levied a plaint in replevin before the ſheriff 
of the county, and that the proceſs thereon is ſtill depending 
m the county court ; the plaintiff demurred, and the defen- 
dant joined in demurrer. 

Serjeant Poe for the plaintiff inſiſted the plea was bad for 
two reaſons; Firft, becauſe a ſuit depending in an inferior 


court cannot be pleaded in bar to an action here. 5 Rep. 62. 


a. 7 FH. 4.8. a. 7 H. 4. 44. a. b. DBrinmngkam's calc. 
43 id. 3. 22. 27. 4 H. 6. 35. . J. and Trim. 6 Gov. 2. 
EGudfield v. Warden. Fitgib. 3. 19. 
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2dly, If this matter could well be pleaded, it ought to have 
been pleaded in abatement, and not in bar; for by pleading in 
har the defendant admits the cauſe of action and the writ to 
be goods but ſays ſomething more to deſtroy the plaintiff's 
cauſe of action; abatement is to ſome matter which ſhews the 
action is ill conceived, but does not go to deſtroy the action 
abſolutely ; and the replevin does not bar treſpaſs, but the court 
in this caſe may give a general judgment that the plaintiff 
ought to have damages. 2 Mod. 63. 64. 1 Mcd. 214. 1 Lev 
312. 2 Ro. Rep. 64. Def. Placitandi 10. tit. Pleas in abate- 
ment in matters of record in point. 

Hewit ſerjeant e contra for the defendant as to both the ob- 
jections ſaid, that a replevin differed much from all other 
actions in inferior courts, and might be pleaded in bar to 
treſpa/s here; and cited Dact. Placitandi, 65. 68. 22 Hen. 6. 
15. | 
The court were of opinion that they could give a proper 
, judgment for the plaintiff, although the defendant's plea con- 

cluded improperly ; and were about to give 2 general judgment 
for the plaintiff; but the defendant delired he might with- 
draw his plea and plead de novo, which was granted upon pay- 
ment of coſts to the plaintiff. Bite v. 3,"Ulis. C. B. Eaſter 
Term 32 Geo. 2. 


— 


0 W * 6 
— ww * 
— wu — -— - 
— at, 2 
* — 
* = . 


ͤ— _— 


rer wii rs ＋ by _— 
-— © r 


SECT. X. Nonſut in Repleviu, avowant executed a writ of 
enquiry after a writ of /econd deliverance, and gred, 
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T HIS was a judgment of nonſuit for want of a declara- 
tion, and a writ de retorno habend: was awarded the 12th 
of July 1759. On the 2d of October following the plaintiff 
ſucd out a writ of ſecond deliverance, and afterward the 
avowant executed a writ of enquiry of damages; and now it 
was moved by Hewit and Dany ſerjeants for the plaintiff, that 
the writ of enquiry was ſuperſeded by the tuing out of the writ 
of ſecond deliverance; but upon thewing cauſe, it was an- 
ſwered by //itaker and Nares, ſerjcants for the avowant, that 
although a writ de retorno habende was awarded (which is the 
common courſe in the cafe of a judgment of nonſuit in reple- 
vin, ) yet by the fat. 17 Car. 2. c. 7. the avowant had his elec-- 
tion to ſue out a writ of enquiry of damages to recover againſt 
the plaintiff the arrearages of rent, and that although a writ 
of ſecond deliverance is a /uper/edeas to the writ, de retorno ha- 
bend), yet it is not a perſons we the writ of enquiry, agreea- 
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ble to the note in Palm. 403. and of that opinion was the 
whole court, and diſcharged the rule to ſhew cauſe why the 
writ of enquiry and the inquiſition taken thereon ſhould not 
be ſuperſeded. 

And Lord Apſiey ſaid, that by the ſtat. 17 Car. 2. the legi- 
flature intended that the proceeding upon that ſtatute by writ 
of enquiry, fieri facias, and elegit, ſhould be final for the avow- 
ant to recover his damages, and that the plaintiff was to keep 
his cattle, notwithſtanding the courſe of awarding a writ de 
retorno habendo, which is a right judgment; for the ſtatute 
hath not altered the judgment at common law, but only gives 
a farther remedy to the avowant. Vid- Carth. 253. Baker v. 
Lade, 1 Sali. 95. Latch. 72. and F. X. B. 156. margine. 
Duere, whether the writ ot ſecond deliverance in this cafe is 
not taken away by the ſtatute ? Czoper ver. Sherbrooke, Efq. 
in 8 C. B. Eafter term, 33 Geo. 2. Wilſon's Rep. fal. 
116. 117. | 
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SECT. I. The definition of the word Replication, how uſed, 
and in what caſes. 


Replication is an exception of the ſecond decree, made 
by the plainriffto the plea, or firſt anſwer made by the de- 
fendant. Co. Litt. 35. 304. 13 Ed. 1. c. 36. Me. Symb. 
part. 2. Reg. Pla. 59. 
For when the plea of the defendant is put in, if it does not 
amount to an ifiue or total contradiction of the declaration, 
but only evades it; the plaintiff may plead again, and reply to 
the defendant's plea ; cither traverling it, that is, totally deny- 
ing it. 3 V. Flack. Com. 3cg. | 
As if on an action of debt upon bond, the defendant pleads 
bloit ad diem, that he paid the money when due, here the 
plaintiff in the repli ation may totally traverſe this plea, by de- 
nying that the defendant paid it, or he may alledge new mat- 
ter in contradiction to the defendant's plea : as when the de- 
fendant pleads u award made, the plaintiff may reply, and ſet 
forth an actual award, and aflign a breach, or the replication 
may confeſi and avoid the plca, by ſorae new matter or diſtincti- 
on, conſiſtent with the plaintiff's former declaration: as 2 
| | action 
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action for treſpaſſing upon land, whereof the plaintiff is ſeiſed, 
if the defendant thews a title to the land by deſcent, and that 
therefore he had a right to enter, and gives colour to the 
plaintiff, the plaintiff may either traverſe and totally deny the 
fact of the deſcent, or he may confeſs and avoid ĩt, by replying, 
that true it is ſuch deſcent happened, but that fince the de- 
ſcent, the defendant himfelf demiſed the lands to the plaintiff 
for term of lite, To the replication the defendant may re- 
join, or put in an anſwer called a rejoinder, the plaintiff may 
anſwer the rejcinder by a ſurrejoinder, upon which the defen- 
dant may re6ut, and the plaintiff anfwer him by a ſurrebutter. 
Which pleas, replications, rejoinders, furrejoinders, rebutters 
and ſurrebutters, anſwer to the exceptio, replicatio, duplicutio, 
triplicatio, and quadraplicatio of the Roman laws. 4 Inft. 14. 
Brac. I. 5, c. 1. 3 V. Black. Com. 310. 


— 


SECT. II. 5; at hall or Hall ut be a good Replication. 


BSERVE that in replications a certain intent in ge- 
O neral is ſufficient. Co. Lit. 303. a. 

A count, bar, or replication being defective in matter of 
form, in reſpect of the omiſſion of any circumſtance, as time, 
place, &c. may be made good by the plca of the adverſe party; 
but if it be made infufticicat in point of matter, it cannot be 
remedied. dem. 

And great care muſt be taken, left the replication differ or 
vary from the count. Co. it. 303. 304. 

And that it alſo maintains the cauſe of the plaintiff's action, 
for if it appears by the replication, that the plaintiff hath 
no cauſe of action, there he ſhall not have judgment, though 
the defendant's pica or bur be iniufficiemt in matter. Co. 
Kep. 120. 

And if it differs or varies from the count, aud does not 
make good the ſame, it is called a departure in pleading, which 
is not ſutferable. Co. Lit. 31. 304. 305. Plow 7.8. 

Allo when the replication neither confefles nor avoids, 
nor traverſcs the matter of the bar, it is naught, and the 
plaintiff may demur to it, and ſbew this for caule. New Book 
af Ent. 14. 


SECT. 
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SECT. Ill. Rules for the Replication. 


HE replication ought not to depart from the count, 
Co. Lit. 303. 

Yet one may count of a gift in tail, and maintain this in his 
replication, by a recovery in value, becauſe he cannot have any 
other count. Co. Lit. 304. Reg. Pla. 107. 

Where the bar is ill in ſubſtance, it cannot be made good by 
the replication. 8 Rep. 120. 

But where the bar is only ill in circumſtance, it may be made 
good by th. replication. 6 H. 7. 10. 

If the plaintiff replies to a plea in bar, which is not good; 
his replying to it, he hath confeſſed it to be good. Pra#. 
eg- 294. 

or he bath loſt the advantage of demurring unto it, by 
paſſing by the defects and replying to it. 

In an action brought for breach of condition of an obliga- 
tion, and the defendant pleads that he hath performed the 
condition, the plaintiff in his replication muſt ſhew particu- 
larly in what the defendant has broken the condition, other- 
wiſe it is nugatory, and ſays no more than what was formerly 
faid in the declaration. Pract. Reg. 294. Rep. Pla. 108. 
And there is a difference, when the condition is in the ne- 
gative, not to do a thing, it is ſufficient to ſay in the replica- 
tion that he did do it; and when in the affirmative to do, as to 
perform his office, and to enfeoff him ot all his land, c. there 
he muſt ſhew what his office was and what lands he had, and 
that he did not, c. Latch. 16. 1 Leon. 136. Trin. 4 H. 
7. Pl. 6. Reg. Pla. 108. | 

Alſo the concluſion of the replication, if it be in the 
affirmative, muſt be & hoc paratus eff verificare, and this he 1s 
ready to verify; but otherwiſe if it be merely negative. Cs. 
Lit. 303. 


8 
—»— 


SECT. IV. I ben the plaintiff ſhall have judgment to recover, 
notwithſtanding the inſufficiency of the Replication, & e con- 


F the bar of the defendant be inſufficient, and by the re- 
plication of the plaintiff it appears, that the plaintiff has no 
cauſe of action, there the plaintiff ſhall not have judgment. 

Dr. Bonham's caſe. Co. 8 Rep. 120. 1 
ut 
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\ But when the bar is inſufficient in matter, and amounts to 
the confeſſion of the point of the action, and to this the plain- 
tiff replies, and ſhews the truth of his matter to enforce his 
caſe, and notwithitanding that in judgment of law, it be in- 
fufficient, yet the plaintiff ſhall have judgment. Meriel and 
Trefſam's caſe. Co. g Rep. 110. 6. Reg. Pla. 108. cites 8 Rep. 
120. 

And if the bar be inſufficient in matter, but the writ and 
count good, and the replication fuperfluous, yet without any 
matter which deſtroys the action, in this cafe the plaiatiff ſhall 
have judgment to recover. Idem. 


— 


SECT. V. When « Replication muſt be, when not, and 


in what manner. 


IRST, to all bars that are plcaded in the affirmative, 

the plaintiff muſt reply, and in his replication ought 
either to traverſe the bar, or confels the ſame, and ſhew ſome 
matter that avoids it. 

gSccondly, In all cafes where the plea, Sc. is in the nega- 
tive, there is not occaſion for a replication, &c. but otherwiſe 
if in the affirmative. 

And the concluſion of the replication if it be in the affir- 
mative, muſt be in theſe words and this he is ready to verify; 
but otherwiſe, if merely negative. (. Lit. 303. Keg. Pla. 
108, 

If new matter ariſes in the replication, or other ſubſequent 
pleadings, the parties ſometimes proceed as far as a rebutter 
and /urrebutter ; though they are feldom ſeen, but pleadings 
often neceſſarily proceed to a rejoinder and ſurrejoinder. Vide 
their reſpective titles. ; 


SECT. VI. What 4 Plaintiff ſhall by Replication ſay, 
and what he ſhall be excluded. 


HE plaintiff may by replication fay, to nen aſſumpſi 
infra ſex annos, that he or the was an infant, covert, 
toc. when the cauſe of action accrued, and ſued within 
ſix years after full age, Cc. Lut. 243. 2 Sand. 120. 1 
Sid. 453. 

And. though in the proviſo for infants, &c. tre/paſs on- 
ly is mentioned and not treſpaſs upon the caſe, yet all atti- 


ons 
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ons upon the ca/e, are within the equity of this proviſo. 2 
Sand. 120. 121. 1 Sid. 453. Lut. 243. P. 3 Juf. 2 
Mod. 72. 
hut a replication to non afſumpfit infra ſex annos muſt con- 
clud with an averment. 4 Med. 376. Carth. 337. 
So the plaintiff may reply, that the ' defendant was out 
of the realm by the ftat. 4 & 5 of Ann. c. 16. 


But he cannot reply that he had privilege of parliament. 
1 Sho 99. Carth, 137. 


So the plaintiff may fay by his replication, that he pur- 
chaſ-d another original, upon which the detendant was out- 
lawed, and afterwards the outlawry was avoided, and he 
fued within a year. Cro. ar. 294. Fon. 312. 

And this, Shen the outlawry is avoided by plea, or re- 
verſcd by error P. 3 Juſt. Cro. ar. 296. 

Or the plaintiff may reply, that heretofore he obtained a 
jude ment, and that was reverſed, and he now ſues within 
a year after the reverſal. Or, that he obtained a verdict. 1 V. 
Com. ig. 167. 

And if the plaintiff replies, an original, it is neceſſary that 
he alledge it, to be returned, or the appearances or continu- 
ances upon it. Lut. 260. 

And he muſt ſhew all the continuances at large, for faliter 
proceſſum thereupon is not fufficient. 41. 420. 

Aiſo he muſt ſhew a good original, or bill of Middleſex ; 
for it it is returnable on the day of the 7%, it is not fufficient. 
Sal. 421. 

-ut the plaintiff cannot reply, another original ſued by his 
teſtator, who died, and fo it abated, for that if not within the 
proviſion of the ſtat. 2: Fac. 1. 16. Lut. 264. it ſeems the 
contrary in Sal. 425. 

And the plaintiff may reply generally, that the cauſe of 
action accrued within fix years; and if the defendant pleads, 
that the cauſes of action, nor any of them, accrued within fix 
years, it is a good replication, that the cauſes of action or ſome 
of them did accrue. Lat. 1607. 

And if the plaintiff be entitled by adminiſtration, it is ſuffi- 
cient, if the adminiſtration was granted within the ux years. 
Sal. 421. Cartb. 337. 


' RESCOUS. 
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SECT. I. The nature of it, what it is, and when it 


kes. 


and another retakes it from him, and will not fuffer him 
to carry the dittreſs away; tius is a reſcaus upon which he is 
intitled to this writ, and ſhall recover damages. Alfo if one 
diſtrain beaſts for damage-feaſant in his ground, and in driv- 
ing them in the highway in order to impound them, they en- 
ter into the houſe of the owner, and he with-holds them 
there, and will not relinquiſh them ; that with-holding is a 
reſcous. Faſtiy, it a ſheriff takes any debtor by an execution, 
or by meſne proce's, and J. S. r:icuc him out of the cuſtody of 
the theriff, I may have an action of reſcaus againſt F. S. for 
this wrong, and recover debt and damages. Term Ley. 597. 


6 


SECT. II. Ma: Ha be 4 gad Plea in Reſcous, and 


what not. 


N a writ or reſceus the tenure only, and no other matter is 

traveriabie. 2 . 6. 37. 

Efcape and refcue is a plea for th? ſheriff, to an action 
brought on a meine proceis fur an cfcape, that the priſoner 
was reſcued from the defentant before hc came to the pri- 
fon, Sc. 2 Cro. 419. 486. 1 K. 99. 389. 807. Me. 852. 
contra. 3 Cro. 868. Tones 20. 

+ reſeaus be returned withou the place where reſcous was 
made, it is veid. Aid. Rip. 112. pl. 502. 


—— — — 


ESCOUS is a writ that lies when any man takes a diſtreſa, 
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Reſpondeas Ouſter. 


FF 
S E CT. I. Of Fe/fondeas ufer. 


N all interlocutory judgments, and of this nature are all 
judgment 5Lor the plalutiil upon pleas in abatement ot the 
tuit or action; in a which | it 15 confivered by the court, that the 
defen- 
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defendant do anſwer over, reſpondeas oufter, that is, put in a 
more ſubſtantial plea, or better anſwer. 2 Sawund. 30. 3 V. 
Black. Com. 396. 

And when dilatory pleas are over - ruled as nugatory and 
frivolous, the defendant has judgment of reſpondeas ouſter, or 
to anſwer over in ſome better manner. 3 V. Elack. Com. 
303. 


p — 


SECT. II. To what Pleas ſhall Judgment be for re- 
ſpondeas ouſter. 


—_ 


F the tenant or defendant plead in abatement, and the de- 
mandant or plaintiff demur to it, the judgment ſhall be 
only, that the defendant anſwer over, if the plea be difallowed. 
5 Co. 111. 4. Yelv. 112. Thompſon v. Coliier. 1 Vent. 22. Th. 
D. I. 16. c. 11. cites Mich. term 31 Kd. 3. 
And if a plea to the juriſdiction of the court be diſallowed 
upon demurrer ; the judgment ſhall only be, that the tenant 
or defendant anſwer over. Th. D. I. 16. c. 11. . 12. cites 
Mich. 35. H. 6. 4. 
So if a plea in abatement be tried by the certificate of the 
ordinary againit the defendant, it thall only be to anjwer 


over. 
So if the defendant pleads infancy ; and it is tried by in- 
ſpection, it ſhall be only to anſwer over. 1 Lev. 163. Amcots 
and Amcots. | 
And if a re/pondeas ouſter be awarded, notice to the defen- 
dant is not neceſſary, for he ſhall be ſuppoſed in court. 1 Sal, 
8. Lawrence v. Marten. 


SECT. I. When in an ation brought againſt many, the one 
Hall anſwer without the other. | 


Y the better opinion upon a ſubpæna againſt two executors, 
the one ſhall not anfwer without the other; and alſo a 
feoffes in truſt ſhall not anſwer without his companion. 8 E. 


4.5. 
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RIEN ARRERE. 


c HA P. LXXV. 
SECT. I. The definition, and what it is. 


IEN ARRERE is a ſpecies of plea uſed to an action 
for debt upon arrearages of account, by which the de- 
fendant alledges, that there is nothing m Vide New Book 
of Entries. 


R 


— c—_— 


SECT. II. den it is a good plea, and when not. 


I. annuity the plaintiff declares upon a preſcription, rien 
arrere is a good plea; but if upon a deed, it is no good 


5 H. 7. 33. 


2 — 
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RIEN CUL PABLE. 


. E 


SECT. I. bat it is, when it lies, and when it does not lie; 
what pleas are god, and what are not. 
N OT guilty is a kind of plea uſed to an action of treſpaſs 
or the like, whereby the defendant ablolutcly denies the 
fact of which he is charged; and as this is the general anſwer 
in an action of treſpaſs, which is a criminal action civilly pro- 
ſecuted ; fo it is alſo in ail actions criminally followed, either 
at the ſuit of the king, or other, wherein the 33 denies 
the crime objected againſt him. Vide New Book of Ent. tit. 
Non culpable, &c. 
And this general plea may be pleaded in the following 
—_ 
When the thing ſuppoſed to be done for matter of fact, 
is 2 true. 
2. When the matter (as it is) is not a trefpaſs, bue forms; 
other offence, and ſome other action but not treſpals is given 


for it. 
3. Whcn 


4 
* 
1 
: 


- ” —— m 
. 
N - 22 * _ 
* 
— — — — n A - = = 
— ——— — 2 — = a 
: - - — 640 7 
. " — - - — © * 
— 
* AD — — 
« © . * — 
— _ : — — 3 ws © — * 
— 
- . — 2 
= _— - % _- 4 > 
- 2 ©» — 
— — 


436 $SCIRE FACIFS 


3 When the lands or goods, for which the action is 
brought, is mine and not the plaintiff's. 5 C. 85. Cz. Lie. 
282. 283. 

Not guilty is a good plea upon an aſſumpſit, if the plaintiff do 
not demur thereon ; and after a verdict judgment ſhall not be 
ſtayed, and the 7 is becauſe tert and deceit is alledged. 
3 Cro. 470. Ney 

And ſo in an . of debt for non-payment of tithes upon 
the ſtatute 2 Ed. 6. non. cu p. is a good iffue, becauſe tort is ſup- 
poſed: and ſo upon all ſtatutes which prohibit the doing any 
thing upon a penalty. 2 Inſt. 65 1. 2 Rel. 683. 3 Crs. 62r. 
257. Reg. Plac. 191. 

In an Action of non fea/ance, not guilty is no plea, for they 
are two negatives, which cannot make an iſſue, more than two 
affirmatives. 1 Cre. 569. 32H.6. 13. 
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S ECT. I. Exeplanatin of a Seire Faclas, and wen i: 
lies. 


CIRE FACIEAS is a writ judicial, going out of the 

record, and lies where one hath recovered debt or da- 
mages in the king's court, and ſues not to have execution 
within the year and the day; then after the year and the day, 
he ſhall have his writ to warn the party; and if the party does 
not come, or if he come and ſay nothing, to ditcharge or ſtay 
the execution, then he thall have a writ of Je facias directed 
to the theritf, commanding him to levy the debt or damages 
of the goods of him who hath loft. Norte. The writ of „eri 
facias lies within the year, without any /cire facias ſued. Terms 
Ley. 606. 

By ſtat. 10 V. 3. c. 14. no writ of error, or ſcire factias, 
thall be brought to reverſe any judgment, fine, or recovery 
for error, unleſs proſecuted within zwwenty years. 3 V. Blact. 
Com. 307. 


SECT. 
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SECT. I. What ſball amount 0 4 god plea in 4 Sci:c 
Facias, and what fball be deficient. 


Scire Facias in law is conſidered as being in the nature of 
an action; for although that it be a judicial writ, yet be- 
cauſe the defendant may plead upon it, it is in the nature of 
an action; and therefore a releaſe of all actions, or of all 
executions, is 2 good bar in a /cire facies ; and by the opinion 
of Lit. in a ſcire facias upon a fine, a releaſe of al actions is a 
plea in bar. Cz. Lit. 290. b, Lit. lib. 3. ſect. 506. 

And here obſerve, that every writ to which the defendant 
may plead, is in law an action, be it original or judicial. Co. 
Lit. 2961. 

If a ſcire facias be brought againſt an executor, to ſhew cauſe 
why he ſhould not pay a debt unto the plaintiff recovered 
againſt the teſtator, the executor in this caſe cannot plead 
fully adminiſtered; but be muſt plead, that no goods of the 
teſtator's are come to his hands, whereby he might difcharge 
the debt; for he may have fully adminiſtered, and yet be 
liable in hw to pay the debt. Pra#. Reg. 120. 

Scire facias was brought in the petty-bag in Chancery, and 
as to part iſſue was joincd, and demurrer joined as to the other 
part. The record was ſent into B. &. to try the iſſue, which 
was done, and verdict given; and then they argued the de- 
murrer in H. R. and B. R. gave judgment upon both. It was 
objected that the ſending the iſſue hither was, becauſe Chan- 
cery cannot try it, but that the judgment ought to be given, 
and the demurrer argued there. But it was, "after argument, 
reſolved, that the judgment was well given in g. K. upon both, 
though Chancery might have given judgment upon the de- 
murrer before it came hither. Lev. 283. Hil. 21 & 22. 
Car. 2. B. R. ſeſferſen v. Lauſn. Mad. 29. . 

In a /cire facias vpon a recognizance againſt bail, the de- 
fendants plcad that the principal defendant died before the 
i.laing the firſt ui. ja. and betore the return of any 2, . 
againſt him; the plaintiff replics a ca. %. and a rcturn #5: 
inventus, and that the principal was then living and tony an 
terwards. Jiemurrer, and judgment for the plaints®, i ile + 
wocd v. People and Torn. C. B. Eater teria go Ces. 2. 
1757. 
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STATUTES. 


E BB A T LAXVIE. 


SECT. I. Of the manner and form of pleading of Statute: 


and Acts of Parliament, and in actions and proceedings upon 
Statutes. 


T* an action be brought againſt a man, upon a ſtatute, 
the plaintiff ought to rehearſe the ſpecial matter, and ſay 
that the action is brought con/ra formam ſlatuti. ꝙ E. 4. 
26. 

And it was cited to be adjudged the 20 Elia. that npon an 
information in the Exchequer, tor a uſurious contract, b 
which it appcared, there was a reſervation over and above the 
ſum of 10%. and received contrary. to the ſtat. yet becauſe it 
was not expreſsly faid that it was corruptan accommedationem, 
agreeable to the words of the penal ſtatutes, the information 
was adjudged to be inſufficient. Sce Dr. Feſer's caſe. Co. 11. 
Rep. 58. 

Where a ſtatute is recited, there one may not aver, that 
there is no ſuch record; for ſuch an averment doth not lic 
againft.a record, being a thing of a folemn and high nature, 
but an averment is but the allegatien of the party. Pract. Ker. 
19. 20. Reg. Fla. 102. 

Wherever a ſtatute gives leave to plead generally, and the 
party waives this leave and pleads ſpecially, the other party 
may demur upon his ſpecial plea, if he fees cauſe; for thouph 
he needed not to have pleaded ſpecially, vet having done it, 
the plex muſt be gocd at his own peril. Lac. Reg. $3. Paſc. 
23. Car. le. R. Pia. 136. | 

If a ſtat. be made, that all tenants for life ſhall be diſpuniſh- 
able for waſte; in an action af waſte if he reads no waſte 
committed, he {hail not vice the frat. in evidence. 28 H. 8. 
Nyer 28. | 

And if one pleas an »& of parliament he need not plead 
the whole act; but fo nuch of it as makes for his purpoſe. 
Dyer 107. b. 

If one entitles himfi-lf to a deviſe of the entire land, he-need 
not ſhew, that this is fucnye land, as the moſt part of the land 
in Enelcnd is tocage land. 16 . Lyer Zz. | 

Where an information was brought by the K. on the ſtat. 
of liverics ; and though the informotion docs not mention 

the 
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the ſtat. yet being for the K. it is ſufficient ; as the molt fa- 
vourable conſtruction ſhall be taken for the K. 


But it is otherwiſe in caſe of a common perion; and in 


waſte againſt tenant for life, the ſtat. ought to be rehearſed, 


becauſe no action lies at the common law. 5 H. 7. 17. 


S E CT. II. General Rules which muſt be obſerved in plead- 
ing Ads of Parliament. 


HE title need not in pleading a ſtatute be ſet out, becauſe 
this docs not conſtitute any part of the ſtatute. Lord 
Raym. 77. Chance & Adams. 
Alſo there is no neceflity, that the preamble of an act of 
parliament ſhoul-l be ſpecially pleaded ; for though this 
_ uſually contains the motives, of making an act of parliament, 
yet it is no part thereof. 6 Mod. 62. Mills & IFilkins. 8 
Mod. 144. 

If a thing might have been done at the common law, and 
a ſtatute comes and makes certain circumſtances neceſſary to 
the validity thereof, this ſhall not alter the manner of plead- 
ing, which was before the making of ſuch ſtat. 12 Mod. 540. 
Birch & Bellamy. 

A tenant for years cannot, fince 29 Car. 2. c. 3. aſſign 
over his term without writing: but, as he might have done 
this at the common law, an aſſignment may be pleaded with- 

out alledging it to have been ia writing; and it may be given 
in evidence that it was ſo. ib 4. 

But where the power to do a thing was originally granted 
hy act of parliament it muſt be ſhewn, in the pleadings. that 
the thing was doue according to the direction of fuch act and 
every ſubſcquent one thereto relating. ibid 

if a will of lands is at this day pleaded, it muſt be ſhewn, 
that it was in writing, as is by the 32 H. 8. c. 1. by which 
power to make ſuch a will was firſt given, dircQcd it ſhould 
be: and it mult alfo be ſhewn, that the further requiſites 
made nec Jary by the 29 Car. 2. c. 3. have been complicd 
with. 1:4, etiam. 

Winn 2 te.nporary ſtat, which has expired, is continned by 
a ſubſequent one, it 1s ſufficient to plead the former, withour 
taking any notice of the latter. Str. 1066. Rex & Picrean. 

But if ons act ot partianie: it has prohibited a thing to br 
done, and another iz aſter made which inflicts a forteiture un 
the periun who that! do that thing, he, who tucs tor the for- 
| fojuurs 
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feiture, muſt plead both theſe acts; for they are to be conſi- 
dered as one act. Plow. 206. Stredling & Morgan. 

An exception was taken to a replication, becauſe only part 
of a ſtat. had been therein recited ; and it was inſiſted that 
the whole of it, as is uſual in other matters of record, ought 
to have been recited ; but the whole court agreed that this 
replication was good; for no man is obliged to recite, in 
pleading any more of the ſtat than the clauſe which makes 
for himſelf. Pizw. 105. Fulmer/tone & Steward. Plow. 65, 
410. Cro. Zac. 140. 2 Jo. 50. 

But if there is any proviſo or exception, in that clauſe of 
an act of parliament which is to be recited, this mutt be recited 
although it ſhould make againſt the party reciting it: for, as 
the proviſo or exception is parcel of the clauſe, the clauſe, if 
this was omitted, would not be perfect law. Phi. 410. 
Newys & ar. Hiro. Plead. pl. 164. Lord Raym. 120. 

However, if one party has only pleaded fuch clauſe or 
clauſes of a ſtat. as conſiſted with his intereſt to plead, the 
other party may plead any other clauſe or clauſes of the ſame 
ſtat. Cro. Fac. 140. Read & Potter. Lord Raym. 120. 

Laſtly, "x in picading a ſtat. it is faid, that the parliament 
at which 't was made continued wſque ad a certain day, the 
words u, ad do in this caſe include the day to which they 
relate ; for it is uſual to fay, that a parliament continued ue 


ad a certain day, quo die it was prorogued. Lord Raym. 219. 
Birt & Rothwwe!l. 


SECT. HI. Same particulun rules for pleuiling fatutes 
which have relation to particular parts of 445 pleadings. 


I *: is a rule of Jaw, that, when a ſtatute introduces any new 
tion, the writ muſter recite the ſtatute. 2 In. 121. Bro. 

Action upon: the Bat. pl. Br.. Parl. pl. 75. 
But if a Hat. which afves 2 new action, alcerto ine the form 
of the writ to be uſed, as is don: by the frat, gi. ing 2 br 
in dender and by other jtarutes, in ſuch cat it is not necel- 
ſary to mention inch fta. in the writ ; z for the wric iticlf is in 
this caſe: a recital of the tint. ii id. | 
Howcver it an action, that was at the common law, is given 
in any new cale, the particotar act of : parliament by which 

this is given, need not He recitcd in ay writ. Hd. etiam. 
In an action of treipals brought by an executor, far ga 
talen arb y in thc [ije- laue of the te/latir, ther: is no neceflity 
do 


STATUTES. 441 


to recite in the writ the ſtat. by which ſuch action was given; 
becauſe an action of treſpaſs was at the common law in other 
caſes. Bro. ibid. 

And where a ſtat gives a plea, the plea muſt be in the very 
words of ſuch ſtat. 11 Mod. 207. Hall & Holiday. 


SECT. IV. That afts of pariiament ought to be pleaded, 


and what ſhould be omitted; and of what afts the judges 
are abliged ex officio to take notice. 


Man may plead the ſtatutes of limitations in bar, or the 

time limited by certain acts of parliament beyond which 
no plaintiff can lay his cauſe of action; this, by the ſtat. 32 
H. 8. c. 2. in a writ of right is fixty years; in afliſcs, writs 
of entry, or other pofſeJory actions real, of the ſeifin of one's 
anceſtors, in lands; and either of their ſeiſin ; or one's own, 
in rents, ſuits, and ſervices fitty years: and in actions real for 
land grounded upon one's own fcifin or poſſeſſion, ſuch poſ- 
ſeſſion muſt have been within thirty years. | 

By ſtat. 1 Mar. flat. 2. c. 5. this limitation does not ex- 
tend to any ſuit for advowſons. 

But by the ſtat. 21 Fac. 1. c. 2. a time of limitation was 
extended tu the caſe of the king; fo that poſſeſſion for ſixty 
years precedent to the nineteenth of February 1693, is a bar 
even againſt the prerogative, in derogation of the antient 
max. nullum tempus occurrit regi.“ 3 Inſt. 189. 

And by another ttat. 21 Jac. 1. c. 16. twenty years is the 
time of limitation in any writ of formedan ; and, by a conſe- 
quence, twenty years is alſo the limitation in every action of 
cjectment, for no ejectment can be brought, unleſs where the 
leſſor of the plaiariiF is intitled to enter on the lands, and by 
the ſtat. 21 Fac. 1. c. 16. no entry can be made by any man, 
unleſs within twenty years after his right ſhall accrue. 

As to all perſonal actions they are limited by the ſtat. laſt 
mentioned to fix years after the cauſe of action commenced ; 
except actions of aſſault, battery, mayhem and impriſonment, 
which muſt be brought within four years, and actions for 
words, which muſt be brought within two years, after thc 
injury committed. 

And by the itat. 31 Eliz. c. 5. all fuits, indictments and 
informations upon penal ſtatutes where any forfeiture is to the 
crown, ſhall be ſued within 7w2 years, and where the forfeiture 
is to a ſubject, within one year, after the offence commicted ; 
unleſs where any other time is tpecially limited by the ſtat. 

9 And 


Dyer 84. 
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And by ſtat. 10 W. 3. c. 14. no writ of error, or ſcire 


facias, ſhall be brought to reverſe any judgment, fine or reco- 


very, for error unleſs it be profecuted within twenty years. 3 
V. Black. Cam. 306. 307. 

General acts of parliament need not be pleaded, for the 
judges ex officio ought ro take notice of them; but it is other- 
wiſe of particular acts of parliament with an exception; for 
in theſe caſes a perton ought to ſurmiſe, that he is not one of 
the partics excepted, and on this diverſity all the books are to 
be underſtood. Dive & Maningham's cale. Pl. (om. 65. a. 
and Partrige's cale. Pl. Com. 84. a. 8 E. 4. 7. a. Pl. 
Com. 53. a. 

But the ſtat. 21 H. 8. of * Pl:yxralities, as it concerns the 
whole ſpiritually in general, is a general act of parliament of 
which the juſtices without pleading of it, ought to rake notice 
ex officin. ꝰ Flolland's caſe. Co. 4 Rep. 76. a. Paſch. 31 Eliz. 
Rot. 514. it was adjudged in Clayps/:”s caſe, that the ſtat. of 
the 18 E/;z, concerning colleges in the two univeriitics, and 
the colleges of Eton and V incheſter, was a particular act of 
which the juſtices are not obliged to take notice; but the itat, 
13 Elis. c. 10. & 18 KEliz. c. 11. concerning colleges, Geans 
and chapters, hoſpitals, parſons, vicars or any other, having 
any ſpiritual or eccleſiaſtical living, are held as general acts, of 
which they ſhall rake notice ex Heis. Holland's cale. ibid. 
14 E. 4. 1. and 43 Al//jjes 29. 

But Trin. 30 Eliz. it was adjudged, that the ſtat. 1 Eliz. 
concerning leafes by bithops, was a particular act. Elmer's 
caſe. Co. 5 Rep. 2. a. 13 E. 4. 8. 5 Helland's caſe. idem. 

And an act of parliament concerning trades in general; but 
an act concerving any particular trade is ſpecial z as the act 
concerning grocers. 28 H. 8. Dyer 27. 

And when a ſtat. gives a liberty to do any thing, this ought 
to be pleaded, by him who would take advantage of the ſtat. 
for all particular acts ought to be pleaded. 28 H. 8. Dyer 
27. b. 

* he ſtat. 32 H. 8. concerning tithes is a general ſtat, and 
need not be pleaded. 

And now it one pleads a deviie by will, he ſhall not be com- 
pelled in his pleading to alledge the ſtat. of wills. 7 E. 6. 


For the flor. 21 II. 8. 13. / 9. 10. concerning pluralities thoroughly 


conſidered we reer the reader to Wiiſon's Rep. 174. 3. Wo'ferjlan v. B 
5 1 7144 and Jed clet l, CE: B. Tria. Term. 3 Geo. J- 1763. 


And 


be 
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And where the ſtat. ſays, that a wife ſhall not have an ap- 
peal, but for the death of her huſband only, the juſtices ex 
without pleading of the faid ſtat. ought to take notice 
4 it; and _ ſame law of — of gavelkind, and borough 
7 6. Dyer 8 
Engl. as been already faid — a public act of parliament may 
be ports generally, without a recital of it : for the rule of 
law is, that the judges are 22 bound to take notice of all 
public acts. 4 Rep. 76. and's caſe. Bro. Parl. pl. 69. 
2 Roll. Abr. 465. Cro. Eliz. 601. 

And upon this principle, that the judges are of themſelves 
to take judicial notice of a general ſtat. it is held, that no ſuch 
record cannot be pleaded to ſuch a ſtat. for it would be ex- 
treamly bad, if the record of a public act of parliament ſhould 
be loſt, or conſumed by fire or by any other means, this 
ſhould tend to the prejudice of the common wealth, in ſuch 
caſe the judges might either from ſome printed copy, or from 
ſome record in which it had been plcaded, or in ome other 
way, inform themſelves of the contents of a loſt ſtat. 8 Rep. 
28. the Prince's caſe. Cro. Car. 355. 

And where it happens that part of a ſtat. is of a public 
nature, and the reſt of it private, there is no neceſſity that 

the part which is public ſhould be ſpecially pleaded. 10 
Rep. 57. the chancellor of Oxfird's caſe. Hob. 227. Sid. 
24. 

But if a man would avail himſelf, in pleading, of any part 
of a private act of parliament, it mult be ict out ſpecially : for. 
anleſs this is done, the judges cannot take judicial notice of 

any thing therein cotained. 4 Rep. 76. Holland's caſe. 2 
Roll. Abr. 466. 2 Med. 57. 

Laſtly, Special ſtat. may be put in iſſue, and tried by the 
record, upon ns ſuch record pleaded, unleſs it is produced ex- 
emplißed, as was done in the Prince's caſe; and therefore the 
plea of no ſuch record was in that caſe refuled. H. H. C. I. 
16. 8 Rep. 23. the Prince's caſe. 


SECT. V. of Mi recitals and 1M\ſpleadings of Acts of 


Parliament. 


T7 actions brought upon a ſtat. it was held by all the juſtices 
that the ſtat. ought to be truly recited in the count; for 
by miſrecital of a Rat. the writ ſhall abate. Patridge's caſc. 


1 Com. 84 . 
G62 2 Ant 
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And for the miſrecital of ſtat. 2 R. 2. c. 5. the count was 
held bad, and in an action upon the fame ſtat. the words ought 
to be, quia tam pro domino rege, quam pro ſeipſo ſequitur. See 
the caſe of Slander, Co. 4 Rep. 13. a. 

And if the day of making of an act of parliament be miſ- 
recited, the pleading is bad. 6 E. 6. Dyer 74. b. 

If a ſtat. be miſrecited in pleading a matter, which goes to 
the ground of the action which is brought upon the ſtat. it is 
not helped after verdict by the ſtat. of Jes/ails ; but if it be 
miſrecited only in a circumſtantial matter, and which goes 
not to the ground of the action, it is helped, being form and 
not ſubſtance. Pract. Reg. 296. Reg Pla. 214. 

But if one party miſrecites the matter, year, day, or place, 
in pleading an act of parliament, the other party may demur 
generally; for it is confidered as there being no fuch act; and 
he who undertakes to ſet out a law muſt do it truly. Er. 
Parl. pl. 7. Cro. Ja. 211. 2 Hawk. 246. 

If a man in reciting a ſtat. as made on fuch a day, and the 
ſtat. was not made on that day, he has failed, notwithſtanding 
its being a general ſtat. for he docs not refer the ſtat. to the 
knowledge of the judges, as he would have done if he had 
ſaid againſt the form of the ſtat. in ſuch cafe provided, if he 
had faid ſo the law would have referred the thing to ſuch ſtat. 
as had been apt for it: but, as he has recited one and did not 
intend any other, if there be none ſuch, his action is grounded 
upon that which does not cxiſt ; and the recital of the day, 
which was here ſurpluſage, does vitiate if it is miſrecited. 
Plow. 79. $4 Patridge & Strange. Bro. Parl. 87. 

The 32 H. 8. c. 9. was recited to have been made at a par- 
liament held the 26 of April in the thirty-ſecond year of the 
reign of H. 8. whereas in truth the parliament began the 28 
of April in the thirty-firſt year of the prince's reign, and was 
continued by prorogations till the time of making this act, fo 
that no parliament was held as the plaintiff had recited, it was 
held, that for this mitrecital the count ſhou'd abate. Pw. 
79. 84. Partridge & Strange. Cro. Ja. 111. I Lev. 296. 

And the fateſt way of pleading an act of parliament is to 
ſhew, that the parliament was holden on ſuch a day of fuch 
a year of the K. without taking any notice of its com- 
mencement; for the court is bound to take judicial notice 
of the commencement of a parliament and alſo of its pro- 


rc2ations and fcfiions. Lord Raym. 210. 313. Hirt & 
Aia hn. @ Lev, 266. J.utw. 140. 


A mil- 
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A miſrecital of the day of the commencement of a parlia- 


ment does not, even where ir is a private act, yitiate ; for al- 
though the judges are not ex gicis to take notice of the con- 
tents of ſuch an act; the commencement of a parliament is a 
public thing of which they are to take notice. Ai 550. 
Bimop of N:rwich's caſc. Lord Kaym. 210. 343. 1 Lev. 
296. 

If a ſtat. is recited to have been made at a parliament held on 
a certain day by prorogation, whereas it was in fact held on 
that day by adjournment, this mifrecital is fatal; for as an ad- 
journment docs not put an end to a ſeſſion, the day of meet- 
ing, after ſuch a:hournment, is only a day of the fame ſeſſion 
which was before began. 12 Mad. 052. Anon, 2 Mod. 242. 
Lord Kay. 343. 

But a mitrecital of the day of making an act of parliament 
which is fatal in a declaration, would not have been ſo in a plea 
in bar. 1 -;rIwnl. 195. oilſen & Shepherd. 

Repugnancy in reciting the time of holding a parliament 

is fatal, as if it is ſaid on ſuch a day in the firſt and ſecond 
year of the reign 07 a certain K. for it is impoſſible that one 
and the fame day thould be in two years. I=. 302. Langley 
ec ?/jaynes, 2 Hawk. 247. 

And where a ſtat. was alledged to have been made on the 
twelith of November in the 6th year of the reign of JF”. the 
34, whereas, the Queen being at that time alive, the itile was 
Lill. & Mary; and for this miſrecital the judgment was ar- 
reſted. Lord Raym. 1224. non. 

And although public acts of parliamen* need not be recited 
in pleading, yet if a party takes upon him to fer out one of 
theſe ſocially, and miſrecites it, ſuch milrecital is fatal. Cro. 
Eis. 236. FVanderplanhen & Griffith. Cro. Car. 232. 2 Med. 
99 #reem. 31. 

It in pleading a public act ſpecially, the concluſion is contra 
for nun ſlacuti or contru fru ſtatuti in hujuſmogs caſu editt, 
in this caſe, a miſrecital docs not vitiate; becauſe, as a public 
act necded not to have becn recited, the judges will, although 
it be mitcecited, take judicial notice of the true contents of 
ſuch act. But, if the conclulion hd bern contra Frmam jia- 
tuti predifi or vigere flutut: pradicti, the miſrecital would 
have been fatal; for by this concluſion, the pleadings would 
have been tied up and conſiutd to the miſrecited ſtat. Lord 
Raym. 382. Platt & Hil, Plow. 79. 84. Cra. Car. 233. 

roem. 311. 

And this miſrecital of a pubiic act is lo fatal, that the court, 

conſcious and Wall Know:ag the nun-cxitence of ſuch frat. 
Cannot 
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cannot, even if both partics ſhould agree that there is ſuch a 
one, give judgment. Cro. Elia. 245. Love & Matton. 

But it is now held, that although a private ſtat. be miſre- 
cited in pleading, the court muſt take it to be as recited, unleſs 
it is denied to be ſo by pleading nul tiel record; or ſhewn to be 
otherwiſe, by alledging that it is further enacted, c. and then 
if the miſrecital is material, advantage may be taken thereof. 
Lord Raym. 382. Mich. 10 V. 3. Platt & Hill. 2 Mad. 
241. 

And obſerve that every miſrecital of an act of parliament 
which cauſes an alteration of the ſenſe, is fatal. Cro. Car. 
136. 522. Lord Raym. 382. 2 Mod. 98. 

But not a miſrecital in an immaterial matter. ibid. 

A mitrecital of a public ſtat. is not cured even by verdict: 


though a miſrecital of a private act of parliament is: nor can 


the court, who are bound to take notice of the contents of 


ſuch a ſtat. proceed to give judgment, becauſe they know the 


ſtat. to be otherwiſe. Cro. Eliz. 245. Love & Wotton. 
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SECT. I. The definition of the word, and the manner 
and form of Traverſes im pleading. 


RAVERSE is a word or term taken from the French 

traverſer, i. e. transfigere, and ſignifies ſometimes to de- 

ny, and ſometimes to overthrow or undo a thing. Comwe/. 
Int. tit. Traverſe. 

And as uſed in our law, ſignifies to deny a matter alledged 
in the declaration or pleadings, &c. and a defendant's plea is 
deemed ill, wherein the plaintiffs tit. c. is neither traverſed 
and denied, nor confeſſed and avoided ; but although each 
matter of fact pleaded by the plaintiff may be traverſed, yet 
no matter of law may be ſo; nor may a record, which is not 
to be tried by jury. 

So that we ſee a traverſe is the denial of ſome material point 
alledged in the pleadings, beginning with theſe words, W:th- 
out this that,” &c. and it may be taken to the declaration, bar, 
replication, &c. and therefore if properly taken to the decla- 
ration, it deſtroys the plaintiff's action; if to the bar, it deſ- 

troys 


a 
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troys what is ſaid in avaidance of the action; and if to the re- 
plication, what was faid in avsidance to the bar. 

The general rule is, that there ſhall not be any /raverſe, 
where the matter alledged by one party is expreſly denied by 
the other; but this muſt be underſtood within theſe reftric- 
tive bounds, as confined to caſes where the denial makes a 
compleat iuue; for though the matter contradicts, it is not 
ſufficient, without an apt iſſue is formed upon an effirmative 
and negative; as, where the death of n man is poſitively al- 
ledged on the one part, and his life by the other party; here 
the death ought to be traverſed, otherwiſe no ifuc is joined. 

A traverſe therefore ſeems to be properly taken, when the 
adverſe party to the declaration, plca, replication, Fc. forſak- 
ing the general iſſue, ſets up a title for himſelf, or ſets forth a 
particular ſpeciucation of his caic, with a juſtification thereof, 
De and then by traver'? denies the matter alledged by the ad- 
verfe party ; or, that the fame is true in that munner and fernt 
he hath alledged; and, ſuch tpeciiication is called an induce- 
niet to the traver'e. 

And traveric ct office whereby any one is amoved from his 
poſſeſſion, muſt be in that court where the office is returned. 
2 #nft. 60 5. 

[a any ſtage of the pleadings when cither fide advances or 
aſfiruis new matter, he utualiy (as was faid) avers it to be true, 
* ard this he is ready to verify;“ on the other hand, 
when either ſide traverics or denics the facts pleaded by his 
antagonitt, he ufually renders an iffue, as it is called; the 
language of which is different according to the party by whom 
the iſſue is tendzre(|: for it the traverſe or denial comes from 
the defendant ; the iliue is tendered in this manner “ and of 
this he puts himtclf upon the country,” thereby ſubmitting 
himfclf ro the judgment of his peers : but it the traverſe lies 
upon the plaintiff, he tenders the iſſue or prays the judgment 
of the peers againit the defendant in another form; thus, 
© and this he prays may be enquired of by the country.“ 

But if either fide (as for inſtance the defendant) pleads a 
ſpeclal negative plea, not traverſing or denying any thing that 
was before alledged, but diſcloſing fome new negative matter; 
as where the ſuit is on a bond conditioned to perform an 
award, and the defendant pleads, negatively, that no award 
was made, he tenders no iſſue upon this plea; becaule ir does 
not yet appear, whether the fact will be diſputcd, the plaintilt 
not having yet aſſerte the exiſtence of any award; but when 
the plaintitf replies aud fet forth an actual ſpecific award, i: 
then the defendant traverſes the replication, and denies the 

| making 
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making any ſuch award, he then, and not before, tenders an 
fue to the plaintiff. See tit. General ]ſſue and Special Evi- 
dence. 3 V. Black. Com. 312. 313. 


SECT. II. ben a Traverſe is neceſſary, & e con- 
trario. 


N debt againſt one as executor, it is no plea for the defen- 
I dant to fay, that he died inteſtate, without traverſing ab/que 
hoc, that he made him exccutor, as he might have originally 
made him executor, and afterwards die inteſtate. 7 H. 6. 
13. 14. 

In an ejefione fir mæ, the diſſeiſſin was traverſe, and held 
well; for in this action one ought to confeſs or avoid, traverſe 
or deny the title conveyed in the count. 22 Elia. Dyer 365. 
a. b. 

For a difſeifin pleaded in a bar, replication, Sc. is always 
traverſable. Dyer 336. 


And a thing which is only inducement and not ſubſtance of 
the plea, muſt not be traverſed. 1 Cre. 64. 


But a traverſe ought to have an inducement to make it 


relate to the foregoing matter, or elſe it is not good and for- 
mal. Pract. Reg. 218. Reg. Pla. 215. 

Note. There ſhall not be a traverſe upon a traverſe, where 
the firſt traverſe is material; but if it be not material, there 
you may traverſe the inducement to it ; but when the title 
is traverſed, there you ought to maintain the title and not to 
traverſe the inducement. 1 Cro, 105, Hut. 79. Hb. 
104. 

If a defendant pleads a releaſe, he muſt traverſe all treſpaſſes 
after; if a feoffment all treſpaſſes before; and if a leaſe, or 
licence for a time, then all treſpaſſes before and after. Hel. 
104. Digby & Fitzherbert. | 

In every tranſitory action, if the defendant juſtifies by 
ſpecial plea in another county; and agrees in time, he muſt 
traverſe the place: but if he juſtifies at another place in the 
fame county, there needs no traverſe. 1 Cro. 228. 3 Cre. 
667. 3 Kol. 264. 


SECT. 
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S ECT. III. Vat matter is traverſable and ought to be 
traverſed, & e contrario. 


F the count be of an obligation made at D the defendant 
may ſay, that this was made at S. by dureſs, without any 
traverſe. 22 4 E. 40. a. 
In an action upon the caſe, that the defendant had bargain- 
ed wich the plaintiff to feil him certain land, and that he had 
enfeoffed others; the defendant traverſes the feolfnent, and 
this was held a good traverſe without traverling the bargain. 
2 3. 9- . 
And if the writ ſuppoſes one died inteſtate, it ſeems that 


the defendant may traverſe, and fay, that he made a will. 7 
Eliz. Dyer 236. 


SECT. IV. What hall, or fhull nit be conſidered as 4 


good trauere. 


N an action of trover for a bar of gold, the plaintiff 

ſuppoſes that it came to the hands of the defendant who 
fold it to perſons unknown, and concerning the money, the 
defendant traverſes; quod nan vendidit modo & forma, & hc, 
&c. and it was held that this traverſe of the ſelling was good. 
Dyer 121. 

So where the defendant juſtifies in another place than was 
mentioned in the count, for hindering the fervants to cut his 
wood, and traverſes the place alledged, this was held to be 
good. 27 H. 6. 1. a. 

In an action upon the cafe the plaintiff alledges difturbance 
of the profits of a leet ; the defendant ought to traverſe the 
entire profits. 38 H. 6. 16. 

Where the condition of an obligation was, that the obligor 
ſhould ferve the obligee one half year; in debt brought, he 
ſays, that he has ſerved hin half a ycar at J. in the county 
of K. and this was held no good traverſe; for he ought to 
have traverſcd generally, and it is not ſufficicut ty traverſe 
the place. 10 H. 6. 14. 

If one juſtiſies for common“ appendant, the other party 
ought to traverſe the common gencraliy, and not as the de- 
fendant alledges. 40 C. 3. 10. 


A traveri: 
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* Common appendant is 2 righe, belonging to (ho owners or ecennpions Cf 
arable land, to put cummounable beaſts upon the iuris vate, and upon the = 
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A traverſe as has been ſaid before is the denial of ſome 
material point alledged in the pleadings, and which is properly 
taken to the declaration, bar, replication, c. And there- 
tore, if properly taken to the declaration, it deſtroys the 
plaintiff's action; if to the bar, it deſtroys what is ſaid in 
avoidance of the action; and if to the replication, what was 
ſaid in avoidance of the bar. Doct. pl. 344. 2 Lil. Reg. 
436. Co. Lit. 282. Telv. 193. 

But for the better underſtanding the nature o? a traverſe, 
we thall in the firſt place inſert ſome general rules that have 
been laid down herein, 

And firſt it is laid down, that where a matter is expreſsly 
pleaded in the affirmative, which is expreſsly denied by the 
other party, there a traverſe is needleſs ; becaufe in ſuch cafe 
a fufficient iſſue is joined. 36 H. 6. 15. Cre. Elia. 75., 
Lit. Rep. 15. 1 Vent. 101. 

As where in an andita querela, to avoid the execution of a 
recognizance, the plaintift ſets forth that it was defeazanced 
upon the payment of divers fums of money at certain days, 
and that he was at the place appointed and tendered the money, 
and that the defendant was not there to receive it; the deten- 
dant pleaded proteffands, that the plaintiff was not there to pay 
it, and that he was there to receive it; ab/que hoc, that the 
plaintiff was r. ady to pay it, which being {ſpecially demurred 
to, the court held the plea naught ; and that there being an 
expreſs affirmative and negative, there ſhould have been no 
traveric. Cro. Eliz. 754. 5. Huiſb v. Phillips. 

So if in affiſe the defendant pleads a feoffinent by a ſtranger, 
which he avers to be abſolute and without any condition, this 
is ſufficient without any further traverſe. 2 Rol. Rep. 35;. 
Hob. 7%. 72- 

But this rule, that there ſhall he no traverſc where the mat- 
ter alledged by one party is expreſly denied by the other, muſt 
be underſtood of thoſe cafes where the denial makes a com- 
pleat iſtue; for though the matter contradiéts, that is not 


— 


— „ 


of other perſons within the fame mazor; and commonable beaſts are either 
beafts of the plaugh, or ſuch as manure the ground. 2 V. Black. Com. 33. 

This is a matter of moſt univerſal right; and it was originally permitted, 
not only for the encouragement of agriculture, but for the neceſlity of the 
thipg. 2 I. *6. 

For,.w le: Lords of manors granted out parcels of land to tenants, for 
ſervices eher done of to be done, theſe tenants could not plough or manure 
the land without beaſts; theſe beaſts could not be ſuſtained without paſture ; 
and paſtutre could not be had but in the Lord's waſtcs, and on the nnincloſet 
fallow grounds of themielves and the other tenants. 3 . Black, Com. 
Je“. 33. 8 
fſufficient 
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ſafficient without an apt iſſue is formed upon an affirmative ; 
as where the death of a man is politively alledged on one part, 
and his life by the other party, here the death ought ro be 
traverſcd, otherwiſe no iſſue is joined. 6 I! 7. 5. 6. 1 
Vent. 213. 1 Lutw. 15. 

A traverſe therefore ſeems to be properly taken when the 
adveric party to the declaration, plea, replication, Wc. for- 

ſaking the general iſſue, ſets up a titie for himtelf, or ſets forth 
a particular ſpecification of his caſe, with a juſtification there- 
of, Sc. with a traverſe, abſgue hoc, or denial of the matter 
alledged by the adverſe party, or that the ſame is true in that 
manner and form he hath alledged ; and ſuch ſpecification 
is called an inducement to the traverſe. Hb. 103. 4. 

Hence it is ſaid to be a rule, that when any thing pleaded 
ſpecially by the defendant which is directly contrary to the 
matter in the declaration, ſuch plea is not good without a 
traverſe ; yet it is in the election of the other party to waive 
the advantage thereof, or demur therenpon. 1 Sid. 301. 

It is laid down as a general rule, that where the matter 
alledged by the detendant in his plea is contrary to the matter 
ſet forth in the declaration, there muſt be a traverſe or de- 
nial of ſuch matter ſer forth in the declaration ; fo if the re- 
plication contradicts the matter alledged in the plea, &c. as 
where the defendant alledged ſeiſin in one from whom he 
claims, the plaintiff cannot alledge ſcifin in another from 
whom he claims, without traverſing, confeſſing, or avoiding the 
ſeilin alledged by the defendant. Lutw. 381. Cre. Eliz. 30. 

So if it be alledged by the defendant that the party died 
ſeiſed in fee, and the plaintitf alledges that he died ſeiſed in tail, 
he muſt traverſe the dying ſciſed in fee, becauſe two affirmatives 
cannot make an iffue. 5 II. 7. 11. 12. cc. pl. 349. 
Dyer 312. 3. 1 Leon. 

The omiſſion of a traverſe where necciiary is matter of 
ſubttance ; aud therefore, where in treſpaſs ror taking his 
horſe, the detfendant pleaded, that he was fciſed of ſuch lands, 
and intitled himſelf to an heriot ; the plaintift replied, that 
another ten was jointly ſcited with the defendant et hoc pa- 
ratus eſt veriſitare: and on demurrer it was adjudged for the 
defendant, becauſe the pluintiff ought to have traverſed the 
ſole ſeilin. 2 Had. Go. Snow v. I iſeman; vide Cro. ac. 
221. 

Where a man confeſſes and avoids, he needs not traverſe; 
but where in @/:m/"/t againſt the detendant as execntor, he 
proces that the teſtator made J. S. executor, who proved 

the will, and took upon him th» execution thereof, and con- 


cluded in abatement; but becauſe he bad not traverſed, 
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ebſyue hoc, that he was executor, or adminiſtered as executor, 
it was adjudged againſt him. 2 Madl. 168. Singleton v. 
Bmouwtree. 

When a malefeazance is laid to the defendant's charge, he 
ought expr.tsly to traverſe it, and not to anſwer it by argu- 
ment; but in waſte the detendant may fay it was ruinous, 
without anſwering expreſsly to the waſte; ſo in caſe of an 
zinnkeeper, he may alledge a robbery without traverſing it 
was by his default. Cro. Elia. 281. 

In debt for rent, the plaintiff declares on a leaſe of four 
acres of land, at 5/ rent, and for rent arrear he brought the 
action: the defendant pleads to part nil debet, and to the reſi- 
dnc he pleads, that the leaſe was of the ſaid four acres, and 
of one acre more, and that before the rent was arrear the plain- 
t itt entered into the fifth acre : on which the plaintiff demurs; 
and the reaſon ſhewn on the argument was, for that he did 
not traverſe, that he demiſed four acres only. But on the 
other ſide it was ſaid for the defendant that the traverſe ought 
to come on the plaintiff's part, viz. he ought in his replica- 
tion to have maintained the leate in the declaration, and have 
traverſed, that he Jemiled the fitth acre. To which it 
was anſwered, that would be a departure from his declaration, 
and therefore the traverſe ought to have been on the defendant's 
part; for when he pleads another leate than that upon which 
the plaintiff declared, wiz. to plead the leaſe of the fifth acre, 
abſque hoc, that he demiſed the four acres only; and ſo held the 
cour., and gave judgment for the plaintiff. 1 Saund. 206. 
1 Sid. 405. Raym. 175. 2 Hob. 467. 1 Lev. 203. Salmon v. 
Smith. 

In an action againſt a ſheriff for an eſcape, the plaintiff de- 
clared, the defendant being theriif voluntarily tuffcred J. S. 
whom he had in execution, to eicape. "The defendant proteſ- 
ting that he did not let him voluntarily eſcape, pleads, that he 
took him upon freth purſuit. To which it was demurred, be- 

cauſe it did not traverſe the voluntary eſcape: and reſolved for 
the defendant, it being impertinent for the plaintiff to alledge, 
and no ways neceſſary to his action, and it being out of time 
to fer forth in the declaration, being a matter that-ough* to 
come in the replication. And per Holt C. J. it is like a leap- 
ing betore one comes to the ſtile; as in debt upon a bond the 
plaintiß ould declare, that at the time of ſealing and deli- 
very of the bond, the defendant was of full age, and the 
dctenclant pate plead deins age, withont traverſing the 
plaintiff's allegation. 1 Vent. 211. 217. Sir Ralf Bovey's 
Cale, 


caſe. 
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1 Tutw. 381. 
judged. Et vide Cro. 


Fac. 057. 
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F. P. ad- 


But in debt by the gentlemen uſhers of the king, for a fee 


of 


5 J. due to them from one who had received the degree of 


knighthood, they declared, that time out of mind they uſed 
to receive a fee of 5 J. of every perſon who voluntarily and 
without compulſion had received the degree of a knight, Wc. 
the defendant pleaded, that he had taken the degree of a 
knight, in ſole obedience to the king; but becauſe he had 
recepit vel ſuſcepit ere dum 


not traverſed abſque hoc, quod 


militar” voluntarie & ſine ar 0 
plaintiff; for the voluntary acceptance of honour, without 
compulſion, is of the effence of the action, _ not like the 
aforeſaid caſe of an eicape. 
Stephens. 


1 Lutw. 38m. 


ne, it was adjudged tor the 


Diba & & af v. 


— 


SECT. V. Several Traverſes to be taken in one Plea. 


And 22 H. 6. 16. one outlawd by the name of 


NI) in ſome caſet there are ſeveral traverſes to be taken in one 


lea; as, by experience, the defendant in an informa- 
tion, that pleads a /pecia/ plea, or is to traverſe an office, ought 
to confeſs and avoid, or traverſe every one ot the king's titles 
alledged. 

And fee 12 Ed. 4. 14. & 10. that the defendant in treſpaſs 
did plead a gift in tail to his father, and gave colour; and 
the plaintiff made title by a common recovery : to which the 
defendant did rejoin, that his father, before the recovery 
made a feoffment, and took an eltare back again, and then 
after the recovery, and before execution died; ſans ceo, gie 
le recoverar enira en vie jon. pier; et fans ceo, que fon pier 
avoit auter eflate tempore brevis; et ſans ceo, que le reruverar 
fuit ſeifie prout in re'licatione perificat : et iffunt le recovery 
feint, &c. and admitted. 


we © 


of D. brtcher, came in upon the capias utlavatium, and fad. 
and was 4 
huſband:mar:, and not a butcher ; and fo two traverſes taken. 


that he was demurrarnt at 


It is laid down as a general rule, 


S. and 


not at . 


that ther- cannot be 


a traverſe upon 4 traverſe; becauſe that in ail pleadings, 
wherevpon a traverſe is properly taken, the illue is cloied; 
and therefore a traverſe cannot be taken on a traverte, for 
a traverſe mutt be a material point; and if to the decla- 
ration, it dettroys the plaintiff's action; if to the bar, it 
deitroys what is ſaid in avoidance of the bar, and fre &: 
ceterie, aud conf:quently a ſubſequent traverie will be in- 


The 
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ſignificant ; becauſe when a material traverſe is taken, the 
reſt ſtands confeſſed. Co. Lit. 282. Hab. 104. Holt. 97. 
1 Saund. 20. 22. FVaugh. 62. 1 Jen. 216. Cro. Car. 
105. 

This rule is thus laid down by my Lord Hobart, that 
regularly whenſoever a traverſe is taken, apt and material 
to the plaintiff's title, the plaintiff is bound to it, and can- 
not for the fame thing leave it, and force the defendant 
to accept another traverſe tendered by him. Hob. 104. 

But if a man brings an action of treſpaſs for breaking 
his cloſe on a certain day, if the defendant plead a releaſe 
of actions he hall traverſe all treſpaſſes after; if a feoff- 
ment, he ſhall traverſe all treſpaſſes before; if a licence for 
once, all before and after; and in theſe cafes the plaintiff 
hath it in his choice to leave the traverſe, and traverſe the 
point of juſtitication, ſc. the releafe, feoffment, or licence; 
or he may alledge a treſpaſs before or after, and ſo join 
upon the traverſe offered, which is traverſe after a traverſe, 
but yet is not according to the rule, a traverſe upon a 
traverſe to the ſelf-ſame point. 2 H. 4. 2. 12 Ed. 4. 6. 
2 KR. 3. 9. Hob. 104. 

So if a man brings an action of waſte for felling of 
trees, and lays that the leſſee felled and fold them, and 
the defendant confeſſes that he felled them, but faith that he 
beſtowed them in repairing the houſe, a5/que hoc, that he 
fold them; the plaintiff may reply, that he let them rot, 
or any like cafc of waſte, aue b/c, that he employed them 
in reparation; -und though this be a traverſe upon a tra- 
verſe, and directly to the ſame thing, yet it is out of the 
above-mentioncd rule, becauſe the traverſe in this cafe was 
not material; for the plaintiff might have declared of the 
felling only, and the other point was merely furpluſage. 
#795. 104. 

If aſſault and falſe impriſonment be laid in London, and 
the detendant pleas a ſpecial juſtification in another coun- 
ty, with a traverſe or ab/que hoc, &c. the plaintiff may main- 
* tain his action, and traverſc the ſpecial matter alledged by 
the defendant, though this be a traverſe upon a traverſe ; 
for as the mattcr alledged by the detendant may be falſe, 
it would be unrcaſonable by ſuch falſity to ouit the plain- 
tiff of the liberty the law gives him, of laying is action 
in the proper county where the cauſe arifes. 1% b. 107. 
Crolliz. 418. 8. C. Paramour v. FVerold. Lutw. 1437. S. C. 
cited, and lik: point adindged Crs. EKlig. . K. P. adjudged. 

In 


* 
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In treſpaſs the defendant juſtifies his entry by the command 
of J. S. the plaintiff replies, and ſhews that J. S. was ſeiſed 
in fee, and let unto him at will, and traverſcth the command 
of J. S. the defendant maintains his plea, that 7. S. com- 
manded him to enter, and that he entered by his command, 
and traverſeth the leaſe at will; and it being herteupon demurred, 
it was adjudged for the plaintiff, that the command was tra- 
verſable, and that therefore the defendant's rejoinder to make 
a traverſe upon a traverſe is not good. Cro. Car. 506. Thorn 
v. Sheering. 


* — 


SECT. VI. Traverſe is neceſſury where defendant juſlifics at 
another place than is laid in the declaration. 


* ESP A8S8, laid at Hereferd in the county of Hereford, 
for taking the plaintiff's cattle, and driving them away, 
and converting them to his uſe; defendant pleads not guilty 
as to the converſion ; and as to the taking and driving them 
away, juſtifies as bailiff of the manor of A. that ſuch proceed- 
ings were had in che court of the manor, that a diſfringas 
iſſued directed to the defendant, who by virtue thereof diſ- 
trained the plaintiff's ſaid cattle to enforce his appearance at 
the manor court, and concludes que ef eadem tranſereſſic, 
without traverſing the place laid in the declaration; and atrer 
two arguments by Ford and Evans for the plaintitf, and Poole 
and ſerjeant Bootle for the defendant, upon a fpecial demurrer 
the court gave judgment for the plaintiff, that the plea without 
a traverſe was not an anſwer to the treſpaſs at Herefard, and 
Lee chief juſtice cited Cro. El. 705. which ſays a traverſe is 
neceſſary, and thought the plea bad in ſubſtance 3 Hright juſ- 
tice was of the fame opinion; but Denniſon juſtice, doubted 
whether it was bad in ſubſtance, but was clear it was bad in 
form; and that being ſhewn for cauſe, judgment muſt be for 
the plaintiff, which was given accordingly. /F:i!;'s Ret. 
p. 81. Benjamin v. Howell. B. R. Mich. term 18 Ces. 2 
1744. 


— 


SECT. VII. Treſpaſs at Teddington; defendant juſtifies for 
damage fraſant at Kingſton, and that he impounded the calle 
at Teddington, good without a traverſe. 


RESPASS for taking and impounding the cattle ot the 
plaintiff at / edd:ington in the county of Addi Al 
the defendants plead the general Yue, and thereupon iſſue 
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is joined. Two of the defendants plead another plea, (with- 
out ſaying by leave of the court) that one of them is ſeiſed ot 
a certain cloſe at A:ng/ton in Surry, and the other as his ſervant, 
and juſtify the taking the cattle there damage fea/ant, and that 
they drove them to, and impounded them at T:ddington, as it 
was lawful for them to do. The plaintiff demurs, and therein 
fays that the plea is uncertain, informal and double, but docs 
not ſay what the duplicity is. Note Duplicity in a plea muſt 
be pointed out. 

4.aw/en for the plaintiff: 1ſt. This is a double plea, for the 
general iflue is an antwer to the whole declaration, and the 
other plea is not faid to be with leave of the court. 

2dly. 'Fac damage fenſant is [ical and the defendants ought 
to have traverſed the taking and impounding at Teddington, or 
any, where elſe than at King on. Cre. Eliz. 705. 2 Lutw. 
1435. Benjamin v. Howell, Mich. 18 Ges. 2. 

Serjeant Bootle, contra: As to the iſt objection, Bartholomenv v. 
Ireland, Mich. 11 Geo. 2. B. R. Treſpaſs for breaking and cn- 
tcring plaintiff's chambers in Saf /es-1nn, the defendant plead- 
cd ſeveral pleas without faying by leave of the court, which 
was ſhewn for ſpecial cauſe of demurrer ; but the court only 
faid it was an irregularity, and held it good on a demurrer, 
Sir John Strange was for the plaintiff, and myſelf for the de- 
tendant, who had judgment, and the duplicity muſt be pointed 
out by the demurrer, which is not done here. Salk. 219. 
Comyns 11;. 5 8 

As to the 2d objection: The jufiificctien is a good anſwer 
without a traverſe, for the impounding at Teddington is a de- 
taining and taking at Teddington, and to have traver,cd the 
taking at Teddingt;n would have been a good caulc of de- 
murrer; or if jtiue had been joined on ſuch a fraverſe, the 
defendants muſt have been gone for. the reaſon aforefaid; and 
of this opinion was the court in both points, and judgment 
for the defeudant fer totam curiam. Willon's Rep. p. 219. 
Ryley v. Parkhuric and two others. B. R. Irin. 2 21 & 22 
Geo. 2. 1748. | | 


SECT. VIII. If a cuflom be pleaded, anther cuſtam repug- 
nant to it cannat be replied chat a trauere, but a cuſtom on 
maitler conſiſtent with it inay, Tilbout a trade ſc. 


, i \RESPAS5S5S gquare clau/um freegit ; the defendant pleads 
a cuſtoin that all the tenants and occupiers of certain 


ancicuit meſſuages have a right of common in the place where, 
— . P e ; 
et» 
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er. as belonging to the ſaid ancient meſſuages, for all their 
cattle levant and couchant on thoſe meſſuages, and under ſuch 
cuſtom juſtifies the puttiag in his ſwine, &c. The plaintiff 
replies and confeſſes the cuſtom as pleaded to be true as far 2s 
it goes, but adds, that the cuſtom goes farther, that is, that 
they muſt be rung to prevent their rooting up the foil ; the 
defendant demurs generally to this replication. This cafe was 
argued twice at the bar; it was objected for the defendant that 
the replication was bad for want of traverſing the cuſtom in 
the plea. 

Per curiem ; when a particular cuſtom is pleaded, another 
cuſtom repugnant to it cannot be replied without traverfing 
the cuſtom inſiſted upon in the plea, for if it were otherwiſe, 
pleadings would run to an infinite prolixity ; but this is not 
the preſent caſe, for the plaintiff, in his replication, admits 
the cuſtom in the plea ſo far as it goes, and then ſays there 
is another thing to be done, which is quite conſiſtent with 
the cuſtom, and that is, to ring the ſwine, which is rather a 
qualification ot the cuſtom pleaded, than a different one; 
and this replication brings the matrer to a fingle point, which 
is the end of ſpecial pleading ; and we all think the replication 
is very good, but have ſome doubt whether the plea be good, 
for it ſeems to be new to plead this as a cuſtom, for right of 
common has not been pleaded by way of cuſtom only in the 
caſe of copyholders, which is of neceflity ; but we give no 
opinion as to the plea, the replication being good, there muſt be 
judgment for the plaintiff. iiſaut Kep. p. 253, 254. Ken- 
chin v. Knight, B. R. Mich. term 23 Geo. 2. 1749. 


SECT. IX. Ur treſpaſs the deferidant jullifies under a pre- 
feriptive right to a duty called tenſary, and to the like right 
to diſtrain for it the plaintiff traverſes the right to the duty, 
without traverſing the right io diſlrain, aum held gord. 


fag yoo for entering the plaĩintiſi's houſe, and taking 
and carrying away a geld ring. Detendant pleads not 
guilry, and a ſpecial juſtification, that plaintiff has an houſe, 
and is at: inhabitant in the town of Ofwe/lry, which is a cor- 
poration by preſcription by the name of mayor, aldcrman, 
and common council; that there is a priton within the cor- 
poration which has been uſed to be repaircd time out of mind 
by the corporation, and that for time out of mind they have 
been uſe to rate and take of every inhabitant not being a 
burgeſs, a certain rate called 5 wy towards the 3 

. the 


458 TRAYERSE. 


the priſon, and preſcribe alſo that they have been uſed to 
ditirain for this rate or duty when refuſed to- be paid ; that 
the plaintiff was rated, aud refuſed to pay the duty, and 
therefore the defendants, as officers of the corporation, juſtify 
the taking the ring, and the treſpaſs; this is pleaded two other 
ways with little variation. 

The plaintiff replies that the defendants are guilty of a treſ- 
paſs of their own wrong; ab/que hec that the corporation for 
time out of mind have been uſed to rate and take of every 
inhabitant not being a burgeſs a certain rate called a tenſory. 
There are the like replications to the other pleas. The de- 
fendant demurs, and ſhews for cauſe that the plaintiff has 
only traverſed the preſcripticn for the duty, and not the right 
to diſirain for it. 

This cafe was argued twice at the bar, and it was objected 
for the defendants that the replication is ill, becanſe the plain- 
tiff has only traverſed the right to the duty, and not the right 
to dijira'n for it; and if an iſſue had been taken upon this 
traverſe it would not have made a final end between the parties; 
for ſuppoſe an iſſue had been taken and found for the defen- 
dant, it would have been only ſaying that the de ſendant had 
a right to the duty, but not that he had any right to diſtrain for 
it; indeed if a verdict had been found for the plaintiff it would 
have made an end between the parties, but if for the defen- 
dant, there muſt have been a repleader. Comyns 148. If the 
right to diſtrain had been put in iflue, it would have made an 
end. 

On the other ſide for the plaintiff it was inſiſted that if the 
defendant's plea be falſe in any material fact, the whole falls to 
the ground, and that part of the juſtification which is not 
traverſed or denicd is admitted; fo that if there had been a 
verdict for the defendant upon the iflue tendred, it muft 
have been taken upon this record, that the defendant would 
have a right to diſtrain, becauſe that is not traverſed or denied 
by the plaintiff. 

The three material facts in the defendant's plea, are, the 
canſideratin for this duty, the duty itſelf, and the right 75 


.dijtram for it; and it would have been ſufficient to have put 


any one of theſe in iſſue; and it does not lay in the defen- 
dant's mouth to complain that the plaintiff has not put all the 
preſcription in iſſue, for he has leſs to prove; the uſe of 


"pleading is to avoid prolixity, and to prevent judges and 


jurics from being troubled with unneceſiary matter, Co. Lt. 
126. 303--- 


Some 
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Some exceptions were taken to the plea, and the cuſtom ; 
but as the whole court were of opinion that the traverſe was 
well cnough, they determined nothing concerning the plea, 
but ſeemed to think that ſuch a cuſtom could not be ſup- 
ported. Deniſon juſtice ſaid, ſuppoſe a man claims a right to 
common pur cauſe de uicinage in A. and B. it was never doubted 
but a traverſe of the right in A. would be ſufficient without 
traverſing his right in B. and judgment for the plaintiff. 
Wilſon's Rep. p. 33% 339. Griffith v. Williams, B. R. Mich. 
term 26 Geo. 2. 1752. 


TREES EZ MS 


C MA F.- LAZXE. 


SECT. I. Of treſpaſs in general. 


RESPASS, in it's largeſt and moſt extenſive ſenſe, ſig- 
nifies any tranſgreſſion or offence againſt the law 
of nature, of ſociety, or of the country in which we 
live; whether it relates to a man's perſon, or his property. 
Therefore beating another is a treſpaſs; for which (as we have 
formerly ſeen) an action of treſpais vi et armis in aflault and 
battery will lie: taking or detaining a man's goods are reſ- 
pectively treſpaſſes; for which an action of treſpaſs vi 
et armis, or on the caſe in trover and converſion, is given 
by the law: fo alſo non- performance of promiſes or un- 
dertakings is a treſpaſs, upon which an action of treſpaſs 
on the caſe in afſump/it is grounded: and, in general, any 
misfeaſance, or act of one man whereby auviker is injuriouſly 
treated or damnified, is a tranſgreſlion, or treſpats in it's 
largeſt ſenſe ; and whenever the act itſelf is directly and im- 
mediately injurious to the perſon or property of another, 
and therefore neceflarily accompanied with ſome force, an ac- 
tion of treſpaſs vi et -armzs will lie; but, if the injury is only 
conſequential, a ipecial action of tretpais on the caſe may be 
brought. 
But in the limited and confined ſenſe, in which we are at 
preſcnt to conſider it, it fignities no more than an entry on 
H ba another 
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another man's ground withont a lawful authority, and doing 
ſome damage, however inconſiderable, to his real property. 
For the right of mem and tuum, or property, in lands being 
once eſtabliſhed, it follows as a neceſſary conſequence, that 
this right muſt be excluſive ; that is, that the owner may re- 
tain to himſelf the ſole uſe and occupation of his foil : every 
entry therefore thereon without the owner's leave, and eſpe- 
cially if contrary to his expreſs order, is a treſpaſs or tranſ- 
greflion. The Roman laws ſeem to have made a direct prohi- 
dition neceffary, in order to conſtitnte this injury : © gw 
alienum fundum ing red tur, poteſt a domino, ſi is praeviderit, 
prohiberi ne ingrediatur.” inf}. . 1. 12. 

But the law of Enyg/and, juſtly conſidering that much in- 
convenience may happen to the owner, before he has an op- 
portunity to forbid the entry, has carried the point much 
farther, and has treated every entry upon another's lands, 
(unlefs by the owner's leave, or in ſome very particular caſes) 
as an injury or wrong, for ſatis faction of which an action of 
treſpaſs will lie; but determines the quantum of that fatisfac- 
tion, by confidering how far the offence was wilful or inad- 
vertent, and by eſtimating the value of the actual damage 
ſuſtained. 

Every unwarrantable entry on another's ſoil the law intitles 
a treſpaſs by breat:ng his cloſe ; the words of the writ of treſ- 
paſs commanding the detendant to thew cauſe, grare clauſum 
queren'is fregit. For every man's land is in the eye of the 
law incloſed and ſet apart from his neighbour's : and that 
cither by a viſible and material fence, as one field is divided 
from another by a hedge; or, by an ideal inviſible boundary, 
exiſting only in the contemplation of law, as when one man's 
land adjoins to another's in the fame field. And every fuch 
entry or breach of a man's cloſe carries neceſſarily along with 
it ſome damage or other: for, if no other ſpecial loſs can 
be aſſigned, yet ſtill the words of the writ itſelf ſpecified 
one general damage, viz. the treading down and bruiting his 
herbage. F. N. B. 87. 88. | 
One muſt have a property (either abſolute or temporary) 
in the ſoil, and actual poſſeſſion by entry, to be able to main- 
tain an action of treſpats : or at leaft, it is requiſite that the 
party have a leaſe and poſſeſſion of the veſture and herbage of 
the land. Dyer 285. 2 Roll. Abr. 549. 

Thus if a meadow be divided annually among the pariſh= 
ioners by lot, then, after each perſon's ſeveral portion is al- 
lotted, they may be reſpectively capable of maintaining an acti- 

on 
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on for the breach of their ſeveral cloſes ; for they have an ex- 
cluſive intereſt and trechold therein for the time. Cre. iz 421. 

But before entry and actual poſſeſſion, one cannot maintain 
an action of treſpaſs, though he hath the frechold in law. 
2 Roll. Abr. 553. 

And therefore an heir before entry cannot have this action 
againſt an abator; though a diſſeiſce might have it againſt a 
diſſeiſor, for the injury done by the diſſeiſin itſelf, at which 
time the plaintiff was ſcited of the land: but he cannot have 
it for any act done after the difleifin, until be hath gained 
poſſeſſion by re-eniry, and then he may well maintain it for 
the intermediate damage done ; for after his re-entry the law, 
by a kind of jus peſtliminii, ſuppoſes the frechold to have all 
along continued in him. 11 Rep. 5. 

Neither, by the common law, in cafe of an intruſion or 
deforcement, cou'd the party kept out of poſſeſſion ſue the 
wrong doer by a mode of redrets, which was calculated merely 
for injuries committed againft the land while in the p:/effion of 
the owner. But by the itatute 6 Ann. c. 18. if a guardian or 
truſtee for any intant, a huſband ſciſed pure uxris, or a per- 
{on having auy cttate or interett determinable upon a liſe or 
lives, ſhall, after the determination of their refpective inte- 
reſts, hold over and continue in pofiefiion or the lands or tene- 
ments, they are now adjudged to be treipaflors; and the re- 
verſioner or remainder-man may once ia ev ry year, by motion 
to the court of Chancery, procure the cejire gue vie to be 
produced by the tena it of the land, or niay enter thereon in 
caſe of his refutal or wilful neglect. And, by the ſtatutes of 
4 Ges. 2. c. 28 and 11 Geo. 2. c. 19. in caſe after the deter- 
mination of any term of lite, lives, or years, any perſon thall 
wiltully hold over the fame, the leflor is intitled to recover by 
action of debt, either a rent of double the annual value of 
the previiſes, in caſe he himfcif hath demanded ind given no- 
tice in writing to deliver the poitcilion ; or elite double the 
uſual rent, in caſe the notice of quirtin» proceeds from any 
tenant having power to determine his leaie, and he atterwards 
neglects to carry it into due execution, 

A man is an{werable for not only his own treſpaſs, but that 
of his cattle alſo: for it by his negligent keeping they ſtray 
upon the land of another (and much more it he permits, or 
drives them on) and they there treai down his neighbour's 
herbage, and ſpoil his corn or his trees, this is a treſpoſs for 
which the owner muit anſwer in damages. And the law gives 
the party injured a double remedy in this caſe; by permitting 
nim to dittrein the cattle thus damage feuſant, or doing da- 

„ mage, 


0 „ 


r 
on -. = - 
© £ 2 
923 . - 8 
2 — — 
— 


462 TRESPASS. 


mage, till the owner ſhall make him ſatisfaction; or elſe by 
leaving him to the common remedy in foro contentioſo, by 
action. And the action that lies in either of theſe caſes, of 
treſpaſs committed upon another's land either by a man him- 
ſelf or his cattle, is the action of treſpaſs vi et armis ; where 

a man is called upon to anſwer, quare vi et arms clauſum igſius 
A. apud B. fregit, et blada ipfius A. ad valentiam centum ſolido- 
rum ibidem nuper creſcentia cum quibuſdam averiis depaſtus fuit, 
conculcavit, et conſumpſit, &c. for the law always couples the 
idea of force with that of intruſion upon the property of 
another. Regiſtr. 94. 

And herein, if any unwarrantable act of the defendant or 
his beaſts in coming upon the land be proved, it is an act of 
treſpaſs for which the plaintiff muſt recover ſome damages ; 
fuch however as the jury ſhall think proper to aſſeſs. 

In treſpaſſes of a permanent nature, where the injury is 
continually renewed, (as by fpoiling or confuming the her- 
- bage with the defendant's cattle) the declaration may alledge 
the injury to have been committed by continuation from one 
given day to another, (which is called laying the action with 
a continuand;) and the plaintiff ſhall not be compelled to bring 
ſeparate actions for every day's ſeparate offence. 2 Rell. Abr. 
545. Id. Raym. 240. 7 Aid. 152. 
© But where the treſpaſs is by one or ſeveral acts, each of 
which terminates in itſelf, and being once done cannot be 
done again, it cannot be laid with a continuardo ; yet it there 
be repeated acts of treſpaſs committed, (as cutting down a 
certain number of trees) they may be laid to be done, not 
continually, but at divers days and times within a given period. 
Salk. 638. 639. Lord Kaym. 823. 

In tome cafes treſpais is juſtifiable ; or, rather, entry on 
another's land or houſe thall not n thoſe caſes be accounted 
treſpaſs: as if a man comes there to demand or pay money, 
there payable; or to execute, in a legal manner, the proceſs 
of the law. Alſo a man may juſtify entering into an inn or 
public houſe, without the leave of the owner firſt ſpecially 
aſked ; becauſe, when a man profeſſes the keeping of ſuch 
inn or public houſe, he thereby gives a general licence to any 
perſon to enter his doors 80 a landlord may juſtify entering 
to diſtrein for rent; a commoner to attend his cattle, com- 
moning on another's land; and a reverſioner, to fee if any 
waſte be committed on the eſtate; for the apparent neceſſity 
of the thing. 8 Rep. 146. | 

Alſo it bath been faid, that by the common law and cuſtom 
of England the poor are allowed to enter and glean upon ano- 
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ther's ground after the harveſt, without being guilty of treſ- 
pals. Gilh. Ev. 253. T rials per pais, c. 15. p. 438. 

Which humane proviſion ſcems borrowed from the moſai- 
cal law. Levit. c. 19. v. 9. Oc. 23. v. 22. Deut. c. 24. v. 
19. 9 

In like manner the common law warrants the hunting of 
ravenous beaſts of prey, as badgers and foxes, in another 
man's land; becauſe the deitroyiny ſuch creatures is profitable 
to the public. Cro. Tac. 321. 

But in cates where a man mifdemeans himſelf, or makes an 
ill uſe of the authority with which the law entruits him, he 
all be accounted a treſpaller ab initis. Finch. L. 47. Cra. 
"Fac. 148. 

As if one comes into a tavern and will not go out in a rea- 
ionable time, but tarrics there all night contrary to the incli- 


nations of the owner ; this wrongful act thall affect and have 
relation back even to his tirit entry, and make the whole a 


treſpais. 2 Kell. Abr. 561. 


But a bare non-Feafance, as not paying for the wine he calls 
ſor, will not make him a tr<lpatler ; for this is only a breach 


of contract, tor which the taverner thall have an action of 


debt or afſumpſt againſt him. 8 Rep. 147. 

So it a handlon diftreined for rent, and wilfully killed the 
diftrefs, this by the common law made him a trefpatler ab 
initis. Finch. i. 47. 

And ſo indeed would any other irregularity have done, till 
the ſtatute 11 Ces. 2. c. 19. which enacts that no ſubſequent 
irregularity of the landlord thall make his firſt entry a treſpaſs ; 
but the party injuced ſhall have 2 ſpecial action on the cafe 
for the real ſpecific injury ſuſtained, unleſs tender of amends 
hath been made. But ſtill, if a revertioner, who enters on 
pretence of ſceing waſte, breaks the houtc, or ſtays there all 
night; or it the commoner who comes to tend his cattle, cuts 
down a tree; in theſe and ſimilar caſes the law judges that he 
entered for this unlawful purpoſe, and therefore, as the act 
which demonſtrates fuch his purpotc is a trefvais, he ſhall be 
eitcemed a treſpaſſer ab initro, 8 Rep. 146. 

So allo in the cafe of hunting the fox or the badger, a man 
cannot juſtify the breaking the toil, and digging him out of 
his earth : for though the Jaw warrants the hunting of fuch 
noxious animals for the public good, yet it is held that ſuch 
things mutt be done in an ordinary and uſual manner; there- 
fore that being an ordinary courſe to kill them, viz. by hunt- 
ing, the court © held tha: the digging for them was unlawful; 
Cro. Fac. 321. A man 
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A man may alſo juſtify in an action of treſpaſs, on account 
of the freehold and right of entry being in himſelf ; and this 
defence brings the title of the cſtate in queſtion. This is 
therefore one of the ways deviſed, fince the diſuſe of real 


Actions, to try the property of eſtates; though it is not o 


uſual as that by ejectment, becauſe that, being now a mixed 
action, not only gives damages for the ej: tion, but alſo poſ- 
ſeflion of the land: whereas in treſpaſs, which is merely a 
perſonal ſuit, the right can be only aſcertained, but no poſ- 
ſeſſion delivered; nothing being recovered but damages for the 
wrong committed. 

In order to prevent trifling and vexatious actions of treſpaſs, 
as well as other perſonat actions, it is inter alia} enacted by 
ſtatutes 43 Eliz. c. 6. and 22 and 23 Car. 2. c. 9. $- 136. 
that where the jury who try an action of treſpaſs, give lets 
damages than forty thillings, the plaintiff ſhall be allowed no 
more coſts than damages ; unleſs the judge ſhall certify under 
his hand that the freehold or title of the land came chiefly in 
queſtion. But this rule now admits of two exceptions more, 
which have been made by ſubſequent ſtatutes. One is by ſta- 
tute 8 & 9 IV. 3. c. 11. which enacts, that in all actions of 
treſpaſs, where in it ſhall appear that the treſpaſs was wilful and 
malicious, and it be ſo certified by the judge, the plaintiff 
ſhall recover full coſts. Every treſpaſs is wilful, where the 
defendant has notice, and is eſpecially forewarned not to come 
on the land; as every treſpaſs is malicious, though the damage 
may not amount to forty ſhiilings, where the intent of the 
defendant plainly appears to be to harraſs and diſtreſs the 
plaintiff, The other exception is by ſtatute 4 & 5 . & M. 
c. 23. which gives full coſts againſt any inferior tradeſman, 
apprentice, or other diſſolute perſon, who is convicted of a 
treſpaſs in hawking, hunting, ſithing, or fowling upon ano- 
ther's land. Upon this ſtatute it has been adjudged, that if a 
perſon be an interior tradeſinan, as a clothier for inſtance, it 
matters not what qualitication he may have in point of eſtate; 
but, if he be guilty of ſuch treſpals, he thall be liable to pay 
full coſts. Lord Raym. 149. 3 J. Black. Com. 215. 


SECT. II. De definition of the word treſpaſs, when it lies, 


Cc contrario. 


HE word treſpaſs, which is derived from the Latin 
word tranſgredior, ſignifies a proceeding or going beyond 

what is lawful. | 
It follows that every injurious act is, in the extenſive ſenſe 
of this word, a treſpaſs. | 5 
But, 


But, as many injurious acts are diſtinguiſhed from the hei- 
nouſneſs of their nature by particular names, as treaſon, 
murder, rape, and other appellations, therefore the legal 
ſenſe of the word treſpaſs is confined to ſuch injurious acts a5 
have not acquired a diſtinct particular name. Some treſpaſſes 
are not accompanied with any force. A treſpaſs of this — 
is denominated a treſpaſs upon the caſe: and the proper 
remedy for the party injured is by an action upon the caſe. 
But, as this action has been already treated of under its proper 
title, it is not intended to fy any thing particularly concern- 
ing it under this head. 

Other treſpaſſes are accompanied with force, either actual 
or implied; if a treſpaſs accompa nicd th either actual or 
implied force, has been tending to the injury of the publick, tlie 
proper remedy in every ſuch cafe, is by an indictment or by an 
information. 

And, if a treſpaſs that was accompanied with actual force 
has been injurious but to one only or more private perſons, 
the offender is in all ſuch cafes liable to an indictment or infor- 
mation; for although the injury has in fuch cate been only 
done to one or more individuals, as every tretpats attended 
with actual force amounts to a breach of the peace, ſo it is to 
be conſidered and puniſhed, as an offence againſt the publick. 
5 V. Bac. Abr. 150. 

The action of treſpaſs lies for an injury done by one private 
man to another, where the immediate act itſclf occaaus the 
injury either to his perſon, goods or lands. Trials iN Prius 


Where entry, authority, or licence is given to ary one by 
the law, and he does abulc it, he will be a trefpatlzr c :r::tto ; 
but where it is given by the party, he may be pnrithed tor 
the abuſe, but he will not be a treſpafier ab Ie. 


But the not doing cannot make the pirty, who ks autho- 


rity or licence by the 7 6 a treipailer a5 a becaulie nt 
doing is no treſpaſs. he jix Carpenters Ea 6 Ne 
For if the perion 4 * to tithes doors not, at.ir having 
received notice of their being ſet out, fetch then ann in © 
reaſonable time, he is liable to an action upon the date, 16. 


the injury ſuſtained by the remaining of thete 119 long won 


the land: but an action of treipais Tit OEMS cant be maln 
tained ; b:canfſe this injury ariſes from a meer rpon-Ecotur ze. 
L d. Norm. 188. Shepcett and Amid. 


I his action does not lie for any injury which is oeccaSGnrn.! 


by a lawful act; hecauſe ſuch an act can never be ACCOME A! 16A 


with what the law 1 . 
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For it one man fixes a ſpout for the carrying of water from 
his houſc, and the water thereby carried falls and does damage 
upon the ground of another, rhis laſt cannot bring an action 
of treſpaſs vi et rms ; for, as the fixing this ſpout was law- 
tul, the injury does not ariſe from a mal- feaſance: but the 


remedy is in this caſe by an action upon the caſe. Sir. 635. 
KReyneld; and Clerk. Ld. Aaym. 1402. 


—— 


— 


SECT. III. Of the writ. 


T is laid down in many books, that if the words vi et amis 

are not inferted in a writ of treſpaſs with force, the writ 
abates; for that theſe are not words of form but of fubttance. 
Fita. F. N. . 86. Cro. Fac. 443. 526. 536. Crs. Car. 
407. Sat. 636. - 

It has, it is true, in one modern cafe been held, that the 
words 4 et. armis, are only words of form. 1 Saund. 8&1. 
Law and Kings Trin. 19 Car. 2. 

Pur the inſertion of theſe words in ſuch writs ſeems to be 
ſtill quite neceſſary, in order to let in the proviſions made by 
the following ſtature, for the payment and diitribution of the 
money which is to be paid in licu of the fines thereby diicharged. 

It is moreover eracted by ihe 16 & 17 of Car. 2. c. 8. 
Par. 1. that if any verdict cf 12 men ſhall be given in any 
action, in any ot his majcſiy's courts o record at VH minſter, 
or in the courts ot record in the counties palatine of Cheftcr, 
L.ancajier, or Durhum, or in his majeſty's courts of great 
jeſtic-uis in I azes, judgment thereupon fſha!l not be ſtayed or 
reverted for default or lack of form; or by reaſon of the 
omiſſion of the words vi e armis, provided the caule has been 
tried by a jury of the proper county or place where the action 
is laid: but ſuch omiſſion ſhall be amended.” 

Now this ftatute amounts to a legiflative declaration, that 
the words di et armis in a writ of treſpaſs with force, are 
words of ſubſtance: elſe as all defaults in matters of form, it 
was quite nugatory to declare afterwards by the fame itarute, 
that the omiliion of them ſhould attcr a verdict be amended. 
5 V. Hock. Ar. 186. 

A writ ot treſpaſs vi et armis abates unleſs it concludes contra 
pace ui; for as every trefpals with force is a breach of the peace 
as well as a private injury, theie are not conſidered as words 
or form but of ſubſtance. Fitz. N. B. 93. Carth. 66. 
1 Sew. 28. Salk. 636. | . 

And 
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And it ſuch writ is ſu:d out in the time of one king for a 
treſpaſs committed in the time of a decealed king, the conciu- 
ſion muſt be contra pacem of the letter. Day and 1i1ufeet. 
Salk. 641. 

Bur the omiſſion of the words contra pacem in a wen of tref- 
paſs with force, is amendable after a verdict, by the 16 & 17 
Car. 2. c. 8, far. 1. 


— — 


SECT. IV. Of the declaration in tre ah, vi et armis. 


IVERS treſpaſſes may be joined in one declaration in 
an action of trelpaſs vi ct ar mis; becauſe as the complaint 
in the writ is general, the declaration may well comprend 
divers injuries. G:/b. Fijt. C. Bb. 3. irs. Tr. N. . 

And for the ſame reaſon, divers treſp fs in hitter vitls 
may be alledged in the fame declaration in this uct on, provided 
that the different vills are all ia the bailiwick of {at therit to 
whom the writ is directed. 2 Lili. Fr. Reg. 722. 

A plaintiff who has ſucd out a writ of :cefpits wv! et armis 
againſt fever.l perſons for a tretpats by them joint committed, 
may declare ſeparately againſt each of them; ana by o doing 
he has aa opportunity of having the benefit ot the teſtimony 
of {ome one or more of theſe, in h's action againft aay other 
of them. But if a Eben dellvered divers declaration to 
the fame perivn for divers treſpales committed bu him, the 
court will upon motion, in order to prevent vexation, order 
him to join all thei> treſpalles in one declaration. or, 4:0. 
Berl; and Reby and others. 

The difference held between tre/paſs and catc, is, that in 
treſpaſi the plaintiff complains ot an ned tate wrong; and in 
caſe, 'of a wrong in cou ſeque nce of another act. Ir , ie. 
pert 2 Hates v. Baxyley. C. B. . 31 3. Irin. term 6 Ges 
3. 1766. ; 

It the charge in a declaration ir an action or: den 47 
et armis is qrzd cm did the thin commutned of, tas declare 
tion is bad: becauſe theſe words ar: on iy by wy of rihcartil 
or iadncement, and do not amount to an allivmutive charge. 


2 Buljir. 215. Soerland aud nos 2. Lev 206-4 


- 
oe >. 


27. 205. al. 66. Van. 413. Fr. Hi. i 142, 

And! n lice manner the Word are tile d ecund aur did the 
thing complained ot in fuch declar tian is net Hiding 
for the cho g „where the word 4. ar i5 uf d. Which is rather 
a word :* inierrogation, is Us alma hinwxhocethc 


words g ('f 7 are 7 4 Calc; ( 3 Fra H. Fave os TX lizdi,. 
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But it has been held in the court of Common Pleas, that 
although the words gud um, or the word guare, would make 
fuch declaration bad, it it ſtood ſingle, the defect in the 
declaration is cured by the writ, wich is in this court a p- 
of the declaration. 1 Barn. 176. Warren and Lapden. Eaſt. 
8 Ceo. 2. | 

It is however 2 queſtion of ſome nicety, whether there are 
in the writ words tufficiently affirmative to cure this detect in 
the declaration. 

And ſeems to be doubted by the court of X. B. whether 
there are ſuch words, for in a caſe not many years before that 
of Warren and Lapdin, wherein the court of Common Pleas 
had held that there were, which came before the court of 
King's Bench upon a writ of error, this court never came 
to any determination. 1 Barn. 176. Clark & Lucas, Aich. 
2 G. 2. 

But it has in ſome late caſcs been held by the court of King's 
Bench that the defttt of affirmative charge in the declaration 
in this action may be amended from the bill filed, if this is 
right; and that the court will not inquire into the time of 
filing ſuch bill. & r. 1151. Halder & Handy. 1%. 14 Ges. 
2. ih d. 1152. Aa ſtall % Riggs. Hil. 15 Gee. 2. 

And it is now held that the words qucd cum in treſpaſs are 
well enough after a v-rdict given in the Common Pleas and 
error brought in the King's Bench in the cafe of Daugias v. 
Hall. Miilfon's ep. 99. Trin. Term 18 & 19 Ges. 2. 

So alſo the words g cum, * whereas” in a declaration in 
treſpaſs is held well caoug1 on a fpecial demurrer. il ns 
Rep. Part 2. 203. I tute v. Shaw. C. B. 

Ye have already obſerved, that where a treſpaſs with force 
has been committed by divers perſons, the party injured has 
his election to bring an action of treſpaſs vs arms againtt 
them all, or againſt any one or more of them. 

But ii it appears from the plaintiff's declaration that foine 
„ther certain perſon, as well as the perſon againſt whom he 
brings his action, ves 2 party to the treipaſs therein complained 
o, the docluiation is bad for want of having made ſuch per- 
ton a detend:.nt. 5 . Bac. - br. 138. 

And desturation iu this action was held to be bad; becauſe 
the charge was that . ful together with B. committed 
the tre!,,!s therein complained ct, and the action was brought 
againſt . oulv. I Leo. 41, Heuliy & Broad. 

Ent it was in this cife Laid down, that if ſuch declaration 
charges that A. fmul cum ſome other perſon to the plaintitt 
unkuoun coamitted the treſpafs therein complained of, it 
would 
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would be good, becauſe it was not in the plaintiT's power to 
make ſuch perſon a defendant ; the words vi & armis ought 
to be inſerted in every declaration in an action of treſpaſs vi 
& armis. Sal. 636. Cre. Jac. 443. 

But the declaration is not always bad for want of theſc, 
when the action is brought in the court of common pleas : 
becauſe as the writ is in this court a part of the declaration, 
the want of them in the declaration may be ſupplied by their 
having been inſerted in the writ. 1 Sid. 187. fones & Prit- 
char. Lute. 1510. 

And it is in the general true, that the injury, for which an 
action of treſpaſs, vi , armis is brought, muſt be ſpecially 
alledged in the declaration. Sid. 225. Sifppore & Baſet. Crs, 

ac. 524. 
7 It 75 laid down in ſome old books, that the declaration in 
an action of treſpaſs vi & armis, for the taking any beaſt or 
fowl which is fere nature, muſt ſhew that fuch beaſt or fowl 
was reclaimed; for unleſs it has been reclaimed there can be 
no property therein. Fitz. N. .. $6. Dyer 309. 

And it muſt be: alledged in the declaration in an action of 
treſpaſs vi armis, for an injury done by the bite of the de- 
fendant's dog, that the defendant kncw his dog was accuſtomed 
to bite: becauſe a dog is not by nature a fierce and dangerous 
animal. Lord Kaym. 608. Maſan & Keeling. 12 Mcd. 335. 
1 Freem. 234. 

It is laid down, that if it appears in a declaration in an 
action of treſpaſs, vi & armrs tor the taking or injuring of 
goods, that the goods were in the poſſeſſion of the plaintiff 
this is ſufficient. Sid. 184. Glaficack & Morgan. 

Bur it ſ-ems to be the better opinion, that in every decla- 
ration in this action for the taking or injuring of goods, the 
property in the goods mult be alledged to be in the plaintiff. 
2 Lev. 20. 156. Cro. Fac. 46. 

A declaration in this action charged the taking of the beat 
of the plaintiff viz. one horſe, and one hat, and the judg- 
ment was in this cate arreſted: becauſe it was not alledged that 
the property in the hat was in the plaintiff. 2 Shawer 395. 
Dannell & Collingwe/'. 

And it has been held, that a declaration in ſuch action i; 
bad, unleſs it is thercin alledged in expre's terms, that the 
property in the goods charged to have been taken or in} ;urcd 
was in the plaintiff, 5 V. Bac. Abr. 189. 

But however necefiary it may be to alledge in a declaration 
in this action, that the property in the goods charged to hav: 
been taken or injured was in the plaintiff; it is not neceflary 
for 
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for a plaintiff to ſet forth by what means his property therein 
was acquired. 2 Bulftr. 288. I iliamore & Bamford. | 

nd in every declaration in an action of treſpals vi & armis, 
the quality and quantity of the thing therein cha: ged to have 
been taken muſt be deſcribed with convenient certainty, elſe 
a defendant cannot plead a recovery in a former action, in 
cafe a ſccond action is brought, for the taking of the fame 
thing. 5 Lp. 24. Playter's caſe. 2 Infl. 435. 1 Ventr. 53. 
Saik. 23. Lord Raym. 1410. Str. 637. 

A declaration in this action, which only charged the taking 
of cattle, was held to be bad: becauſe it aid not fer forth of 
what ſpecies the cattle were. 2 Lutw. 1374. Dale & Phil. 
lip/on. | | 

But a declaration in this action for taking a hawk, was, al- 
though it did not mention the particular kind of hawk, yct 
held to be certain enough. | 

A plaintiff declared in this action ſor breaking his cloſe, 
and digging and ca:.rying away two acres of his land; and thi 
declaration was held to be too uncertain ; for that it only 
thews the extent of the land in which the digging was, but 
not the quantity of the foil, which was dug and carried away, 
2 Ventr. 174. Fiighaway & Derby. 

But if a declaration in this action charges, that the defen- 
dant's beaſt broke the clole, and cat the pcas of the plaintif” 
this is {uſficient : it being in ſuch caſe impoſiiible to ſhew the 
quantity of the peas. Gil. LJ. C. B. 122. 

Nor it is not neceſſary to thew, ina declaration in an action 
of treſpaſs, vi & ormis brought againſt J. S. for obſtructing 
a way claimed by the plaintilf over the ground of J. N. to 
what meſſuage or other thing the right of way is appendant, 
Becauſe as the claim of J. S. is in this cafe only of an eaſe- 
ment, it is ſuſſicient as againit a ſtranger to ſhew a poſſeſſion 
thereof. 1 Eu. 47. Pollard & Caſy. Hard. 407. Yelv. 7. 

Put iT J. 8, brings this action, tor being d.ſturbed by J. N. 
in the enjoyment of a way by him claimed over the ground of 
I. N. he muſt ſhew in the declaration a title thereto ; for al- 
though it is ſufficient to alledge the poſſeſſion of an caſement, 


in caſe the action is brought again{t a ttranger, that is not ſuf- 


ficient where it is brought againſt the owner of the land in 
which it is claimed. tr. 6. Fermon &: Geest. 

And if this action is brovght zgaiuſt a ſtranger, for ob- 
ſtructing the plaintiff in his enjoyment Cf a right ot conmon 
claimed in the ground of J. N. the declaration muſt ſhew to 
what mcſtuage or other thing the right of corzmon is appen- 

dant 
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dant becauſe as the claim in fuch caſe is of an intereſt in the 
land of another, a title matt be ſhewn. Hard. 107. Yeo. 7. 

It was hererofore douted, w hether, as only damages can be 
recovered in an action of treſpaſs, vi & arms, it is neceſſary 
to ſet out in the declaration, the value of the thing, fur the 
taking of which it is brought. Cro. Fac. 129. Led & Smith. 
Mich. 4 Jac. 1. 

But it is in ſome later cafes laid down, that it is neceſſary to 
ſet this out in ood declaration. Sid. 39. Uſter & Bufbel!, Hil. 
12 Car. 2. 2 ev. 230. Strede & Hunt. Trin. 30 Car. 2. 

And it has been doubted, whether the want of having ſet 
out, in the declaration in an action of treſpaſs vi & armis, 
the value of the thing for the taking of which it is brovght, 
is after a verdict, cured by the ſtatute of the 18 Kliz. c. 4. 

But in a ſubſeque nt calc it was held, that the omiſſion of 
having ſet this out in ſuch declaration is after a verdict cured 
by this ſtat. S:d. 29. Uſher & Buſbell. Fil. 12 Car. 2. 

It is in the general true, that it muſt be alledged in the de- 
claration in an action of treſpaſs vi & armis, that the injury 
was to the damage of the party by whom the action is 
brought. 

But if churchwardens bring this action, for the taking or 
injuring of the goods belonging to the pariſh during their 
churchwardenſhip, they have an election to alledge that the 
injury was to the damage of themſclves, or that it was to the 
damage of the pariſhioners. Cro. Elix. 197. Hammond & 
Green. 

However if churchwardens bring this action for the taking 
or injuring ot fuch goods; ic the time of their predeceſſors, 
the injury muſt be alledged to have been to the damage of the 
parithioners. id. 

And obſerve whenever any defect of allegation 3 in a decla- 
ration in an action of treipa!s vi e j is ſupplied by the 
plea, fuch defect is thereby cured. 5 F. Zac. An. 191. 


© +” * << x  ——- * 


SECT. V. What ſpall be 4 gerd flea in treſpali, & © 


contrario. 


O treſpaſs the defendant may piead the general iſſue, 
Not guilty. Un. Dig. 178. 
But in battery, Nut guilty within ix rears, irf.oad of four 
years, is bad, Md. Ca. 40. Sal. 422. 
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Or he may plead ſpecially : and this in diſcharge, or in ex- 


cuſe or juftitication ; and if in diſcharge he may plead a re- 


leaſe by the plaintiff. 

As in treſpaſs againſt B. he may plead that the treſpaſs was 
committed with A. and the plaintiff releaſed to A. ab/que hoc 
that it was done by him alone. 1 -rownl. 193. Hab. 66. 


And if the releaſe be upon a day before the treſpaſs al- 


ledged, he muſt traverſe the treſpaſs after. 4 Mad. 182. 

He way plead alſo accord and fatisfaftion. Vin. Ent. 961. 
962. 

As an accord or arbitrament between the plaintiff and one 
defendant if it is pertormed. 2 Koll. 412. J. 22. 9 Co. 79. 

And in excuſe or juſtification, of an aſſault or battery, the 
defendant may plead /on aſſault demeſne. Co. Ent. 644. Lut. 
1421. | 

So the defendant may plead to an action for aſſault and bat- 
tery, that it was in defence of his houle ; for that is his caſtle. 
2 Roll. 548. J. 43. 2 Fro. Ent. 138. 

Alſo the defendant may plead, that he did it thro” inevitable 
neceflity againſt his will: as, that at a muſter he (being a ſol- 
dier) diſcharged his muſket, and the plaintiff ſuddenly croſſed 
him, whereby he was inevitably (truck, againſt his will. 2 Noll. 
548. J. 10. Mo. 864. 

But the p!ca is not good, if it does not appear to the court 
that it was inevitable without the defendant's default or neg- 
ligence; as if he fays the plaintiff catually had the gun diſ- 
charged in his face. 2 Roll. 548. J. 10. Me. $64. Ray 
423. | 

And to treſpaſs er quid conſortium, or ſervitium am it, the 
defendant may plcad Not guilty. 5 F. Com. D. 321. 

So he may fay, that the wife or ſervant made the firſt 
aflault; for it he juſtifies the battery, it will be an anſwer to 
the loſs of fervice, Wc. which is conſequential. Per 2 Ju. 
1 Rell. 394. o. Ent. 390. 

And to treſpaſs for falſe impriſonment the defendant ma 
plead that he did it viriute of3cit:; as, that he, being conſtable, 
jaw the plaintiff break the peace, and therefore put him in the 
ſtocks. CI. Af. 99. 

But now by the ſtat. 7 Fac. 5. a conſtable for any thing 
done by virtue of his office, may plead Not guilty, or the de- 
fendant may plead, that the plaintiff was a cacat, and played 
with fall: dice, and the defendant took him to carry him be- 
fore a juſtice of peace. fon. 249. 

Or that the plaintiff would have left a child in the pariſh, 
and he took him before a juſtice. 1 Les. 327. 


Eu; 


4 


6 1 a A 2 8.2%. C5. 


TRESPASS. 


nd by the ſtat. 7 Fac. 5.in an action againſt a juſtice of 


* 0 


give the ſpecial matter in 1 
And therefore if a man ſeiſes a gun, &. 
i 3 
t. 1506. 
So if the defendant juſtifies, as judge or officer, he muſt 
ſhew his authority. Ca. Parl. 29. | 
And that the matter was within his concurrence or juriſ- 
So if the defendant juſtifies an arreſt by command of a 
juſtice or mayor, he muſt ſhew in certain what cauſe it 
was. 2 Cro. 81. = | 


So the defendant may plead that he did it by meſne or judi- 
cial proceſs out of the King's Court: as upon a Ca. Sa. after 
judgment in B. R. or C. B. 2 Bro. Ent. 284. 2 Vent. 
190, | 
1 a feri faciat or Ca. Sa. after judgment in an in- 
ferior court. Lev. Ent. 176. 206. 

Or upon meſne proceſs out of B. R. or C. B. 3 Lev. 64. 
Tho. Ent. 315. 344. 1 Bro. Ent. 219. 

Or by attachment, c. out of Chancery. Lev. Ent. 191. 

If the defendant juſtifies by a judicial proceſs out of a 
ſuperior court, it is ſufficient to alledge the judgment writ of 
Ca. Sa. and warrant thereon to the officer. 5 J. Com. D. 322. 
And the officer himſelf need not alledge the judgment, 
only the writ and warrant. 3 Lev. 20. 1 Sal. 40g. 

But, if the juſtification is by me/ne or judicial proceſs out 
of an inferior court, he muſt ſhew all the proceedings at large, 
regularly. 5 Com. Dig. 322. 

And therefore if a good authority does not appear for 
holding the court, it is bad. Lat. 918. 3 Lev. 141. 24Þ 
Lat. 1464. 1457. 2 Fon. 165. 

If the defendant juſtifies a ſheriff's warrant, he muſt 
ſhew his warrant ſpecially. 45 od. 378. 3 

i 


of ſuch chattel, 
another. Bro. 
vi ef armis could 


perſonal chattel 


ſpecial ples. 
HE defendant in an action of treſpaſs 


„vi et armis, you may 
pleas, one of which 
paſs, are repugnant. Bro. 


heſe 
of a ſtat. 4 Ann. c. 16. 2 defendant may at 


admits, and the other denies the treſ 


iſſue and a ſpecial plea to the 


eſa 


even as to the taking 
iſſue, and 


general 
3 becauſe t 


property out of the cloſe of 
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plead both the general 
not plead both the 


that is his own 
SECT. VIII. V. in tr 
whole of the treſpaſs 


Treſp. pl. 430- 
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both the general iſſi 
2 o 


of 


It 2 


action, who juſtified the 


But by virtue 
day, with leave of the court, 
a ſpecial plea to the whole of 
According to the old method 


_ this 


Bar. pl. 51. 
_ * _ was, for the defendant in this 
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treſpaſs charged, except the force and arms, to 
i » force and arms. Co. Ent. 1 
dee] been bach en eden vale; u that if a defen- 
in this ation juſtifies all the refdue of che treſpaſs charged, 


ee the force and arms, 

81. Law and King. Trin. 19 Car. 2. 

The determination in this caſe muſt have been founded 

a ſuppoſition, that the words vi et ermis in a declaration 

is aftion are only words of form. $5 V. Bac. Abr. 204. 

it i better apinion her chalk world 267 not form 
Car. 4 


K 1s 

ſubſtance. _— B. 86, Cre. Jac. 443. 
ue words ei es i e . 
AERIE won 5 V. Bac 


charged, in the declaration in an action of 
3 r parts, a defendant 
juſtify as to one part, and plead not guilty as to the force 
2 the other part of the treſpaſs. Co. Ent. 651. 
ner. | | 
if the declaration in this action charges a battery and a 
t, it has been held, that this. treſpaſs docs 
not neceſſarily conſiſt of twoſuch diſtin as to admit of the 
defendant's pleading not guilty as to the and arms and the 
and a juſtification as to the impriſonment : becauſe 
priſonment there is an implied battery. Crs. ac. 
439- Eveley and Sloley. Ld. Raym. 231. 232. 

If however it appears from th 8 ſuch caſe, that 
the battery is a ſubſtantive and independant part of the treſpaſs, 
the defendant may plead not guilty as to this and the force and 
arms, and juſtify as to the inpriſonment. Ld. Raym. 231. 
Truſcot and Carpenter. 

If the declaration in an action of treſpaſs vi et armis, to 
which two are defendants, charges a reſpal that conſiſts of 
ſeveral dĩſtinct parts, one defendant may plead not guilty as to 
the force and arms, and all the reſidue of the treſpaſs; ex 
for one or more parts for which he juſtifies; and the other 
may plead not guilty as to the force and arms, and all the 
reſidue of the treſpaſs, except two or more parts for which he 
juſtifies. Co. Entr. 651. 

If two defendants in this action have each different cauſe 
of juſtification as to the whole treſpaſs, it is proper for both 
of them to plead not guilty as to the force and _— 


26. 536. 
4 if 
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be 
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then each muſt plead ſeparately that matter which is 
for his juſtification in bar of the action. Raft, Entr. 612. 

If a declaration in this action charges a treſpaſs which conſiſts 
of four diſtinct the defendant may, after pleading not 
guilty as to the and arms, and one of theſe parts, juſtify 

as to the other three parts, by the words as to the 
reſidue of the treſpaſs, without particularly enumerating them. 
3 Lev. 404. Patrich and Johnſon. 

And this is the ſafeſt way of pleading; for if in ſuch 
caſe the defendant, inſtead of» relying upon the words as to 
the reſidue of the tref endeavours to enumerate the 
remaining parts thereof, and omits any one of them, the 
_m YO Ld. Raym. 231. Truſcot and Carpenter. 3 

494. | 


*** 
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SECT. IX. Aault and impriſonment. Defendant juſtifies 
under à capias ad reſpondendum. Plaintiff replies the defen- 
dant releaſed him from the arreſt, and afterward: arreſted him ; 

and prays judgment becauſe the defendant has acknowledged 


the treſpaſs ; this is naught, and the plaintiff ought to have 
4 new afſigument. 


C'TION of affault and falſe impriſonment. The defen- 
dant pleads not guilty as to all the treſpaſs in the decla- 
ration except the aſſault, impriſonment and detaining the 
plaintiff in priſon, and as to that he pleads that Dinah Scott 
ſued out of this court a writ of capias ad reſpondend:um, directed 
to the ſheriff of Cumberland to take Jonathan Scatt (the now 
plaintift) to anfwer Dinah Scott in a plea of treſpaſs, and alfo 


of a ptea of treſpaſs upon the caſe upon promiſes, We. which 
writ was delivered to the ſheriff, who made a warrant there- 


upon to two of the defendants Jamer and M illiam Scott, and 
the other defendant Dixon (who is the keeper of the county 
gaol) aſſiſted, which is the fame aſſault and impriſonment 

complained of, 
The plaintiff replies, and admits the proceſs iſſued to the 
ſheriff of Cumberland, and that he made a warrant thereupon 
directed to two of the defendants, who arreſted the plaintiff 
thereby, and delivered him to the other defendant Dixen 
the gaoler, who relcaſed him from the arreſt, and permitted 
him to go at large out of his cuſtody, and that afterwards the 
defendants took him again; whereforc, as the defendjnts 
have acknowledged the 2 aſſault and 9 he prays 
ju 
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in of his cattle into — cloſe, the plaintiff may come 
F 
fay, but you put 


enough, and the defendant might have denied that he permit- 
ted the plaintiff to ge at large after the arreſt, and a new 
n but if it is, it ought to have been 
ſhewn for f cauſe 


In reply for the defendant it was ſaid, if he bad taken iſſue 
upon the latter part of the replication, it would have been a 


the defendant's plea is a compleat anſwer to, and 


— of the treſpaſs, aſſault and impriſonment laid in 


the declaration, which the plaintiff has admitted to be true; 
now if there was any affault and impriſonment befides that 
which is juſtified, the plaintiff ought to have ſet it forth by 
way of new aſſignment ; but inſtead of doing fo, he has only 
r diſcharged him from 
the arreſt, and the defendants afterwards took him; where- 
fore, inaſmuch as the faid defendant has ackowledged the faid 
treſpaſs, Judgment and his damages: now it is moſt 


6 
15 has confeſſed, and avoided it. 
And they inclined to give judgment for the defendant, becauſe 
they thought the replication was naught for want of a novel 
aflignment.. Sed adjournatur. Eaſter term 26 Geo. 2. 1753. 
Scott v. Dixon & aV. C. B. 


SEC'E, 


might be bad in a procceding 


and 
Was 


the 
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demurred, and ſhewed 


HIS was treſpaſs, aſſault and 


plaintiff declared, that wherees the 


1762. at Leeds made an aſſault upon the plaintiff, We. 


cauſe, that 


part thereof, the count is hel 
writ; the caſe cited from Barnes 360. 
in H. R. upon 
Geo. 2 by Mr. Stracey for the plaintiff, 

defendant in error, when the court w 


2 writ of 


inſiſted, 
bill in the 
forth 


and 


error, 
and 


clined to get over this objection, and faid 


the count was 


to 


affirm the judg 


court 


ſpecial 


whercupon the 


82 


ere v 


that 


by the writ; and Deniſon 


King's 
in the 


4 December 
The 


J. faid, 
thought they might reject the ward whereas as ſurpluſage, as 


frequently docs where a man's name is miſtaken in 
the declaration, and that he was glad to lee the court inclined 


get over this frivolous objection; it was not then determined, 


Curia: Perhaps if this hau been a procecding by bill in R. B. 
it might have been ill, according to the caſe in Stra. 621. 
where it was ill after a verdict; but in this court where the 
writ is ſet out in the declaration, the count, (we think), is 
helped thereby, and the plaintiff muſt have judgment. Mich. 
term 4 Geo. 3. 1763. 


White v. Shaw C. B. 
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onday the 7th 
ovember the defendant moved for leave of withdraw his 
general iſſue, and to plead again the general iſſue, 
juſtification under a warrant ns of Lord Hallifax 
ſtate; and relied 22 the caſe of Taylor againſt 
ell B. R. Mich. * Geo. 47 4 in u the 
had pleaded the general iff the court gave him 
leave to withdraw that plea, „ that he 
was maſter of a ſhip, that plaintiff was making a mutiny 
therein, and ſo he impriſoned him, upon terms of taking ſhort 
trial, and giving plaintiff judgment of the ſame 
The like was done in Blackburn and Matthews, Trin. 
B. R. and in other ſimilar caſes, where the 


fering any inconvenience. 

5 Glynn for the plaintiff, objected that the defendant 
could not, by coming into the uſual terms, put the plaintiff 
into the ſame fituation he was now in, the privilege of parlia- 


ment taking place next Monday ; whereupon defendant agreed 
e; but it was anſwered by Glynn. that the 


to waive his privileg 
Privilege of a member was the privilege of the whole houſe, 
and that he could not waive it without leave of the houſe ; 
and that the houfe might inſiſt upon the privilege. 

Curia: We will not ſuppoſe any thing ſo diſhonourable in 
the houſe of commons, let the rule be made abſolute upon 
defendant's taking ſhort notice of trial, and that if the plain- 
tiff has a verdict, he ſhall have judgment of this term. 

N ilkes againſt Webb, Eſq; member, &c. the like motion, 
and the like rule. Mich. term 4 Gee. 3. 1763. 2 E/q:; 
v. Nad, Eſq; Member of Parliament, C. B. 1oth of Ne- 
vember. | | 
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SECT. XIE. Treſpaſs for impaunding cattle, and keeping 
them fo cloſe that one died. TFuſtification for dumage-feaſant ; 
the dying of the beaſt is only gravamen, and need not be an- 


fwered in treſpaſc. 


RESPASS for taking and impounding the plaintiff's 

cattle, and keeping them in the pound to di con- 
fined together, that by reaſon thereof one of the beuits died; 
the defendant 1ſt pleads the general iſſue to the whole decla- 
ration, and thereupon iſſue is joined; und 2d!y, a juſtitica- 
tion under the corporation of Lenden that he took the cattle 
damage-feaſant, and put them into the pound, as it wis law- 
ful for him to do; the plaintiff replies de mpuria ſua prog r a, 
and thereupon iſſue is joined; the jury gave a verdict for the 
plaintiff upon the general ifiue, and the value of his bealts 
that died in damages; and upon the other iſſue on the juiti- 
fication they found for the defendant. 

And now it was moved that judgment might be entered 
for the defendant, becauſe the jury have tound tor him upon 
the juſtification, which covers the whole treſpaſs in the decla- 
ration? and the beaſts dying after being put into the pounl 
is only gravamen, and does. not make the defendant a trel- 
paſſer ab initio; if the plaintiff can have any action for the 
loſs of his beaſts it may be ca/e, and not fra; the diftu- 
rence between treſpaſs and calc is, that in zre/p/s the plaintiti 
camplains of an immediate wrong, and in ce, of a wrong 
that is the conſequence of another act, per Ferie cue juſtice, 
and by Raymond juſtice, that dictinction is perfectly right; 
and by the chief juſtice, we muſt keep up the boundarics of 
actions, otherwiſe we thall introduce the utmoit contulion ; 
if the act, in the firſt inſtance, be unlawful zr-/þ.:/5 will lia, 
but if the act is prime facie lawful, (as it was in the caſe at 
bar) and the prejudice to another is not immediate but conic - 
quential, it muſt be an action upon the ; and this is the 
diſtinction. 1 Stran. G35. Reyn ids v. Clarke, 2 Ld. Rayn., 
1402. S. C. 8 Hod. 272. S. C. that the per quad the caitl- 
died, after impounding in tretpaſs, is only aggravation. 
Vent. 54. The only act done by the defendant in this caf. 


was the taking and impounding the cattle in the common 


pound, for doing damage; this, the law gave hin authority 
to do, and he did no other act whatever, and hu cannot be: 


charged in treſpaſs for the death of the bealt, which was a 


conſcquence, 
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conſequence, and not an immediate malfeaſance ky the de- 


treſpaſſer ab initio. Sed non allecatur. 

Curia: The juſtification is an anſwer to the whole treſpaſs 
in the declaration, which is only the taking and impounding ; 
all the reſt, as the dying of the beaſt is only aggravation, if 
the plaintiff would have inſiſted that the defendant had abuſed 
the diſtreſs, he ought to have replied that after the faid diſtrets 
the defendant abuſed it /o ard /o, and have concluded with 
an averment, and this would not have been a departure, be- 
cauſe he who abuſes a diſtreſs is a treſpaſſer ab initio, according, 
th the caſe of Gargrave v. Smith, 1 Salk. 221. and Hag ſhaw v. 
Gaward, Yelv. 90. 97. Judgment for the defendant per 
_ curiam. Trin. term 6 Geo. 3. 1766. Gates v. Bayley. 

"Treſpaſs by the lord againſt commoners for digging up 
coney-burrows, a ſpecial juſtification to abate nu/ance, 
demurrer, and 1 the plaintiff. Cope v. Marſhall 
Sal. B. R. Eaſter Term 30 Geo. 2. 1757. 

In treſpuſs for breaking and entering the plaintiff's houſe, 
and ſearching for and carrying away his papers; the defendants 
juſtify under a warrant of a ſecretary of ſtate, plaintiff replies, 
ria; the jury find a ſpecial verdict which ſets 
forth that an information was made before a ſecretary of ſtate, 
that the plaintiff was concerned in writing and publiſhing the 
auitor; who thereupon granted a warrant directed to the de- 
tendants to ſcize the plaintiff and his books ard papers, taking 
with them a conſtable, which they executed, and carried them 
before the latu- clerl, who is appointed aſſiſtant to ſceretarĩes ot 
ſtate by patent; that the like warrants have frequently been 
iſſued fince the revolution; that no demand was made by the 
plaintiF of a copy of the warrant, nor did he bring 3 

W 


A | 


„erer terien 
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within fix months after the facts done by the defendants; after 
two ſolemn arguments, judgment for the plaintiff, that the 


ſtat. 24 Geo. 2. c. 44. Fohn Entick clerk v. Nathan r racer 
ton and three others, meſſengers in ordinary to the ing. C. B. 


Mich. „ Geo. 3. 1705. 
In treſpe/+ for the of the plaintiff, and 
ſcizing and taking from the cattle drawing the ſame à pair ot 
iron geers ; the 2 preſcribes for toll tbraugh the ſtreeta 
þ, in conſideration of repairirg divers ftreets 
there, and to diſtrain for the fame; the plaintiff replies de in- 
Juria ſus propria, and traverſes the preſcription, verdict for 
the defendant, in arr-ſt of judgmeat, the preſcription was 
adjudged ill, becauſe it doth not ſay that he repaired «ll the 


Hreet, there, and the plaintiff might be paſſing wich his waggou 


a ſtreet which he did not repair. £4oft. Term G G. 
3. Truman v. Walghuam & Key. C. B. 


Treſpaſs for n he plaintiffs mare ; the defen- 


dants plead damage feaſant to the king in his foreſt of 1 a/tham ; 
the plaintiff replies and thews his right of common in the 
place in which, Sc. the defendants rejoin that the marc was 
mangy and doing damage and therefore they took and im- 

her, Sora ſhe was = unlawfully in 
foreſt ; the plaintitf ſurrejoint and — that the mare 
wrongfully and unlawfully in the fore; the defendants 
take iſſue on the traverſe, demurrer and joinder ; the defen- 
os rejoinder is 2a departure from their plea. Trin. Term 
32 & 33 Geo. 2, Palmer v. Stone and another. C. B. 

Obſerve ſeveral wrongs and treſpaſſes may be joined, be- 
cauſe they may be comprized in the fame writ; and fo may 
ſeveral actions on the caſe, where the caſe is of the tame 
kind ; as an action for a fraud on the delivery of goods, and 
on the warranty of the fame goods, being both on the con- 
tract; ſo againſt a common carrier, on the cuſtom of the 
realm, and trover may be joined, becauſe both on the tort, 
it being a violation of the cuſtom not to deliver the charge. 
8 Co. 87. . 211. Raym 233. 3 Lev. 90. 

And i treſpaſs for taking of goods the defendant 
juſtifics by 5 ot the lord * the manor, of whom 
the plaintiff held by fcalty and rent, and that for non-pay- 
ment of the rent he took them nomine dihrictianis; the plain- 
titf may reply that the /ocus in quo off extra ab/que hoc quid 
et infra feadum, &c. adjudged upon 2 tpecial ucuurrer, it 
5 . bug 
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being ſhewn for cauſe, that the plaintiff had not taken the 

tenancy on himſelf. 2 Mod. 103. 104. Sherrard v. Smith. 
And by Keilway 55. where the iflue in treſpaſs, for aſſault 

and battery, is not guilty, and the defendant gives in evidence 

fon aſſault demeſne : the evidence in none of theſe caſes will be 
ood a 


, And in the 1 In. 283. if the point in iſſue be upon a tran- 
fitory treſpaſs, done at a day or place certain, and the proof 
given is, that it was done at another day before, or at another 
place; this is good enough: but otherwiſe ir is, where the 
proof is, that it was done at a time after the day laid in the 
declaration. 8 
And in treſpaſs for taking of corn, if the defendant juſti- 
fies for the toll of grain brought to market to be fold, and 
fold, the place of fale ought to be alledged, and it ſhall not 
be intended fold in the market, unleſs it be fo ſaid. Lat. 
1501. 5 
18 treſpaſs for taking the plaintiſt's beaſts at X. defendants 
juſtified the caption as bailiffs of MH. and that the place con- 
' tains, and did contain, when the caption is ſuppoſed, 20 acres 
of land in K. atorefaid ; that long before the caption, one 4. 
was ſeiſed of 100 acres of land, and 100 acres of paſture in 
X. aforeſaid, whereof the locus in quo is, and at the time of 
the caption, and time out of mind, was parcel in his demeſne, 
as of fee, containing 20 . acres. That 4. long before the 
caption, viz. 18 December, 16 Car. 1. at K. aforeſaid by in- 
denture, in conſideration of former ſervice done to him by B. 
granted to B. and and M. his wife, a rent of 20 J. a year 
iiluing out of the faid 20 acres, with the appurtenances by 
the name of all his lands and hereditaments fituate in X. 
aforeſaid, hybendum the ſaid rent to the ſaid B. and H. and 
their aſſigns after the deceaſe of C. and D. or either of 
them. An exception was taken to the conuſance; becauſe 
it is faid, the rent was granted out ot the 20 acres, being 
the [cus in quo, by the name of all the gramor's lands and 
hereditaments in K. and that a per nomen in that caſe is 
not good. The court held, notwithſtanding the caſe ot 
Gray and Chapman, and the caſe of Gay and Kay; that in 
the preſent cafe the per namen is well enough; becauſe ic is 
alledged tbat the grantor was ſeiſed of 200 acres of land in 
K. whereof the heus in quo being 20 acres is parcel. By rea- 
fon whereof, the rent being granted out of every parcel of 
the 20 acres, it is well enough to ſay, it was granted out of 
the 20 acres per nomen of all his lands in K becauſe the 20 
acres are alledged to be parcel of his lands there, being 200 
| Acre 5» 
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acres. But in C. 's caſe, it is not alledged that the 20 
acres of land iſed were parcel of all the tenements in 8. 
per nomen of which the 20 acres were to paſs. As for the 

other caſe of Gay, it was not poſſible that lands granted, as 
in poſſeſſion, ſhould paſs per nomen of land that was in re- 
verfion. Faugh. 137. 174. 175. Hill. 23 & 24 Car. 2. C. B. 
Crowley v. Swindles & al. 

In treſpaſs the ſheriff juſtified, that by virtue of a fier: 
facias out of the for the Queen's debt, he took 
the plaintiff's beaſts, being levant and couchant upon the land 
of the debtor, and ſold them for the Queen's debt; and 
adjudged that it was not lawful, for they were not to be ſold 
as the goods of the debtor, but they might have been difſtrained 
for the Queen's debt. Cro. Eliz. 431. Hill. 37 Elia. 2 Rel. 
Abr. 159. S. C. 

But the cattle of a ſtranger being levant and couchant upon 
the land of a perſon outlawed, may be taken by virtue of a 
levari facias for the king; for this writ commands the ſheriff 
to levy this duty out of the iſſues and profits of the land, 
and theſe cattle being levent and couchant arc iſſues; and were 
it otherwiſe, it would be in the power of the party by agiſt- 
ing his lands, to defeat the king of the benefit of the out- 
lawry ; but for thic vide 1 Salt. 395. Skin. 618. Comb. 469. 
Raym. 17. Hard. 101. 

That as to this point, it muſt be a miſtake of the printer; 
for that the beaſts may be taken, and not ſold, is a contre- 
diftum. Skin. 619. | 

But as to the principal point, the caſe is good law, being 

on a fieri facias, which gives the ſheriff power to diſpoſe of 

the goods and chattcls of the debtor only. Cowel 470. 


SECT. XIII. What things may be pleaded in avoidanc- 
of this aftion. 


TYHERE are divers things to be pleaded in avoidance 

of this action of treſpaſs: as the general plea, which is 
Not guilty. And divers ſpecial pleas. And of theſe ſome 
are of one nature, and ſome of another. As ſome of them 
ſound in a way of juſtification. 50 it is, where the matter 
contains good reaſon to maintain the lawfulneſs of what i: 
ſaid and done, for which the defendant is now in queſtion. 
Some of them are in a way ef excuſe only, and theſe will free 
2 man 


1 


1 


is Not 


contain ſo much, ſome of 
them found in diſcharge of action 
whereto he was once chargeable and li defen- 


dant muſt be very careful in his pleading, how plead. 
For if he has matter of juſtification plead, that he 
plead ſpecially, and not plead if he do fo, it 

- 85. on Lit. 


[+] 


done, as that he did it by 
ſometimes given by the /aw, and by the party 
And herein to make it good, there muſt be two things : 

1. A god authority. 

2. And this authority muſt be alſo well purſucd. 

That I am parſon of A. and a pariſhioner ſet out his tithes, 
and the plaintiff took them away, and | took them from him, 
is a good plea in juſtification. Old B. of Entr. 374. So to fay, 
that the plaintiff gave him the goods he ſues for. Old B. of 
Entr. 376. 

Or that he bought them in @ market of the plaintiff, or of 
a ſtranger. Old B. of Entr. 605. 506. 

If one be to juſtify a treſpaſs by a title to land, he may 
plead Not guilty, and give the ſpecial matter in evidence. Co. 
on [.it. 283. 

And the defendant in this action may plead Not guilty in 
theſe following caſes. 
| 1. Where the thing ſuppoſed to be done for matter of fact 
Is not true. 

2. Where the matter (as it is in truth) is not a treſpaſs, for 
which the action lies, but ſomething elſe for which ſome other 
action lies. 

3. Where the lands or goods for which the action is brought 
againſt me, are mine, and not the plaintiff's. But in other 
caſes, the defendant is not to plead this plea, but to plead 
ſpecially, and ſhew the ſpecial matter by way of juſtification 
or excuſe. As where the impriſonment in queſtion is given 
by authority of law. So of an entry, or by authority of any 
party. As for an impriſonment by the ſtatute of treſpaſſers 
in parts, putting a man off his ground, arreſting a man as 
conſtable to keep the peace, thruſting a man out of a church 
that troubles a congregation in ſervice. Or that he parted an 


affray, 
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afray, and kept the quarrellers a- part. Od E. of Entr. 555. 


. n 
what this is, and the form 
of it. See Hob. oe " — 


And for a new aſh; 
1. That the place is not trever/able. Hob. 16. 
a % if the plaintiff make @ new a/Jignment, the defen- 
may make a new juſtification if he will. Mares caſe 
713. 
And in ſuch a cafe, the defendant may not take iſſue upon 


the place aſſigned, being una & eadem, but he muſt 
plead to the treſpaſs. Mares caſe 641. Dyer 23. 161. 254. 

In erg Barr, battery, and wounding, the defendant 
may plead guilty, as to the wounding, and juſtify the 
3 battery, without any repugnancy. March Pl. 
106. 


So in treſpaſs, if the defendant juſtify for part, and ſays 
nothing as to the reſidue; and held, that the plea was inſuf- 
ficient for the whole. March Pl. 47. 

A releaſe will diſcharge a treſpaſs, and a relcaſe to one of 
the treſpaſſers will diſcharge them all. Hob. 66. 

A recovery in an action of treſpaſs at the common law, is 
2 good bar to treſpaſs upon the ſtatute. Fob. 94. Fitz. 


Corone 110. 
If it be aſſault and battery, 
ſay, * . — a. and 2 8 


had recovered his damage of the other for it. But where 
the beaſts of A. and B. come together in my ground, in this 
caſe I may ſue them ſeverally, and there this plea is not good. 


Fill. 18. "Jac. B. R. Hunnings caſe. Cre. 3. 35. 36. Lawn 
v. Barnard. 

And for battery, it is a good plea, that it was of his own 
_—_ and that the plaintiff began the affray. 34 H. 6. 16. 


Ap. 21. 
etting up pales, it is a good plea to ſay, 


* ſetting 
2 'hey were {er up in dis cal, and kept his deer from 
g, Sc. Old B. of Entr. 594. 


f 785 fiſhing it is a to ſay, that he had fiſhin 
* Old B. of Entr. = 4 : 


treſpaſs be in the King's Court where the realty may come 

1 4 antient deme ſne is x good plea. As treſpaſs for 
trees, where the defendant claims frenitenement. 6 H. 4. 1. 
But otherwiſe it is no plea. 40 E. 3.1. And none but the 
terre-tenant may plead this. 2 H. 7.17. But in treſpaſs for 
2 pigeon houſe with pigeons in it, it is no plea. 47 E. 3. 22. 
543 
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So in treſpaſs upon 1 R. 2. cap.'7. becauſe damages are only 
to be recovered. 21 F. 4. 3. 2 H. 7. 17. 
In an action for toll, it is a good plea to ſay, that time out 


of mind ſuch men have been diſcharged and paid no toll, and 


ought to be diſcharged of toll in fairs, —— Se. paffages, 
&c. Old B. of Entr. 60g. 18 

So in an action for entry into a houſe, — taking money 
away; to ſay, that the plaintiff owed him money, and he 
went into his houſe to receive it, being invited by the plain- 
tuff. Cid B. of Entr. 561. 

wt if the freehold of a man be @ monte! place, and corn 
is bronght and ſet there, he that hath this freehold cannot 
juſtify the taking of it there damage-feaſant. 3 Cro. 75. in 
ireſba f. 

And if it be for corn of mine upon another's land, taken 
away by me, I may juſtify it, and plead not guilty if he ſue 
me for it. Co. 53. 85. 80 if it be for cattle, I rook away that 
I have bought. " Bros. Treſpaſs 328. 

It is a good plea to zrejpa/s for cutting trees, that the plain- 


tiff hired him to do it. Br. Treſpaſs 383. So that the 


plaintiff gave them to him. Bros. Treſpaſs 42. Or that the 
owner fold them to him. 0% B. of Entr. 606. 

And a pardon in many caſes may be a good plea, eſpecially 
if by act of parliament. Old B. of Entr. "596. 

In tr:/þa/s for entry into land, it is a good plea to make a 
tit» to the land or common in it. And fo for goods. F. N. 
j2. in tatz9, Old B. of Entr. 5606. Ec. 580. 

And in treſpaſs for entry into a houſe, it is a good plea to 
fav, that he entered to apprehend a felon, and to take. his 
rroperty that he had ſtolen from him. Old B. of Entr. 580. 
Jo for entry into land, to ſay, that it was his freehold, or 
the trechold of another from whom he had authority to do 


882. 


[7 it be for putting of cattle, to ſay, that he hath right of 


-- mmm there, and under colour tliereuf he put in his cattle, 
iro. Treſpaſs 30. 

If for the breaking in of cattle, ro fay, that the mounds 
„I the cloſe adjacent were the plaintiffs, and for lack of 
repair of them they came into the plaintitt's ground. And 
:f rhe beaſts were turned in, the plaintiff may lay fo in his 
replication. Cd N. B. 503. 563. 

In treſpaſs for an qſſault and battery, it is a good plea to 
rv, that the Slaintitf began with him in it. New B. of Entr. 
644. So that be did it by neceſſity in an arreſt to enforce 
obedience, or the like. C., . Entr. 598. 599 60. 


80 


what he had done. Eros. ſoft. 27. 47. N. B. of Entr. 645. 
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80 for beating of his ſervant, to ſay, that he was not his 
ſervant at that time. Old B. of Entr. 605. 

And for entry into a houſe, it is good to ſay, it was a 
common inn. Old B. of Entr. 549- 

So for entering into a cloſe, it is a good plea to ſay, that 
the defendant being leſſee for life made a feoffment of it, and 
ſo a forfciture, Sc. Old B. of Entr. 577. 581. 

Alſo that they walked in perambulation. New B. of Entr. 
558. 651. That he went into it to amend his antient gutter 
that comes through it, that leads to his houſe, as he had ever 
done. Co. on Lit. 282. Or that it is the common highway. 
Old B. of Entr. 559. Or that it was his own frechold, or 
12 and he entered by warrant from him. Book of 

r. 

And for treſpaſs brought againſt me for taking away the 
horſe of another, it is a good plea, to ſay, I borrowed him 
for a time, or a purpoſc, which is not yet out, or done. 
Bro. Treſpaſs 337. 

So for taking away the goods of another out of his houſe, 
to ſay, that the plaintiff left them in the defendant's houſe, 
and after there was an agreement between them, that he 
ſhould keep them till the plaintiff had paid him 101. which 
he had not paid him. But it is no good plea in this cafe, to 
tay the goods were the goods of a ftranger and not of the 
plaintiff's. 4 E. 75. 3 H. 6. 32. And a good plea, that 
he took the goods as bailiff of a court lect for a forfeiture, 
Bc. N. 3. of Entr. 665. or diſtrained them for a rent or 
ſervice. Old H. of Entr. 604. 605. Or for ſubjidies, jifteens, 
and the like. Old B. of Entr. 601. Or by virtue of any 
proctſs out of any court enabled with power to make out 
iuch proceſs. Old B. of Entr. 508. Or that he took the 
goods for a harriot, waif, eftray, rect, or the like; or for 
any other juſtifiable cauſe in law. Old B. of Entr. 599. 584. 
Or that the goods were delivered to him as à pledge for money 
Rot yet paid. Old B. of Entr. 598. 

And for taking goods, it is a good plea to ſay, that the 
defendant being poſſeſſed of them, delivered them to a ſtraager 
from whom the plaintiff took them, and the defendant re- 
took them from the plaintiff. Cd B. of Entr. 573. 

If one be amerced for à private nuſance or tre/paſr, done to 
the lord in his leet, and he receive the amercement 3 it ſeems 
if he ſue after for it, this may be pleaded in bar. Fitz. Barre 178. 

Where in @ torit of falſe impriſonment, and the defendant 
pleads, that it was agreed between him and the plaintiff, that 
he ſhould bring the defendant to ſuch a place, and that this 
K k was 
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was the impriſonment, and held no good plea. Fitz. Barre 
14. That the plaintiff hath a replevin depending in another 
court for the ſame treſpaſs, is a good plea. Bro. / reſpaſs 
357. But it is not a good plea, that he hath been indicted 
for the ſame thing, and paid a fine to the king. And yet to 
ſay, that he hath been indicted, arraigned, and acquited, is 
faid to be a good plea. Quære, So that he (being a tenant) 
hath been amerced for the treſpaſs at the lords court already, 
and paid the amercement, is faid to be a good plea. Co. 4. 
43. Quære. | 

And if the ſuit be for cattle damage feafant in his ground, 
it is a good plea to ſay, that the plaintiff did drive the cattle 
into his ground. New. 30. Bro. Treſpaſs 148. 

For matter of excuſe and diſcharge, a licence may be pleaded 
in avoidance of the action for entering a houſe or cloſe, taking 
of goods, or the like. That the owner invited him to his 
houſe, or gave him leave to go through his cloſe, Q. Bro. 
Treſpaſs 533- Co. on Lit. 368. Ard in this licence theſc 
things to make a good plea muſt be; 

1. It muſt be a good licence. For if not, it is unlawful. 
As where the tenant at will of land, licenſe one to cut down 
trees, or the like; or a ſhepherd that ſhall give a licence to 
kill his maſter's ſheep. Bro. Treſpaſs 295. 


2. This licence muſt be purſued. 11 H. 7. 21. Bro. Treſp. 


And in treſpaſs for cattle, the plea that they came in by 
default of the plaintiffs mounds muſt have the following 
matters in it. 

1. That this is not a good plea for any ; but for one that 
hath ſome intereſt in the adjoining ground, as a commoner, 
— or the like; cattle at tack, or leave to put his cattle in 
there. 

2. Nor good for him that hath an intereſt, if he put in the 
cattle there, but the cattle are to be firſt put into his own 
ground, and muſt go in of themſelves. 

3. It is not good, unleſs the plaintiff time out of mind 
were to make the incloſure. 

4. It is ſufficient proof to maintain this plea, that the 
mounds were bad at the time, though it cannot be proved 
that the cattle went in through the bad mounds, for that will 
be preſumed unleſs the contrary appear. Dyer 365. Bro. 
Troſp. 192. 148. 253. 136. 345. But if he that ought to 
make the incloſure goes over it, and breaks it down, fo as wy 
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into his ground ; I may plead this in avoidance of 
Per Juft. Dodridge, Trin. 18 Fac. B. R. 

taking of cattle, it is good to ſay, that the cattle 
in his ground, damage feaſant, and he diſtrained them. 
Old N. B. 570. 569. 371. Or that he difirained them for 
rent. Old B. of Entries 608. 

So tender of amends, or an offer of recompence for a 
treſpaſs done, is a good plea in this action, ſo it be in time. 
As where one diſtrain my. beaſts, damage feaſant, and I offer 
him a competent recompence before the beaſts be taken, or 
before they be impeunded ; this is a good bar to the action, 
and ſo may be pleaded. But ſuch a tender after the impound- 
ing of. the beaſts is not ſo. Co. 5. 76. 

Andhyct in all actions, quare clauſum fregit, if the defen- 
dant do tender ſufficient amends before the action be brought, 
and in his plea to the action diſclaim to make any title, or 
claim to the land, and the treſpaſs be by negligence, or invo- 
luntarily, by this (being proved) the plaintiff will be barred. 
21 Fac. cap. 16. So was the law before the ſtatute, by Popham 
and Williams, Trin. 3 Fac. B. R. 

Obſerve, to make an arbitrement, or accord with ſatis- 
faction in bar of this action, there muſt be theſe things. 

1. The thing given and received muſt be valuable and ſatis- 
factory; a charge to the giver, and a benefit to the receiver; 
and therefore, if it be, that where divers treſpaſſes had been 
of each fide, that they agreed, that one ſhould go quit againſt 
other, this is not good. Dyer 356. 9 E. 4. 19. 

Or if the ſuit be for taking, and an accord is pleaded by 
agreement, that he ſhould have his goods again, this is nor 

ood. 9 E. 4. 19. 

2. It ae be perfectly and compleatly finiſhed according to 
the agreement before the action brought. 17 E. 4.2. 6 H. 
7. 10. 17 F. 4 2. 

Tender of money without payment of it will not be a good 
plea. Old N. B. 122. 

3. It muſt be executed by the parties themſelves in their 
life-times, not by their heirs or executors. Dyer 356. 

4. The party to whom the wrong is done, muſt accept uf 
the amends according to the agreement, or elfe accord will 
not be a goo plea in bar. 

5: If the treſpaſs be done by divers, this accord with ſa- 
tisfaction will diſcharge them and be a bar for the reſt. Co. 
9. 79. -5 E. 4. 7. Dyer. 356. : 
Kk 2 6. It 
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6. If the parents or friends agree with him that hath the 
wrong for the amends, and they perform, and he accept it, 
this is as good as if it were by the parties themſelves. Fitz. 
Barre 106. 

But this tender of amends muſt be alſo in due time before 
the impounding of them. As before. 

Laſtly, a recovery in a former action for the ſame cauſe, or 
againſt one of the treſpaſſors, may be a good bar in this action. 
Gold/b. 43. Yelverton 67. 68. 


* — —_ * 
—_— lt... A... * —— 


SECT. XIV. What things muſt be pleaded, and 1 0 


in evidence. 


Th treſpaſs on not- guilty the defendant gives evidence that 
he came into the plaintiff's ground to glean; this ought 
to have been pleaded, for it confeſſes the act of treſpaſs and 
juſtifies it as an act lawful for him to do; and therefore it 
ought ro be firſt exhibited to the court to judge of, whether 
it be lawful or not; but if it had been pleaded, it had been a 
ſufficient juſtification, for by the cuſtom of England the poor 
are allowed to glean after the harveſt, which cuſtom ſcems to 
be built on a part of the Peri law that allowed the poor to 
glean, and made the harveſt a general time of rejoicing. 
in treſpaſs on not guilty the defendant cannot give in evi- 
dence that he came into the plaintiff's cloſe to take his own 
horſe, but this ought to have been pleaded ; and on ſuch a 
plea that the defendant came to take his own horſe, the evi- 
dence was that the plaintiff, as lady of the manor, took the 
defendant's horſe as an eftray, and the defendant took him 
away after he had been cried and marked, without paying for 
his meat; and it was ruled that this taking was well enough, 
and the plaintiff has an action on the caſe for his meat; for 
the property of the horſe is {till in the defendant till the year 
and day are paſt, and when a man hath property, it is lawful 
for him to take it; for the very action of property is right to 
poſſeſs and we the thing which he claims. 
In treſpaſs the defendant cannot give in evidence a right to 
2 way, but he ought to have plzadcd it, and if after pleading 
ie thews in evidence a right to the way, by a grant over the 
plaintiſt's ground from ſuch a place to ſuch a place, though 
the defendant afterwards nurchaſes more ground whereby he 
makes 
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makes a further uſe of the way, yet it is well enough and 


within the grant; for if I go but between the ſame towns I 
may afterwards paſs wherefocver I pleaſe. 


SECT. XV. I here the juſtification fhal! be tried leere 


the vi et armis. 


RESPASS of aſſault and wounding, the defendant 

pleads non cul. as to the 14 et armis, and as to the atiault 
he makes juſtification of molliter manum impiſuit; the jutti- 
fication thall be firſt tried, and then the vi et armis ; for 
poſſibly the uſing of force may be in his own defence, and 
therefore juſt and lawful, and fuch a force as the liw doth 
not oblige him to defend, and therefore that ought co appear 
firſt on the juſtitication ; but ir the iſſue of n cul. had 
been to the wounding, then the plea might have been firſt 
tried, becauſe he docs not pretend to juſtify the act, and fo 
it might very properly be tried firtt whether it were or not. 

Note. There is a great difference between torts and con- 
tracts. When the action is upon a tort, one may be found 
guilty and the reſt acquitted ; and when the action is brought 
upon a contract, all or non: muit be found debtors ; for 
every treſpaſs is of its own nature joint and ſeveral, for I may 
charge the defendants under this relation, as they aided and 
aſſiſted one another, or as each by his own proper force com- 
mitted the injury, ſo that every treſpaſs is in the very allega- 
tion ſeveral as well as joint, as it ſuppoles a man to have uſed 
his own proper force as well as to have uſſiſted his companion, 
and if a man be found guilty of one part of the charge, but 
not of the other, yet the injury ought to be redrefſed; but a 
contract may be joint only and not ſeveral, and when a man 
declares of a joint contract, and proves a feveral one, he 
doth not prove the tame contract that he hath alledged in his 
declaration. 

In an action on the caſe brought againſt an inn-}:ceper for 
ſuffering the goods of the piaintitt his guett to be taken out 
of his houſe, and upon not guilty pleaded, the defendant 
may give in evidence that he told the plaintiff that his houſe 
was fnll, and that he could not lodge him, yet notwithitand- 
ing the plaintiff went in and lodyed in his houſe; tor this 
evidence falſiſies the declaration, and it proves that there was 
no injury done to the plaintiff as gueſt to the defendant. 
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Tg RK: OF © 
C H A P. LXXXI. 
SECT. I. Of the Ples. 


N ſpecial plea of juſtification can be pleaded in an action 
of trover; becauſe as the converſion muſt be confeſſed 
by every ſuch plea, as being the * giſt of the action, this 
which is a tortious act can never be juſtified. Crs. Elia. 
ow 434. Salk, 654, 3 Bulſt. 209. Ld. Raym. 393- 


7. 

And the defendant in an action of trover cannot plead 
that the plaintiff was not poſſeſſed of the goods, for the 
converſion of which the action is brought, as of his own pro- 
per goods, but he muſt plead not guilty. Bro. Act. upon the 
caſe, pl. 10g. 

Nor is it neceſſary for the defendant to plead this matter 
ſpecially ; becauſe the plaintiff is not intitled to recover 
unleſs he proves a property in himſelf in the goods ; and the 
defendant may upon the plea of not guilty give in evidence 
that the plaintiff has no property therein. Aid. 

In an adtion of trover the defendant a ſheriff pleaded 
that he had levied and fold the goods, for the converſion of 


which the action was brought by virtue of a fieri facias, which 


is the ſame converſion, eb/que hoc that he converted them 
aliter vel alio meds. 

This plea was held to be bad, & per cur. the defendant 
ought to have pleaded not guilty, and then he might have 
given the matter pleaded in his juſtification in evidence. Cre. 
Eliz. 434. A ſcue and Saunder/on. 

But the detendant in an action of trover may plead a 
releaſe ſubſequent to the time of the converſion 3 becauſe 
this plea at the fame time that it confeſſes the converſion 
avoids it. LA. Raym. 868. York and Greenaugh. Lutw. 
1538. 

And it is faid by Holt chief juſtice, that no ſpecial plea 
except that of a releaſe is good in an action of trover. bid. 

It is in the general true, that if an action of treſpaſs has 
been brought for the taking of goods, and there has been 
judgment either upon a demurrer or upon a verdict for the 


* Gift of an action, comes from the French word Gif, and ſignifies the 
cauſe for which the action lies; the very ground and foundation thereof, 
without which it is not maintainable. 3 Med. Rep. 305. - 

| defendant, 


defendant, and an action of trover be afterwards brought for 
the converſion of the fame goods, the judgment in the former 
action may be pleaded in bar of the latter; for the maxim 
is, expedit reipublice ut fit finis litium. 6 Rep. 7 Ferrer's 
cale. 

But whether this will always hold good will beſt appear 
from conſid-:ring the following cafes. Cro. Eliz. 667. 
Ferrers and Arden. Mich. 40. Eli. 

If . S. after converting the goods of 7. N. has fold them, 
J. N. may waive the tort and recover the money for which 
they were fold in an action of indebitatus afſumpſit ; but it he 
afterwards brings an action of trover for the converſion of 
the ſame goods, J. S may plead the judgment in the former 
action in bar of the latter. LA. Raym. 1217. Lemine and 
Dorrel. 

It is indeed doubted in this cafe by Holt chief juſtice, whe- 
ther J. S. can do this unleſs there has been execution upon 
ſuch judgment. | 

In a cafe of this nature, it may perhaps be neceſſary for 
the party, who pleads a judgment in an action of indeb:itatus 
aſſumpſit in bar of an action of trover, to aver that this judg- 
ment is ſtill in force : bur ſtill with deference to the opinion 
of ſo great a man it ſeems to anſwer no purpoſe, except it 
be that of multiplying ſuits, that a defendant ſhould not be 
at liberty to plead a judgment in a former action in bar to a 
ſecond action for the fame cauſe, merely becauſe the plaintiff 
in the former action has not taken out execution upon the 
judgment obtained therein; which for any thing that appears 
to the contrary he may take out whenever he pleaſes. 

Note. In counting upon trover of goods, it is nec 
to every parcel to ſhew the price and value, otherwiſe it 
will be ill. F. N. H. 38. 2 Cro. 130. 146. 654. See alſo 
for this Compl:at Sollicit. 222. and Townſend's Tables. 


SECT. II. Oy the iſſue of not guilty in Trover. 


N this iſſue two things are to be proved. Firſt, the 

property- Secondly, the converſion. | 

Firit, The trover, that is, the finding that the goods came 
to the plaintiff's hands, and were in his poſſeſſion. 

In trover againſt huſband and wife, the proving of the 
goods in the poſſeſſion of the wife is ſufficient, for their 
property is but one, and the poſſeſſion of the wife is the poſ- 
ſeſſion of the huſband alſo. = 1 
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If goods be delivered by the owner to A. to keep, and he 
converts them to his own uſe, this is ſufficient evidence of a 
trover, for though he comes by the poſſeſſion never fo lawfully, 
yet if he converts another man's property, the owner muſt be 
redreſſed. 

So if goods be pawned, and the owner tender the money, 
and the bailee refuſes to deliver them, this is evidence of a 
trover, for when any man has a naked poſſefſion without 2 
right of converting thoſe goods, the party may bring trover, 
for the words of the declaration are fo, that coming to his 
poſſeſſion is the material part of the charge, and if the plain- 
tiff proves that they came to his poſſeſſion any other way, 
it ſuffices, for it is not enough for the defendant to ſay, that 
he had the goods, though not per inventionem, no more than 
to ſay that a bond is his deed, and deny the date. 


SECT. III. Of Converſion. 


F a man requeſt his goods, and the perſon who has the 

poſſeſſion denies to deliver them, this is good evidence of 
a converſion; for to what end ſhould a man deny me my own, 
if he himſelf did not make uſe of it; ſo that upon ſuch evi- 
dence as this, it is to be preſumed that the detendant hath 
converted them to his own uſe. 

Rolls makes a diſtinftion where goods came to the defendant's 
poſſeſſion by his own act, and where by the bailment or the 
plaintift; and that in the firſt caſe, a requeſt and denial is a 
convertion, but not in thc laſt caſe ; but this does not ſeem 
to be law, for in both caſes the requeſt and denial is no con- 
veriion, but only cvidence ot a corverſion, 

But though the requeit and denial be evidence to a jury 
of a convertion, yet it is no converſion; for the jury ar. 
judyges of probable and improbable, and they, on the circum - 
ftances mentioned, may think it rather probable that there 
was a converſion than otherwite ; but it the jury refer thete 
circumſtances to the court, the court cannot adjudge that 
there is a converſion, for the court are not judges of the 


probability of a fact, but of the law; and there are not thoje 


circumſtances that do neceflarilf amount ro a converſion, 
though they are ſuch circumſtances as would! make a reaſon- 
able man bclicve that there was a converſion, ter the bare 
denying of the thing without uſing of ir, is not in law a 
convertion of it to my uſe; for a denial ex 4: eM“ doth 
net 


T RE OV E R. 49 


not amount to an uling of the thing demandzd, it only makes 
a preſumption of fact, that I have uſed it. 

It trover be for bare money, and a xequeſt and denial be 
proved, this is ſo ſtrong a preſumption of the converion, 
that nothing can be proved to the contrary for the pretump- 
tion mult ſtand till the contrary be proved, and the contrary 
to this preſumption can never be proved, for all money being 
exactly alike, that the individual money found was nut con- 
verted can never be proved. 

But if trover be for money in a bag, though the defendant 
denies to deliver it, yet he may prove that there was no con- 
vertion, for if he lays the individual money ſcaled in the bag 
in the place where be lirſt had it, and hath witneilcs of its 
continuance there without removal, this is no ccuverſion, 
and fuch evidence will deſtroy the preſumption that aroſc 
from his dehial. 

So if the owner requeſts a man to deliver a beam of timber, 
or a tow of lead lying in his land, aud he denies to do . 
this is an evidence of convertion, though leis ſtrong, becauſe 
tac defendant in this caſe could not deliver it without trouble 
and charge to himſelt, and that might be the rcatun of his 
denial, and not becauſe he had applied it to his own ule; 
and in this caſe if the defendant proves that the beam or fo 
is there ſtill, after his denial, this plainly diſproves his 
converiion. 

Where the defendant hath a genera! property, he u B 
it in evidence on the general idus, tor the genzzal ns 
putting the plaintiff to the prove t the Fact laid in the duclau- 
ration, part of which is that hie hath the property of the thin; 
in demand, aud the defendant converted it to his own uic ; 
ſc that the plaintiff mutt prove a property in him, and the 
defendant 1aay prove a better tit!: in hiniſelf 10 faltify taat 
claim; an this is god evidence on the general us, lor it 
diſproves the fact leid in the declaration, as mt pense thut 
che plaintiff had not the property, and that tn. tceicndan: 
did not convert it, for no man can by fail to convert th“. 
which was his own before, ſo that for the defendant to mar: 
ro himſelf a general property, bs proper on the general 
ue, becauſe it fallifies the Whale charge of the declaration 

Note. Ic a man brings trefpals and recovers, he can nic: 
>fterwirds maintain trover, but the former oction isa 56. 
vlea in bar 10 the latter; but if a man brings treipaiz, at: 
judoment be given againk him, he may maintain trover after 
wards; for if the taking be tortious, he way nant: 
:reſpaſ; as well as trover; for where there is a very rohe in 
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the very taking, this is in the underſtanding of the law, 2 
taking with force and arms, and therefore in ſuch caſes as 
theſe, the party may puniſh either the taking or the conver. 
ſion of them, and conſequently this evidence will maintain 
both actions, cither treſpaſs or trover : but if a man ſeizes the 
goods by right, but detains them by wrong, there he cannot 
bring treſpaſs which puniſhes the tortious taking of any thing ; 
but he ought to bring trover where the giſt of the complaint 
is for converſion; now where two actions are for the ſame 
thing, one is a good plea in bar of another to avoid a needleſs 
vexation, but where the two actions lie for different things, 
as it is in treſpaſs and trover, there the firſt cannot be pleaded 
in bar of the laſt, for poſſibly on the treſpaſs I might prove 
the taking my goods, but not tortiouſly, and fo the treſpaſs 
did not lie, but trover only; and becauſe I bring an action 
that is not proper, and I fail in that for that very reaſon, 
becauſe it is not proper, it is not thence to be argued thar 
I ſhould fail on that action which on all hands is allowed to 
be proper; but if I fail in an action that is proper for me, it 
is then conſonant to juſtice that I thould not begin another 
on the ſame ground, for then from the juſtice of the former 
determination it is preſumed to be a needlefs vexation. 

Laſtly, in trover, the plaintiff muſt have property, not 
ſo in treſpaſs, for in trover you admit the defendant to have 
poſſeſſion, and therefore you muſt prove a better right; but 
in treſpaſs you have the poſſeſſion, for it ſuppoſes a violation 
of the poſſeſſion, and this is ſufficient in law againſt a wrong 
doer. See Gilbert's Law of Evidence. 
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SECT. I. variance between the count, and the writ. 


T has been remarked in a former part of this work, that 
the count ſhould be agreeable and conformable to the 
writ ; ſo that if the addition of yeoman be in the writ, and 
not included in the count, the writ ſhall abate; and declara- 
tions ought not to vary or differ from the plaints ; that is, 
the cauſe which the plaintiff expreſſes in his writ, why he 
brings his writ. Co. Com. Lit. 193. 4. N 
8 
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As the writ is the ground of the declaration, and that which 
warrants it. Pra. Keg. 90. 

But this is meant of originals. In replevin, if the defen- 
dant will take advantage of a variance in the place where 
the taking is laid, from that in which it really was, he muſt 

it in abatement. 6 Mad. 103. 

And priſal in auter lieu muſt be pleaded in abatement, 
and cannot be pleaded in bar. Salk. 3. 2 Ld. Raym. 1016. 
Carth. 244. Show. 98. Idem. p. 93. 

If the writ be of different deeds made, and the count of 
only one, the writ here ſhall abate. 20 H. C. 42. 

And if a variance happens between the original and the 
count concerning the name of the obligor, this is error and 
thall not be amended by any ſtatute, but this muſt be in caſe 
of an original, otherwiſe it is remedied by the 4..cuic 18 of 
Eliz. Biſhop's cale. Co. 5 Rep. 37. b. 

When the original writ is removed, though it be before, 
in nullo eft erratum pleaded, and afterwarcs a material variance 
appears to the court, between the writ and count, .the judg- 
ment ſhall be reverſed. Idem. 


SECT. II. Of variance between one part of the pleadings, 
and the other. 


I F the plaintiff in an action be nonſuited; in a novel action 
he way vary in matters contained in the count; becauſe 
it is not forſgue matter of ſuppoſition; out it is different of 
the matter contained in the replications ; for this is matter of 
R637 4 2 £4. 7-24. 

And it there appears to be a material variance between the 
matter pleaded, and the manner of the pleading it, the plea is 
not good. Prat. Reg. 342. 


— 


SECT. III. Variance between the count, and the writ. 


F IRST it may be pleaded in abatement; that there is a 
variance between the count, and the plaint. Reg. pl. 
282. 


Secondly, 
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Secondly, (a) That, there is a variance, between the count 
and the writ, Reg. pl. 277. 278. 

And if 2 man bring a writ of appeal, or mayhem, and count 
of battery, he abates the writ, becauſe the writ ſuppoles nd 
battery, and therefore is not purſued by fuch a declaration, 
as it ought to be: but for other particulars relating to the 
form of appeals, “ vide the books of entrics. 

(%) As to the manner in which the count, in appeal, muſt 
puriuc the writ z I take it as granted, that this, like all other 
counts, in «her airs, mult in fubſlance (% agree with the 
writ, which tha!l be abated, it the count vary from it, in any 
material point. And thergtore, in a common appeal of death, 
if the appellant declare that the appellec traiterouſly killed the 
per ſon deceaſed, as he was going to fuccour the king in his 
wars, the writ thall be abated (6) becaule that contains no 
charge of treaſon. 80 alto if the plaintiff in an appeal of 
mayhem declares that the appellee beat, as well as maimed 
him, the writ thall be abaled (e) becauſe that mentions not any 
battery. Ibid. ect. 75. 

(c) Where the declaration aries from the writ; as (d) by 
laying the offence in the reign of the freſent king, where the 
writ ſuppoſed it to have teen, in the reign of a Armer king; 
or, by giving the defendant a name ditterent from that in the 
writ, as where the writ (e) calls him A. F. of C. alderman, 
and the declaration A. H. of C. V or, where the declara- 
tion is otherwiie defective, in not purſuing the writ; or, in 
not ſetting forth both the ſubſtance, and circumttances (f) 
of the fact, witWthat certainty which the law requires; or, 
in (g) laying the offence in a different county, from that in 
which the writ was brought. id. fect. 98. 

And if the plaintiff vr defendant be named by one name 
in the count; and, by anothcr name in the writ it may be 
pleaded) in abatement. Alt. Ent. 4. Reg. pl. 277. Vide 

I. 39. E. J. . 
Note. If the writ be, by an adminiſtrator, generally ; and 
to cant, by au adminittrator, durante miucre alule. 

Thumas Major, admin'ſ/rator of John li ud, nient admin”, 6 
Debora Weed, plaintiff v. Damel Peck, and Urſuls his wife, 
executive Nichazed Thad. Intrat. M. 3 H. & Al. Rot. 395. 
atins frout gate leruins ; in Trinity term laſt paſ?. Rot. 15086, 
Lut. 339. 


— — — 


* Colo Fneries 50. Fre. Kallal's Fntrics 45. 46. (a) Finch of Law 
. (6), Bro. Appeal 12. 45 Ed. 3. 25. pl 35. 21 Fd. 3. 23. pl. 
16. 8. F. C. 7. Lene C. (e) Fitz. Coro. 11. Hawk. ib. ſect. 2 
4) Fitz. Brief, 11). 231. (e) Vel. 12% 

7 Hawk. fect. 26. &c. Cra, II. 896. (z) Hawk, ſeck. 35. 47. 77+ 


Fr. Appeal 3% 


The 
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The plaintiff declared in covenant, upon an indenture of 
—, begining thus —** London, C. Daniel Peck, late of the 

« pariſh of Saint Paul, Covent Garden, in the county of Ad- 
% dleſex, laceman, and Urſula his wife, executrix of the 
te teſtament of Richard Wand, her late hnfband deceaſe | ; 
* otherwiſc lately called Richard ¶ cod, citizen and haberdaſher 
4% of Londzn; were ſummoned to anſwer Tomas Meojur, ad- 
% miniſtrator of the goods and chattels which were of Jahn 
* Mood, at the time "of his death, 11 by Deborah 
4% od, late executrix of the teſtament of the 2forefaid John, 
« with the faid teſtament annexed ; of a plea, that they keep 
ec with the faid Thomas, th: covenant between the aturetſaid 
"7 2 and Richard in their lives, according to the force, 

orm, and effect of a certain indenture thereof made, be- 

e tween them and one Benamin Med, &c. 

After reciting the deed, with a covenant by the lefites, 
(Richara and Benjamin WW. 2d) jointly and ſererally ; that they, 
or one of them, would pay the rent, Sc. the pl laintif ſnewe, 
that the /r, 25 December, 35 Car. 2. made his will; and, 
the ſaid Deberab his cxccutrix; that 10 March 1684. ke 
died poſſeſſed of the reverſion, c. then ſtates probate of the 
will by Deberah, 2r March 1684. then, that the lice Richard 
od, 15, January 1085. mad: his 'will ; and, defendant 
Elizabeth his exccutrix, and died; then ſheweth probate of 
the ſaid teſtament alſo ; that Debzrah died inteſtate ; and, that 
adminiſtration % uit non, r. was granted to the plaintid, 
durante mine aiate of K. Mcd. Then, the marriage of the 
defendant; and, that 87/. os. of the rent was in arrear, and 
unpaid ; then, they produce letters of adminiſtration; and 
aver, that N. I ed is under the gage of twenty-one. 

The defendants pray leave to imparle, until, from the day 


of Saint Michael, in three werks, and have it, Sr. at which 


day the defendants come, and pleacl ; that after the laſt conti- 
nuance Rabea I. ed tamed her ave of trwempy-ooc ; and, 
conclude to the a£ton. 

The plaintitls demurred: and, the defendant joined 10 
dcmurrer. 

Lutuwich was retainted with the defendant, to aroue thi: 
caſe : who ſays, it never was entered for argument, by the 
plaintif : hut, he had intended to infiit; 1. hat hee: 
was ovod; . hat the d: claration was bat : und, as to the 
fir/t ; thoun b the action was wel! begun, yet, when Peer 
attained the ave of twenty-one, the anibcyil; of the plointitl 
was whoily determined: and by conſequen ce, the cli alto. 
And for this, in debt, by rd gninſt Glunoile and In; wit, 
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adminiſtratrix, during the minority of J. S. the defendant 
pleaded, that J. & pending the action, came to full age; and 
it was adjudged a good plea. Gadſb. 136. In a ſeire facias, 
brought by adminiſtrator durante abſentia of another, upon 
eyer of the ſcire facias, the defendant demurred : and, excep- 
tion was taken, that ſuch adminiſtration was void; and, not 
allowable by law. But, the exception was over-ruled : for, it 
was held clearly, by the court, that ſuch adminiſtration was 
well grantable by law, And, there might be a great conveni- 
ency by this; for, if the next of blood be beyond ſea; if ſuch 
adminiſtration cannot be granted, the debt of the inteſtate 
cannot be collected, or recovered : and, it was alſo held by the 
court ; that ſince the return of the next of the blood, payment 
of the debt to ſuch adminiſtrator, before notice, is good. And, 
it was alſo held by the court ; that although it may be, that 
actions brought by ſuch an adminiſtrator, ſhall be abated, by 
the return, c. yet actions againſt him are not abated : but, 
thall be continued againſt the rightful adminiſtrator. Clare 
and Hedges calc : adjudged Paſ. 3. . & M. B. R. If an 
adminiſtrator, durante mincre late of an infant executor, 
hath judgment; and after, the executor comes to full age; 
he ſhall have ſire farias to execute the judgment. Roll. lit. 
Executor 888. Lit. pl. 1, 2. Prown/aw 83. So, if an admi- 
niftrator hath judgment ; and, before execution, the letters 
of adminiſtration be revoked ; the defendant ſhall have an 
eudita querela, to prevent execution againſt him. 2 Saunders 
48. b. Had. Rep. 62. So, if the defendant be actually in 
execution: Yelv. 125. Kett's caſe. By which caſes, it is 
proved, that an adminiitrator may not proceed in an action, 
ler his anihority is determined. , 

As tu the declaration; there is a material variance between 
this and the writ z for, the writ is broight by the plaintiff, as 
an abſolute and complete adminiftrator. And, by the count it 
appears, that he 15 but a qualified, and limited adminiſtrator + 
and for this, he ought to be ſo named in the writ. Brown's 
Entries, 1 pert 8, Aſblau': Entries 218. So. in an action 
againſt ſue adminiſtrator. Ferne 301. So, it one bring an 
action, as zdminiſtrator, with the wil! annexed. 

If the writ be for 40 J. damages; declaration for 100 J. it is 
bad, it advantage taken before the plea in bar; but, aided 
aſter verdict; it the jury find within the damages in the writ. 

Bros", iit. Fariance, fl. 87. Treſpaſs. 

Wick challenged the count, becauſe he had counted of goods 
carried away, to the valuc 1 407 and, the writ was, but to 
the valuc of 4< 5. 


Thorpe 
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: This is a demurrer ; for, it will abate the 
count : which Brookes ſays, vide in a ſhort note 38 F. 3. 21. 

In error, of a judgment in the Common Bench: the error 
aſſigned was; becauſe the writ original, in the Common Bench, 
which was removed hither, was, that Yardley was ſeiſed in fee 
of a meſſuage, and ſixty acres of land, ſixty acres of meadow, 
and cighty acres of paſture, in Heyton : and, that he, and all 
his anceſtors, had had common appurtenant, in two hundred 
acres of waſte ; and, that the defendant had incloſed three 
acres thereof, and diſturbed him of his common; to the 
plaintiff's damage of 40/1. the declaration ſuppoſeth it to the 
plaintiff's damage 100 J. 

For this variance, betwixt the original, and the declaration, 
it was objected, that the plaintiff ought not to recover, but 
ſhould be barred; for otherwiſe, it was alledged, the king 
ſhould be deceived in his fine, and, it is not a trial, without 
an original; but, it is an z// original. 

Yet, all the court held; although it had been a good excep- 
tion, in the Common Bench, before the plea pleaded, for the 
variance; yet now, being after verdict, upon Not guilty pleaded, 
the jury finding but 12d. damages, it is well enough; and, 
not aflignable for error. But, if the verdict had found more 
damages, than were compriſed in the writ, and % than is in 
the declaration; yet it had been ill, and the judgment erro- 
neous : for, there is not any writ to warrant it. But, when the 
damages arc le, than are laid in the writ, or count, it is 
otherwiſe : for which reaſon, it was held to be ns error at the 
common law ; eſpecially now, upon the ſtatute ot 18 Els. the 
variance not being in matter of /ub/ance, or in point of the 
judgment: wheretore it was held by all the juftices, to be well 
enough. 

A ſecond error aſſigned, was, that the declaration ſuppoſeth 
common to fixty acres of land, fixty acres meadow: and eighty 
acres paiture ; and the verdict finds, that he had common, to 
a meſſuage, and ninety acres of land, meadow, and paſture, 
thereto appertaining; and for the reſidue, that he had not 
common: ſo they have not found ſuch common whereof the 
plaintiff counts: neither do they ſhew the quantity of the acres 
of land, meadow, and patture, reſpectively; but confuſedly, 
to ninety acres of land, meadow, and paſture ; wheretore, 
this is not any ſuch common as the plaintiff declares for. 

Sed non allocatur ; for the commer is but the inducement to 
the action; and, the /ub/fance is, the inrlalure; which did the 
tort : and, if he had common to more, or leſs land, it had 
not bern material, in this action, or upon this iſſue : but if it 

had 
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had been a ſpecial iſſue, whether he had cormun for fo much 
land, it might peradventure, have been otherwiſe : where- 
fore, e. 

A third error aſſigned, was, becauſe the judgment is, quod 
defendens fit in miſericordia ; and alfa the plaintiff in miſericordia 
pr» falſo c amore, We. for that land, which is found againſt 
him : whereas, he cught not to have been in miſericordia ; 
for it is not material; as, in action for words; when part of 
them are found for the plaintiff, that they be actionable, 
and part found againſt him: the plaintiff ſhall not be in 
m:ſericordia, becauſe it is not material, Vide 6 Ed. 6. Dy. 

But Doderidze, and Chamber ain, held it to be no error; 
for, in as much as he declares a/, although he hath caufe 
to recover, he thall be in miſericordia ; becauſe his complaint 
was falſe, in ſome part. Fide Co. 8. fol. 62. Leecher's 
caſe. | 

Put Lea, Chicf Tufiice, doubted thereof: wherefore, he 
would adviſe. | 

Afterwards, Paſch 29 Fac. it was moved again, the firſt 
day of the term; and, notwithſtanding any of thefe excep- 
tions, the judgment was afirm'd. TYard/cy v. Turneci, M. 18 
Jar. Ret. 1114. Cra. Fac. 629. pl. 2. 

And if the wort is at the ſuit of a maſter, for an aſſault in homi- 
nes & fcrvientes juos; and, the count is rpon one man, and 
Nun women. 

Effex, F. N. S. of, Sc. J. If. of, We. and R. T. of, S.. 
were attached to anſwer *. H. of, Sc. of a plea. wherefore 
with force and arms they broke the clofe of the faid Wilian 
Arniſtrad at Barking, and made an atſault ia homines & /erviente.: 
ſuat, and brat, wounded and ill treated them, by means where- 
vf the ſaid Milian Armſlead lott the fervice or his fervants 
for a long time; Sr. and in the count the plaintiff declares 
cf an affault made in homine; & ſerdientes, vis. upon one 
IF. A. the /n of the aforefaid illam Armſcad the now 
plaintif, and Ur/ula Ciert, and Hinifrid Coppin ſermentes ſuss, 
whereby, Cr. 

And upon this matter the parties were at iſſue; and after 
the iſſue was tried, and found againit the defendants, and 
yet upon exception taken in arreſt of judgment, by the coun - 
fel of the detendanr, for the default and variance between 
the writ and the count, wz. that there is eaty one mon in 
the count; and therefore, it is not nccording to the writ ; 
the brit was ate: Henle of caunſel wich the defendant. 

Arwed 
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Armſted v. Stedman, and others, M. 8 9 Elia. Ret. 1000. 
Ben. 157. pl. 217. 

Se if the writ be, wherefore he broke the cloſe; and the decla- 
ration, wherefore he broke the cloſes. Edwards v. Wathin, 
Paſ. 32 Rot. 18. vel. 189. Cro. Elia. 185. pl. 5. 

Error in treſpaſs; the writ was, quare clauſum fregit; and 
the count was, clauſe fregit ; and for this variance the judg- 
ment was reverſed. But vide the two next caſes. 

Where reſolved contra, in the two following caſes. 

Burrell brought en action of treſpaſs quare clauſum ſregit, 
againſt Lancaſter ; and had a verdict: the defendant moved 
in arreft of judgment ; and for cauſe, ſhews, that there is a 
variance between the writ, and the declaration : for, the writ 
is quare clauſum fregit in the ſingular number, and the plaintiff 
declares of divers cloſes. 

But, Roll Fuſtice ſaid, that it was well enough, for the 
word clauſum is nomen aggregativum ; and may contain 
cloſes, and ſo may well enough agree with the declaration ; 
and therefore, let the plaintiff take his judgment. Burrel and 
Lancaſter, Trin. 24 Car. B. R. Sty. 10g. 

In this caſe ſeveral exceptions were taken; the firſt of which, 
was a material variance between the writ and count : for, the 
writ is, quare clauſum fregit ; and the count is, for treſpaſs in 
three clejes . and for this 3 Cro. 185. 2 Cro. 629. 20 f. 
6. 42. * Stiles 109. theſe authorities were cited, 

As to this exception, taken by the counſel, in this caſe; it 
had often been ruled of late; that it is nat any variance between 
the writ and the count; if the writ is clauſum, and the count 
clauſa. 
gr IR : the writ war, of goods and chattels; and the 
count, of a regiſter only. Whereupon the writ was abated ; Vide 
Th. D. J. 9. c. 5.5 45. who cites H. 7 E. 4. 30. alſo vide 7 E. 
J. 31. pl. 18. 

Trin. 13 H. 7. Keilw. 35. pl. 1. 

In an action of treſpaſs : the writ was, hzua & cattalla, the 
defendant cepit & aſportavit; and counted, that the defen- 
dant took and carried away, one bale of waad, and becauſe the 
writ was not warranted by the count; (for the writ was bona 
& catalla; and the count was but of one bale in the fingular 
number; and therefore it ought not to have ſaid bona & catal- 
la: and fo, the writ ſhould have been one bale of woad, c.) 
it was awarded, that the writ ſhould abate. Marginal referen- 


* Why Scyler is cited, we cannot concerve, as being contra. 
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ces; Pl. Com. 229. a. F. N. B. 68. D. Winch 35, Cre. 
El. 330. Ibid. 550. Keilw. 212. a. | 

So, if the count be of a cheſt with charters ; for they are not 
chattels. | 

In tre/pa/s ; the writ was quare bona & catalla cepit, &fc. and 
the count was, of a cheſt ſealed up, with deeds and muniments : 
and, the opinion of the whole court was ; that the writ ſhould 
abate : becauſe, deeds ſhall not be forfeited by outlawry ; nor 
ſhall they paſs by gift of all the chattels. Th. D. Ii. g. c. 5.4 47. 
cites P. 22 E. 4. 12. 

Ss 4 the 1writ be by huſband and wife, in right of the wife, 
and the count emit that. Vide Aſt. Ent. 4. 

Or if the writ be for a maihem ; and the count for a battery. 
Vide Th. D. J. g. c. 5.4 44. cites P. 12 R. 2. Cro. 110. | 

So for a menace, for which he did not dare to ge from D. to A. 
and the count for a menace, for which he did not dare to go to B. 

Where in treſpaſs, the writ was for an aſſault and menace 
committed at London; and the count was, that the aſſault and 
menace was at London, ſo that the plaintiff could not do his 
buſineſs at Hington and yet held good; 36 H. 6. Treſpaſs 159. 
Vide 37 H. 6. 3. agreed, and 20 H. 6. 15. but where the writ 
was of a menace committed at Dale; ſo that he dared not to 
go about his buſineſs there, Wc. and the count was, that he durſt 
not go from the vill of Dale to a market and fair at the vill of 
Downe, the writ was abated. Th. D. I. 9. c. 5.4 41. cites P. 26. 
H.6. 15. x 

And gn a writ brought by two heirs, the writ was that the 
common anceſtor was grandfather to the one, and coufin to the 
other ; and by the diſcent in the count, it appeared, that he 
was grandfather to the one, and great grandfather to the other, 
by which the writ was abated. Th. D. l.g.c.5.4 17. cates T. 
13 E. 3. Joinder in Action 29. 

If a writ in replevin be, of beaſts; and the count, of a horſe ; 
the count makes the writ falſe: and for this, a judgment wa: 
reverſed, in the cafe of Haſelap v. Chaplin. Cro. El. 329. pl. 4 
and vide Cro. El. < 50. 

So in a writ of guare ceperunt averia. And the narration 
for taking of his beaſts, viz. one mare at Pipwell in a place call- 
ed Swinecoat Herne. 

Avowry; by virtue of a warrant of two juſtices of the peace, 
for non-payment of a rate, impoſcd upon the defendant, for 
the relief of the poor of the pariſh. 

Demurrer; and joinder in demurrer. 

One exception only, was taken to the avowry. 

; The 
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That it is not ſaid in the avowry, that the plaintiff was an in- 
habitant, within the pariſh ; or, that he occupied any lands 
within it; and the avowry only faid, that the fum of 
money aſſeſſed upon the plaintiff, was debito modo impoſit. 
which is too general; without ſhewing how: and, they 
having waived the benefit of pleading, according to the 
ſtatute ; they ought to have ſhewed thoſe things preciſely. 
And for this, the caſe of Whitley and Fatocet, Stiles 12 & 13. 
was cited; wh-re in an action of trover, the defendant took upon 
him to juſtify, by virtue of a warrant of the commiſſioners 
of ſewers, and ſhewed all the ſpecial matter ; but it was adjudg- 
ed againſt him; becauſe he had waived to plead briefly, ac- 
cording to the ſtatute of ſewers; and had pleaded the ſpecial 
matter inſufficiently. 

Rejp. But to this, it was anſwered by the cour! ; that the de- 
fendants in this caſe, have not waved the benefit of the 
ſtat. of 43 Elia. c. 2. par. 19. For, they have concluded their 
avowry, that they have taken the diſtreſs, by virtue of a certain 
ac in this caſe lately made and provided. 

But, then another exception was taken by the counſel for 
the plaintiff; becauſe the writ was, quare ceperunt averia., And, 
the count was, for the caption of one mare only : and for this, 
7 E. 4. 31. l. 13. 3 Cro. 185. Edwards and }0!kin: cafe were 
cited. And judgment was given for the defendant. 

Et nta, Lhat J. Powell ſaid, in the caſe of Cine, (which then 
zwar not denied) that it had been ill ter verdict. But in 
another caſe after, between Prieſtley and Langley, it was ſaid by 
the chief juſtice Treby; that a variance between the writ and 
the count after verdict was aided by the (ford act. 

For this laſt exception, vide theſe books and cafes; viz. Kei/- 
<vay, 35- 4. and 211, 212, 3 Cro. 829. Norton and Palmer's 
caſe. 20 J. 6. 42. a. p. 21. which are ſtrong cafes, for the 
reſolution of the court in this caſe. Ging v. Pairs & al. Hill. 
g IV. 3. Ret. 1825. 2 Lut. 1179. 

And «here the count was of a treſpaſs by the maſter, brethren 
and others; and the writ by the brethren and others; omitting 
the maſter; the writ was abated. V. Th. i. li. 9. c. 5. 11. 
awho cites M. 1 E. 3. 23. 

So if the writ be for a treſpaſs, in taking 7ws hor/es z and 
the count, of ew cows. V. H. 6 E. 3. 8. pl 18. 

Or, for a treipais againſt the peace of the late king ; and the count, 
ur a treſpaſs agai:ift the peace of the now Hing. 

In appeal de Mayhem; the plaintiff counted, that the de- 
ſendant ftruck him with a ſtaff upon the check; by which he 
loſt his hearing; and fo — him. The detendant * 
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that the mayhem might be examined; u which, the juſtices 
cauſed the plaintiff to come into cond, ab ſpoke to him pri 
vately, and he anſwered; whereby they perceived that he could 
hear well; and fo it appeared, that he was nat maimed; where- 
fore, they faid, that he ſhould be fined for his falſe appeal. 
And after, they took notice of his declaration, by which he 
had declared, that he was maimed in the time of the ling that 
now is; and the writ ſuppoſed it to have been done in the 
time of king Rich. and againſt the peace of king Rich. for 
which cauſe, it was awarded, that he ſhould take nothing by 
his wrt; and he himſelf went without being fined. Paſch. 8 
82; <4 2: $6; 8. 

So if the brit be, for a treſpaſs at Weſtminſter ; and the count, 
for a treſpaſs in the king's palace. J. P. 2 H. 6. 7. pl. 3. 

In debt upon an obligation, which was dated at the manor of 
Dale; the plaintiff was received to count, that it was made at 
Dale, tor the manor may extend into divers vills. Th. D. Ii. 
9. ca. 6. 4 7. cites MH. 34 H. 6. 1. 

A writ of ward was quod reddat cuftcdiam terre et heredis ; 
and the count, of land and rent. T. 22. E. 3. 10. vide 21 H. 
7. 39. and 14 H. 6. 24. in quare /e intruſit maritagio non ſatisf”. 
Th. D. li. 9. c. 5. § 22. 

Alſo if the writ be, for waſte in the land; and the count, fer 


waſte in cutting down trees. . 


Waſte was brought; and the writ was, quod vaſtum fecit in 
land, and he aſſigned the waſte, in cutting the trees :and it was 
held, that this does not maintain the writ ; but if he had aſ- 
ſigned the waſtc, in digging of clay, chalk, peat, or ſuch like, it 
is otherwiſe, for this is waſte, in Ny And there it was held 
by Dyer and Walſbe, that if the leſſee ſuffer the banks of the 
ſea to decay, ſo that by the flowing of the ſea, the land adjoin- 
ing is ſurrounded ; this is w.:fe : but where this is done by the 
rage ofthe fea, it is otherwiſe ; for this is not the fault ot the 
leſſee. 6 Eliz. Dal. 72. pl. 48. 

But if the writ be for waſte, in lands, houſes, woods and 
gardens ; yet the count may be, of one thing only. Bro. tit. 

ovenant, pl. 4. cites 9 E. 4. (40 E. 3. f.) 

And if the count demands more than the writ; as in an ac- 
count, to account from ich. 3 Ed. 3. to Mich. 5 E. 3. when 
the writ was purchaſed i5 days before Mich. the writ ſhall 
abate. V. Th. D. li. 9. c. 5.4 2, cites M. 5 E. 2. Fitz. tit. 
Briefe, 798. . 

In error upon a judgment in db: the error was, that in the 
writ, he demanded one hundred ſixty-ſix pounds thirteen ſhillings 
and four-pence ; and in the declaration, he demanded one hundred 


ſeventy-one 
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ſeventy-one pounds ten ſhillings ; and, for this variance, the judg- 
ment was reverſed. kenhead v. Nuthall, Mich. 32 & 33 Eliz. 
in B. R. Cro. El. 198. pl. 17. 

In treſpaſs upon the caſe ; ſuppoſing, where he came-to an- 
ſwer to a writ pending againſt him, in the common bench, at 
the ſuit of F. R. there the defendant had cauſed him to be 
arreſted in London, to his wrong and damage, Wc. and counted, 
that he came to anſwer, ut ſupra: and the defendant arreſted 
him, c. and, he ſued corpus cum cauſa; by which he was re- 
manded and diſcharged ; and afterwards, there, in Zondon, de- 
fendant, knowing the writ to be pending againſt plaintiff, 1 
cauſed him to be arreſted anew, to his injury, Cc. and becauſe 
a writ, in an action on the caſe, ought ro comprehend the ſub- 
ſtance of the matter, and the ſpecial matter, which the plain- 
tiff had here omitted; therefore it was awarded, that the plain- 
tiff ſhould take nothing by his writ. Quod nota; for there was 
more in the count than in the wit; viz. the diſcharge by corpus 
cum cauſa; and the new arreſt; and the notice to the defen- 
dant, that a writ was pending in the bench againſt the plain- 
tiff. Quad nota. Bro. tit. Action fur le cafe, pl. 50. cites 7 H. 
G. -- . 

80 in an annuity, if the count demands more than was due, 
at the time of the «writ purchaſed. V. Th. O. li. . c. 5. 45. 

Aljo if the count be of waite in three vills, ard the writ of waſte 
in two only. 

The ear! of Cumberland brought an action of waſ/le againſt 
the counte's dowager of Cumberland ; and laid the wafte in the 
writ, among other things, in the caſtle of Burgeham ; (but did 
no otherwiſe aſſign any town, where the caſtle ſtood) and other 
waſte in the towns of Burgeham, Flaxbridge, and Appleby ; and 
then in his declaration, ailigned waſte in the places and towns 
mentioned in the writ ; and one other town called Langton, 
not contained ir the writ : whereupon, 18 feveral iſſues were 
joined; whereof one was concerning the reparation of the 
caſtle of Hurgebam; and none, concerning any thing of Flax- 
bridze : and, there was one ven. fac. for the trial of all theſe 
iſſues; which did ariſe from the towns of Burgeham, Appleby, 
and Fluxbri dee. 

Whereupon, after trial of theſe iſſues, whereof fourteen were 
found for the counteſs ; and, four for the earl: motion was 
made in arreſt of judgment for miſ-trial, by the counſel of the 
defendant. 

And it was reſolved by the court ; (though they were all ſe- 
veral iſſues, and might be tried by ſeveral ven. fac. and then, 


every ven, fac. ſhould have come from the place, where the 
par- 
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particular iſſue did ariſe,) that in ſuch caſes, as this, one ven. 
fac. was allowed to try them all, for avoiding of multiplicity ; 
but then, that ven. fac. muſt ariſe from all the places, from 
whence all the iſſues do ariſe; and from no more: as a com- 
mon ven. fac. for one ifſue ought to be. Now this ven. fac. 
offended in both theſe : for, the ven. fac. did not come, inter 
alia de vicineto caſtri de Burgeham: as if it muſt be underſtood 
to be in the town, which is not ſo: though a pariſh church 
ſhail be intended, within the pariſh. 

The other Faulk was, that the ven. fac. was awarded from 
one town, inter alia, from whence no iflue did ariſe; which 
was not allowable: whereunto the plaintiff 's counſel gave 
theſe anſwers. 

That this ver. fac. though it were but one in facto, yet in lau 
and fect, it was ſeveral; and then it might be void, and avoid- 
ed, for one iſſue, and yet ſtand good for other iſſues, wherein 
thoſe faults were not: and the rather, as this caſe was, becauſe 
theſe faults of the ven. fac. were concerning theſe iſſues only, 
that were found for the defendant ; and, ſhe thould not be re- 
ceived to aſſign fault or error, in that made for her. 

Whereurto it was anfwered by the court; that the ven. fac. 
being one indeed, could not be made good in part, and void in 
part; and eſpecially where a town was added to the ven. fac. 
which could not be applied any more to one iffue than to ano- 
ther; and therefore was vicious as to all: and, being the fault 
of the court, was to be diſallowed by them, ex officio, though 
the defendant ſaid nothing. 

The other fault was, that the aſſigning of waſte in the de- 
claration, in a town not mentioned in the writ, was a variance 
from the original, and a fault uncurable, to the whole writ: 
and, the fault in the declaration, remains; and is to be plead- 
ed in abatement of the writ : whereupon, judgment was given 
quod caſſetur bre.— And the plaintiff reſolved, to take a new wr, 
and begin again. 

In this cafe, though the after clauſe only, relates to our 
head, we judged it more adviſcable (it being fo peculiarly circum- 
ſtanced) to take the whole. Cumberland v. Cumberland, Hob. 
37. pl. 43- 

et imprimis quad petens rem deſignet quam petit, videlicet 
qualitatem, ut ſciatur utrum petatur terra vel redditus cum perti- 
nentiis. Item quantitatem, utrum videlicet fit plus vel minus quid 
petitur. Certam enim rem oportet deducere in Jud: cium, ne contin» 
gat. judicium eſſe deluſorium vel obſcurum, quia de re incerta in 
Judicium dedutta certa feeri non poterit ſententia, licet quandoq ; de 


incerta re agatur. Judex ſive juftic. (in N ei Paſſibile fue- 
| rit ) 
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rit certum debet proferre judicium. Specificare autem poterit ſic 

ut ſi dicat, peto verſus talem tot maneria, quandoque cum pertinen” 

' fits, quandoque fine. Item tat froda militum cum pertinentiis- 
Lem tot carucatas terre, tot virgatas, tot acras, tat byvatas ſecun- 
dum di verſitatem tenementorum, & ſecundum quod in brevibus de 
recto & de ingreſſu continetur, & ita quod narratio brevi conveniat, 
a 3 /i diſcordel, & brevi non conveniat narratio, amittit petens, 
quia non admittitur variatio. Admittitur tamen variatio quando- 
que, dum tamen dicat femile, ut fi contineatur in brevi qued 
petit duas carucatas que per annum valent, decem libratas, non 
propter hac recedit a brevi ſuo, ſi dicat, peto decem libratas terre 
quia dicit quad tantundem valet ; non enim refert, utrum quid fiat 
vel ſuum ſimile. And for this point, Bract. 431. f 5. 

Dare impedit ; to recover the preſentation to the church of 
St. Martin in the Fields, in the city of Weſtminſter, upon an 
avoidance ; by the promotion of Dr. 7 enniſan, tne laſt incum- 
bent, to the biſhoprick of Linco/n. 

The declaration was, that Humphrey, late biſhop of London, 
was ſeized in fee, in right of his biſhoprick, of the advowſon 
of the vicarage of the pariſh church of St. Martin in the 
Fields, ut de uno groſſo per ſe: and, that the faid biſhop collated 
Dr. Tho. | amplugh, to the faid vicarage then void; who by 
virtue of that collation, was put in the corporal polſ-ition 
thereof: tit afterwards, the faid Dr. Lamplugh was promot- 
ed to the bithoprick of Exeter; by reaſon whereof, the late 
king, Car. 2. ratione prerogative ſue preſented Dr. William 
Lloxd ; who was afterwards made b:/b9p of St. Aſaph per quad, 
the tame king, Car. 2. ratiane prer alive ſuæ, preicnted Dr. 
Tho. Tennijen ; who, on tuch a day, Oc. was created biſhop 
of Liucolu per quad, the vicarage Vacavit per promotionem præ- 
dif. Dr. Tenniſon: and that it belonged to the king and queen, 
to preſent ; ratione prerogative ſtir, &C. 

The deicadants appear, and pray yer of the original writ : 
which was entered, in bc verba; and it appeared to be a com- 
mon and general writ z thewing the king's title, no otherwite, 
but by the common words, que vacat, & ad noſtrum ſpectat de- 
natignent. 

Dus lect & audito; the defendants plead in abatement of 
the writ and count, becauſe of the variance between them, in 
this matter: (viz) for that the king and queen had intitled 
themſelves, in the writ, generally, pleno jure; but in the decla- 
ration, they had ſet forth their title to be ratione prerogative 

ug. 
To this plea the attorney general d-murred ; and upon argu- 
ment; per cura; the writ and declaration are god; for there 
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is no ſpecial writ in the regiffer, in this caſe: and therefore, the 
writ muſt be genera/; and the declaration ſpecial; ſo the judg- 
ment was, that the defendants over. 

So, if the variance from the form in the regiſter ; as 
in a formedon, if the writ ſuppoſes, that the donor was couſin, 
and, the count that he was great great grand-father to the 
demandant ; for, after great grand-father, there is no other 
form, than couſin. 75. D. l. 9. c. 5. 4 28. cites M. 15 
E. 3. brief, 323, And that ſo agr. H. 21 E. 3. 10. 

In waſte, if the writ be by the plaintiff, from the aſſignment 
of A. parry Pur tuo Jl mus. { Tory the term 
to the defendant. Vide 2 And. 96. 97. pl. 56. And vide 
W * L. * - 

Vide, what aided verdif, by flat. eofails, 16. 1 
Car. 2. as 8. The | an and queen v. biſhop 0 2. Dr. 
Lancaſter, Hil. 4 . & AM. B. X. - 964. & 965. 


Carth. 313. 


1 ap 28 We 26 4 
CY 4 F Lax 
SECT. I. Of Verdict. 


Verdict, is the anſwer of a jury, made upon any caufe 
committed by the court to their trial: which is twofold, 
ſpecial, or 3 

A *, verdict is, when they ſay at large, that they find fuch 
and ſuch matters to be dane by the tenant, or defendant, 1o decla- 
ring the courſe of the fact, as in their opinions it is proved; 
and as to the law upon the fact, they pray the advice of the 
court thercupon. 

And this /pecial verdict, if it contain any ample declaration 
of the cauſe, from the beginning to the end, is alſo called a 
verdit} at large. 

Whereof ſee divers examples in Stamford's Plea of the Crawn, 
lib. 3. cap. 9. 1 : 

A general verdi# is that which the jury find in general terms, 
upon a general iſſue : 


As in an action of diſſeiſin, the defendant pleads, no wrong, 
no diſſeiſin: then the iſſue is general, whether the fa# be a 
wrong, or not ; which being put to the jury, they weighing 
the evidence, do either bring in their verdict for the plaintiff, 

15 that 
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that it is a rung, and diſſeiſin or for the defendant, that it is 
na wrong, no diffeiin. Vide Co. 1 Inſt. fol. 228. a. and New 
Book of Entries, tit. Verdict. 

Firit, As to a verdict, it muſt be ſufficient in matter and 
form, be the ſame ſpecial or general ; as, if the jury do not 
4 8 and damages, where the jame ought to be found, and 
c Cs 

And therefore 21 Ed. 4. 11. where a fender of homage was 
found to be made, and not ſhewed in what county ; the fame 
was ill. Quere thereof, for it appeared in the pleading, S.. 

Next where the damages are to be found entire or ſevera/. 

Touching which, ſce a good caſe in 1 Ed. 5. 5. where the 
plaintiff did count in detinue of d:imagyrs touching every part 
in * ; and the jury found for the plaintiff to the damage 
of twenty pounds entirely, if the things could not be had; 
where, by the better opinion, the damages ought to be found 
ſeveral, as the declaration was. 

See the ſame more at large in Pro. tit. Count; and fo is 
3 H. 6. 43. 

And by 9 H. 6. 66. in waſte, the jury ought to /ervr the 
damages for every ſeveral trer, and every ſeveral parcel; but 
in a writ to enquire of damages, {hall find none, becauſc confel?. 

And8 H. 4. 6. the jury ſevered the damages in a freinu— 
nire, againſt the principal and acceſſary, as they ought to do. 

And fo 19 H. 6. 32. in forcible entry, Where tome wound, 
to detain forcibly, and others, to enter forcibly. 

And ſe alfo in the title Damages, in Bret, 22 41. C. 73. 
where /everal iſſues, ſeveral damages. 

And ſee there afterwards, how damages may be ſevered ; and 
ſo it is better to be many times: but co/ts, according to 36 H. 
6. muſt be entire. 

And 17 . 22. in trzpaſs againſt two, where one was 
Fund guilty of part, and the ather of other part, the damages 
/evered. And fo is 22 Af}. 78. 

But 29 4. 33. if one perſon be found guilty of /everal tre/- 
paſſes, the damages may be aſſeſt entirely, 

And fee Bro. Damages 118. 5 Ed. 4. that if one of the 
iTues be a jeofail, and the damages entirely afſift, it is both 4%. 

And 11 H. 7. 19 & 20. in rre/Þþ./s aginlt two, of {ww 
Lorſes taken /everally damages mutt bz ſeveral; otherwite, it 
one be charged with ſeveral treſpaſſes. 

Note. In ejectment of a manor, the verdict found for the 
manor for the plaintiff, and for the ſervices tor the defendant. 
I: was moved, that the laſt part quad /ervitia, was ſurpluſage. 

| But 
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But the court gave no judgment upon that point. Sid. 
232 pl. 33. Mich. 16 Car. 2. B. R. Hammond v. Cuniſby. 
Keb. 810. pl. 84. S. c. ſays, the court held it a manifeſt 
error, and aſſignable by the defendant ; the verdict not being 
to be taken by parcels, nor the judgment ; and that the judg- 
ment was ſtayed. 


—_— 
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SECT. II. Verdi muſt be by twelve, except by writ of 


enquir vo 


ND know, that every verdict, unleſs by writ to enquire 
of damages, ought to be by twelve. 

If the jury in a ſpecial verdict find the iſſue, all which they 
find after wards to the contrary is ſurpluſage. Sce 2 Ld. Raym. 
Rep. 860. 865. The cafe of Toukin v. Crecker. 

A grand jury muſt conſiſt of twelve at leaſt, a petty jury 
of twelve, and can be neither more nor leſs; but it is ſaid, 
that particular inqueſts may conſiſt of a more or leſs number 
than twelve. Trials per pais 80. F. N. B. 107. Finch of 
Law 400. 484. 

A writ of enquiry of waſte by thirteen was holden good. 
Cro. Car. 414. 

But to make a jury in a writ of right, which is called the 
grand affize, there muſt be ſixteen, viz. four knights and 
twelve others. Trials per pai 82. 

Or it may conſiſt of a greater number. 2 Rol. Abr. 674. 

| The jury in attaint, called the grand jury, muſt be twenty- 
- four; but if the iſſue be upon 2 matter out of the point of the 
_ «taint, as upon 2 plea of non-tenure, the trial ſhall be by 
twelve. Trials per pats 82. 
A juror may be excepted againſt on an inqueſt of office. 6 
Med. 4 J- | 
A jury cannot be attainted on an inqueſt of office. Carth. 
362. | 


SECT. III. Mifdemeaner of the jury, where it makes a ver- 
dict ill. 


N D laſtly, where the mi'demeanor of the jury, or one of 

them, ſball make the verdlict ill. 
See h roc in the title ot Verdict; as namely 20 H. 7. 3. 
where all of them did eat before they did commune of the 
| verdict, at their e2v7 coſts, and the verdict gerd; but if at the 
| c uſis of the party for whom they found, then /. — e 
cre 
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Wherc it is ſaid allo, that in reſpect of necgſity or jichneſs, 
one or more of them may eat, or drink. 

And accordingly is 14 H. 7. 29. where the jury, at the 
niſe prius, by reaſon of a ſudden tempeſt departing trom the 
bar, one of them entered into an houle, where he drank at 
the requeſt of a ſtranger z that told him, the earT of Kent's 
part was better ; as well for that the verdict was found againit 
the carl of Kent, as that the matter was not ſhew d iu time 
before verdict; but it was cauſe ſufficient to fire the juror. 

A verdict de bene effe is a conditional verdict, the validity 
of which depends upon fomethiag tubſequent 50 the taking 
thereof. If the judge before W¹n 2 cauſe is tried has a 
doubt as to the propriety of taking a v-rdict, he may direct 
the jury to fiad one de bene , and it it {hall upon conficera- 
tion be thought right to have taken the verdict, it thall be 
abſolute. Brown's Anal. 13. 

If an action of debt be brought agaiuſt kutband and wite, 
and at the trial of the cauſe the wit make deiault, and a Ro- 
tection be caſt for her, the ju:lge may direct the jury to find 
a verdict de bene e; and if the protection be diſallowed at 
the day in bank the verdict fall bc abſolute. Br.. Ora. 
pl. 30. 

After the jurors had been locked up together a good 
while, the officer who attendei! then, being ſurprized at incir 
delay in. finding a verdict, ſcarcu d the, and bund 3 38 
the pockets of three of them, and hippins in the pockvs or 
two others. This being repe-tcnr..d to the judge, tus three 
who confefl-d the having eaten or their figs were tined four 
pounds each, and the other two, notwithſtanding they de- 
clared upon bath that they hid not caten of their pippius, 
were fined forty thillings cach : bur the verdict was, upou 
great conſideration and conference with all the jueyg.s, holen 
ta be good. 1 Lean. 132. Munn . el. 

But in caſe of neceflity, as if a juror be tuadenty taken ill, 
it is in the power of the court 10 zulker him to cat and dr. & 
at ais own capcnce, before he and lis tellows are agreed in a 
verdici. 1 et. 125. 

And if rhe trial of 2 cauſ: be very long, it is at this day 
uſaal for the court, the coMſerc of both paris being ſirit 
obtained, to vive the jury leave to cad an drink at their Own 
expence, or at the equal capence of both parties. 1 ent.” 
125. 


le the jury eat and drints aut the eXpence of either party 


before they have agreed in 2 vertlict, they are liable to be hneds 
22 1 ! 3 5 . + . » - . 10 8 . 14 

ant is the verdict 5: in favon: of fuck party, bs is Dad: but B 
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it be in favour of the other party it is good. 1 Inf. 227. 
12 Med. 111. 5 

It is ſaid in two books, that if the jury do after · they have 
agreed in a verdict, cat or drink at the expence of the party in 
whoſe favour it is, the verdict is nevertheleſs good. 1 l. 
227. 1 Ventr. 125. 

But it is in one of theſe laid down, that the jury cannot 
be faid to have agreed in a verdict, unleſs they have in ſome 
way, as by the giving of a privy verdict, fignified to the judge 
that they have agreed in one. 1 Ventr. 125. 

It is ſaid in two books, that notwithſtanding the jury have 
given a privy verdict, they muſt not eat or drink without the 
leave of the court, until they have given a verdict in court. 
Bro. Verd. pl. 57. Moor 33. 

And it is in one of theſe laid down, that although the jury 
may with the leave of the court cat and drink after they have 
given a privy verdict, they ought to be kept together until 
they have given a verdict in court. Pro. Verd. pl. 57. 

The jury having received their charge, withdrew to conſider 
of a verdict : Before the riſing of the court, they came attend- 
ed by the officer to aſk a queſtion of the judge, which being 
anſwered, they again withdrew. At the ſitting of the court 
in the afternoon of the ſame day, the judge was informed 
that two or three of them were in court. Being aſked by the 
judge what they did there, and having anſwered that they and 
their fellows could not agree upon a verdict, they were ordered 
to go to their fellows. A verdict was afterwards given for the 
plaintiF, and there was no certificate of the judge of its being 
contrary to the evidence. The court was moved that this 
verdict might be ſet atide ; but it was holden to be good; e 
per cur” : ſome of the jurors were in this cafe guilty of a great 
miſbehaviour, and are liable to be fined : but as the plaintiff 
has not been in any fault, the verdict ought to ttand. 1 Barn. 
325. £4. S/. ahn and Abbot. 

The jury being equally divided in their opinion threw dice 
for whom they thould find a privy verdict, and found one 
accordingly; and without having afterwards conferred together, 
they gave a verdict for the fame party in court. I his verdict 
was ſet aſide; ct fer cr ; as our eſtates, liberties, and lives 
are in their power, they ought to be very circumſpect in their 
conduct. In this caſe the jury have behaved very improperly; 
tar they were determined by chance to the finding of their 
arivy verdict, and never had any conference together befor: 
they gave their verdict in court. 1 Frrem. 415. Ld. Fitzwater's 
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_ 2 Eliz. Cro. E'iz. 411. J iceray and Farthing, Mich. 
SF 2. 

But the court did in a ſubſequent caſe ſet aſide a verdict 
in a fummary way, upon an affidavit that the jurors did eat 
at the expence of the party in whoſe favour it was, before they 
had agreed in the verdict. 1 Freem. 79. Bellamy and Player, 
Paſch. 23 Car. 2. 

And in another cafe the corrt ſet aſide a verdict in a ſum- 
mary way, upon an affidavit of the officer who attended the 
jurors, that they had toſſed up croſs and pile for whom they 
mould give the verdict, and had given it accordingly. 2 Jon. 
83. Try and Hardy. Mich. 29 Car. 2. 

And in a very modern cafe, where the queſtion was, whe- 
ther the court ſhould ſet aſide a verdict, becauſe the j jurors 
had voted for it, the court received an afid avit of the fact that 
the jurors did vote for the verdict. M. S. Rep. Lawrence 
and B:fwe!!, Trin. 26 Ges. 2. in B. R. 


SECT. IV. here ſcveral pleas go each t the whole, if 
any of them be found for the defendant he Soll kave a general 
verdict. 


PFCTAL action upon the caſc, that whereas the plain- 
tiſf is ſciſcd of the rectory impropriate of A. and has a 
right ot common in a certain field containing 110000 acres, 
ami that the defendant incloſed pert of that field, whereby 
the plaintiff could not enjoy his common in to ample and bene- 
fictal a manner as he before had enjoyed the tame, to the 
plaintiff' s damage. 

The detendant pleaded two pleas, firſt the genera] iſſue 
Kot guilty, tecondly, a ſpecial juſtification in bar that he was 
poticticd of certain land in the fail common field, and that 
it had been a cuſtom time out of mind, for all thoſe who had 
any lands in the faid field to incloſe as much thereof ad libitum 
28 they pleaſed, and that the defendant by virtue of his poſſeſ- 
fon, and of the cuſtom mcloſcd ; the plaintiff replies and 
traverſes the cuſtom to incloſe, and thereupon iſſue is joined. 

This cauſe was tried at Heriſord ſummer aftizes 1742, before 
Baron Reynolds, who reported that the defendant upon the 
Nor guilty put the plaintiſt npon proving his declaration, 
which he did very Fatis sfactorily and then the defendant proved 
his plea in bar as fully, and therenpon the jury found a ver- 


dict for the defendant generally. 
| And 


— 
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And now it was moved for a new trial; firſt, becauſe the 
plaintiff __ to have had a verdict upon the iſſue of Not 
guilty ; and 2dly, That this is a bad cuſtom. But it was. re- 
tolved per totam curiam, if there are ſeveral pleas pleaded, each 
of which goes to the whole declaration, and any one of them 
be proved, which abſolutely deſtroys the plaintiff's action, 
a general verdict for the defendant, as in the preſent caſe, is 
very right. 

And 2dly, Per tatam curiam, this is a very good cuſtom, 
and is in the nature of thack, and the freeholders under ſuch 
a cuſtom as this may well incloſe one againſt another ; and 
this is exactly like Sir Miles Corbet's caſe. 7 Rep. 5. 

It was alſo faid by Lee C. J. and Denniſon J. and not denied 
by the other two judges, that in an action upon the caſe, as 
this is, this cuſtom might have been given in evidence upon 
the general iſſue, for it proves the defendant not guilty of the 
gravamen laid in the plaintiff's declaration, and a defendant in 
an action on the cafe may give in evidence any matter that 
deſtroys the plaintitt's action; but that in an action of treſpaſs 
vi E armis the ſpecial matter muſt be pleaded, and there 
the defendant muſt confeſs and avoid; but in an action upon 
the caſe it is otherwiſe. Cited pro def. 1 Ld. Raym. Kent v. 
Wright. 2 Mad. 274. Cro. Car. 432. Pro quer, 2 Med. 
tg 9 Rep. Aldred's caſe, 1 Roll. Abr. 239. 2 Roll. Abr. 


682. p. 1. New trial refuſed, and judgment pro def. Barber 
v. Dixon. B. R. Hil. Term 17 Geo. 2. 1743. 
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SEC T. V. A recovery faund by @ ſpecial werdift without 


any ſeiſin given is invalid, ard no bar ; and a ve. fa. de novo 
ſhall nat be awarded. 


N this caſe Lord chief juſtice aller faid, two queſtions 

are made for the opinion of the judges: J, Whether tuf- 
ficient matter be found br the ſpecial verdict for the court to 
ſay this recovery as found, within ſeiſin awarded or executed, 
is a good and valid recovery. 2dly, It not, whether by law, 
a ve. fa. de nous ought to be awarded ? 

'The firſt queſtion naturally produces two others; 1/, 
Whether a judgment in a recovery not executed, is of any force 
or validity? 24%, If not, whether this verdict has found 
ſufficient for thc court to intend it? As to the 1/7 of theſe 
queſtions there can be no doubt; it is a ſettled principle that 
a judgment in a recovery not executed has no manner ot 
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aperation ; Shelley's caſe, Sir Vm. Jones 10. Judgment in a 
recovery not executed, will not alter the nature of the eſtate : 
there is no caſe where there is the leaſt infinuation to the con- 
trary ; this being fo, let us conſider the 24 part of the queſ- 
tion, whether execution can be preſumed ? The verdict finds 
the recovery only, not a word of any writ of ſeiſin, and there 
is nothing more icttled than that the court can intend nothing 
in a ſpecial verdict but what is found by the jury; Hob. 262. 
(o was as great a man as ever lived) expreſsly to this purpoſt ; 
and there is this very good reaſon for it, the rule of law would 
otherwiſe be inverted, for ad queſtionem facti non reſpondent 
Jadices, ad queſticnem juris nn reſpondent juratores, 1 Inſt. 
157. b. therefore we are of opinion there is not ſufficient mat- 

ter found upon this verdict to intend this a good recovery. 
Ihe next queſtion then is, Whether by law a ve. fa. de novo 
ought to be granted; this is a much more doubtful queſtion 
i will explain the nature of the ve. fa. de novo, and that will 
beſt ſhew the reaſon of our opinion; the counſel at the bar 
endeavonred to confound a ve. fa. de novo and a motion for 
a new trial, but they are very different things, they agree in- 

ded in ſome things, but differ in many; they agree in this, 
that a ve. fa. de novo muſt be awarded in both, and that the 
court may or may not grant either of them; but they differ 
in this, that a ve. fa. de nove is the antient proceeding of 
the common law, a new trial is only a new invention; the / 
is as anticnt as the law, when attaints were in uſe, but mo- 
tions for ncw trials were introduced in this manner ; the 
judgment in attaint was very ſevere, and the puniſhment ex- 
ceſſive hard, and therefore to avoid that ſeverity it was thought 
detter to proceed in a milder way, and fo motions for new 
trials were introduced; they likewiſe differ in this reſpect, 
tizat new trials are generally granted where a general verdict 
is found, a ve. fa. de novo upon a ſpecial verdict ; but the 
moſt material difference between them is this, that a ve. fa. 
de novo muſt be granted upon matter appearing upon the re- 
cord, but a new trial may be granted upon things out of it; 
if the record be never ſo right; if the verdict appear to be 
contrary to the evidence given at the trial, or if it appear the 
judge has given wrong directions, a new trial will be granted; 
but it is otherwiſe as to a ve. fa. de novo, which can only be 
granted in one or other of theſe two caſes; as 1/7, If it ap- 
pear upon the face of the verdict, that the verdict is fo im- 
perfect that no judgment can be given upon it;; 2d/y, Where 
It 
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it appears that the jury ought to have found other facts diffe- 
rently, and it cannot be granted in any other cafe; the beſt 
way of explaining theſe rules, will be by inſtances, and I will 
mention two, upon the head of imperfect verdicts; The Mayer 
and Corporation of Shrewſbury v. Corbett Kinaſton, about fix 
years ago: that was a mandamus, whereupon there were plead- 
ings to iſſue, a ſpecial verdi& was found, and error brought, 
and it was inſiſted that neither upon the verdict, nor judg- 
ment, was there any damages taken, and there fore that it was 
ſo imper fect that a ve. fa. de novo muſt be awarded: the next 
inſtance was Chalie v. Haſwell in February or March 1740. 
which was a proſecution for ſelling wine by retail, and upon 
the firſt opening it was found there muſt be a ve. fa. de novs, 
becauſe of the imperfection of the verdict, the act of parlia- 
ment it was founded upon having particularly mentioned retail 
meaſure, as quart, gallon, &c. and the yerdict only found 
that he ſold wine by bottles, without taking any notice of the 
meaſures in the ſtatute, which was ſo impertett, that the court 
could not give any judgment upon it, tor nobody could pre- 
tend to ſay of what meaſure the bottles were: as to the ſecond 
head, where it appears upon the face of the record itſelf, that 
the jury ought to have found otherwiſe ; I will likewiſe men- 
tion two inſtances, indeed not of ſo high authority as the 
other caſes, but ſuch as are undeniable; the 1% is in an action 
of trover ; if the jury find a ſpecial verdict that the goods 
were demanded of the defendant by the plaintiff, and defen- 
dant refuſcd to deliver them, a ve fi. de novo ought to go, 
becauſe the jury have found only the evidence of a fact, 
which they ought to have determined, for demaad and refu- 
ſal are only evidence of a converſion, and they ought to have 
found a converſion, The fecond inſtance upon this head is, 
the caſe of the corporation of Maidſtone about the year 1738 
or 1739. in B. R. there the jury found the evidence of a fact, 
which ſhewed they ought to have found the fact ittclf ; Now 
try this cafe by theſe rules; it was not contended by the coun- 
ſel in the argument of this caſe that the pretent verdict is im- 
perfect, therefore it is plain there is ſufficient found for the 
court to give judgment upon: The queſtion therefore is, 
whether the jury ought to have four.d otherwiſe ; and firſt ir 
is faid that it is found that after the recovery, Thomas Earl of 
Derby entered and was ſeiſed prout lex paſtulat, and therefore 
the jury ought to have found execution; 24/y, That the 
jury have not found the contrary, that there is no execution ; 
and 3dly, They rely upon the length of time and poſſeſſion: 
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as to the 1/7 there is no evidence of the execution, not the 
leaſt proof of it, de non exiſtentibus & non apparentibus eadem 
" eff ratio, the caſe of Awbery and Bridgwater, Sir V. Jones 
10. is a much ſtronger caſe than this; there it was that 
Thomas entered ſecundum recuperation' pred” c. and held that 
this was bad; much leſs will this finding do, which is only, 
that he entered after the recovery ſo as aforeſaid had; beſides, 
it is plain he did not enter by virtue of the writ of ſeifin, for 
the recoveror is to have the writ of ſeiſin; this was before the 
ſtatute of uſes, and he would have had only a truſt and no 
legal eſtate: as to the 2d objection there is much leſs weight 
in that, for to ſay that the jury ought to have found ex 
the contrary, that there was ng execution, would be to ſay they 
ſhould tind a negative, which In my opinion, they cannot do 
in any caſe; to mention caſes out of the books upon this head, 
would be rather to confound than explain ; but the better 
authorities agree they cannot, Hab. 262. The caſe of Dun- 
combe v. I ing field is expreſs that it would be againift ſenſe to 
enforce a jury to find a negative of that, which is not pre- 
ſumed except it be found ; it is a maxim in divinity, that if a 
man tells any thing ever ſo true, if he does not know it to be 
truc at the time he tells it, it is a lie; how then can the jury 
lay it was not executed when there was no evidence of it; 
and as they have found this recovery, the preſumption is that 
it was not proved there was any ſeiſin; the 3d point inſiſted 
on is the length of time and poſſeſſion ; it is hard to fay how 
this came about that they were permitted to continue ſo long 
in poſſeſſion, perhaps it might be owing to the ſame reaſon 
which has occaſioned this recovery being found in this manner, 
the point might not be thought of at all; I am very doubt- 
ful of this, and give no opinion; for theſe reaſons we are 
all of opinion that this caſe does not come within any of the 
rules for granting a ve. fa. de novo; but confider the circum- 
ſtances of this cafe ; in the firſt place this judgment is not 
concluſive, no harm done, the plaintiff in error may bring a 
new ejectment; upon this foundation there are many caſes 
where new trials have been refuſed : but it is ſaid, the defen- 
dant is poor, that will have no influence upon the judgment 
of the court, in a matter of law ; 2dly, As far as you can 
you will look to the final right and juſtice of the caſe, there 
is not any pretence of right ; plaintiff in error claims under a 
fine of 1653. a diſcontinuance does not give a man a right, ſo 
that if there be any hardſhip in the caſe it is upon the fami 


of lord Derby, who have been thus long kept out of the 
, poſſeſſion 
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of this eſtate, which Vitbam's anceſtor gave only 
130/. for ; this being ſo, it is a reaſon for refuſing a new 
trial. Salk. 644. no new trial againft the equity of the caſe 
646. 647. new trial refuſed for omiſſion of the party, becauſe 
an honeſt debt, if a ceſlui que truſt bring an ejectment againſt 
a wrong-doer, and the jury find for him, the court will not 
ſet it aſide, becauſe of the final juſtice of the caſe. Eaſter 
t 17 Geo. 2. 1744- John 
in Error, and George Lewis, on the demiſe of Edward Earl of 
Derby, Defendant in Error. 
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C H A P. LXXXIV. 


SECT. I. Where words coming under à videlicet in 
pleading are, or are not material and traverſable. 


HE caſe upon the demurrer to the defendant's third 
plea in this cauſe was, ſhortly this: The defendant 
being a fugitive for a ſimple contract debt owing by him to the 
plaintiff before, and on the 25th day of Octaber 1760, re- 
turned to England the :it of February 1762. in order to take 
the benefit of the inſolveut debtors act made in the firſt year 
of the king, and before he ſurrendered himſelf for that pur- 
poſe, was arreſted by the plaintiff for the ſaid debt, and con- 
tinued in gaol under that arreſt four or ſive months, until he 
executed the bond the 27th of November 1762. for the pay- 
ment of the ſaid debt, whereupon he was diſcharged from 
that arreſt, and afterwards on the 21ſt of February 1703. within 
the time limited by the act he ſurrendered himſelf to the 
King's Bench priſon, in order to take the benefit of the ſaid 
act, and at the quarter-ſ{cflions for Surrey on the 3 iſt of 
March 1763. was diſcharged; and now the plaintiff has 
brought this action upon the bond; the defendant confeſſes 
the bond, but ſays it was given to the plaiatiff for a large ſur 
F money, to wit, the ſum of money in the ſaid condition menti- 
oned, owing to her before the ſaid 25th of Octeber 1760. and 
therefore he pleads that his perſon ought to be diſcharged 
| M m 2 | from 
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from any execution againſt him ; upon demurrer to this plea, 
three exceptions were taken : 

1, That the defendant ſays he was indebted to the plaintiff 
m a large ſum of money, ( to wit ) the ſaid ſum of money in the 
ſaid condition mentioned; and that this coming under a videlicet 
is not directly alledged, and therefore is not traverſable. But 
per curiam, The office of the videlicet is to explain what went 
before, and where it is not repugnant or contradictory, it is 
material and traverſable. 1 Saund. 170, 118. Heb. 172. Sali. 
561. And they held the plea good in this point. 

The 2d exception was, That the new bond has extinguiſhed 
the old debt, and therefore the defundant is nat intitled to be 
diſcharged from the bond, which is a debt created in 1762. 
As to this point the court ſcemed to differ among themſclves, 
but gave no opinion. 

The 3d exception was, That it appeared that the defendant 
had been returned from Canada to England above a year, viz. 
from February *, 1762 till February a1, 1763. before he ſur- 
rendered himſelf ; this was held a good exception by the whole 
court, for the defendant ought to have ſurrendered himſelf 
in a reaſonable time, but he laid by, was arreſted, and conti- 
nued in gaol five months, when he might have brought his 
habeas corpus, and been ſurrendered to a proper priſon in order 
to have taken the benefit of the infolvent debtors act; but 
inſtead of doing hat, he gave this bond; and upon this ex- 
ception alone, judgment was given for the plaintiff. Eafer 
term 7 Geo. 3. 1767. Wilſon's Reports, 2 part, fol. 334. 
335. 
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SECT. I. As this now is an obſolete title, we fhall only 
| point out its fignification, and hoaw divided. 


S G E, villenagium, comes of villain, and ſig- 
niſics a ſervile kind of tenure belonging to lands or tenc- 
ments, whereby the tenant was bound to do ſuch ſervices as 
the lord commanded, or were fit for a villain to do. But 

every 
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every one who held in villenagz, was er a vil/ain or bond- 
man; vil/-1avium vel ſervitium nihil detrahit {'bertatis, habits 
tamen dliſlinciane, utrum tales ſunt villani & tennuerint in vil- 
lano foccagio de daminico domin rogis. Brac. I. 1. c. „. 

The diviſion of villenage was into that, viz. by blood, and 
villenage by tenure. "Tenure in vilienage, could make no free- 
man v lain unleſs continued time ont of mind; nor free 
land, make a villain free. And / rac. I. 2. c. 8. :livides it into 
perum wv lenagium, and va Aarcagitim. 'The former, a 
7% preſtatur jervitium incertum & indeierminatum uhi ſcire 
non poterit veſpere, quale ſeruitium fri d bt mane ;, Viz. bi 
qui facere tenetur quicquid ei praveptiim fueril. Whereas the 
latter, villanum foccagium, was tied to the performance of 
certain ſtipulated fervices agreed upon betwe-n the lord and 
tenant, as to carry his dung, Sr. in ſuch manner as the inha- 
hitants of Pric{ton were bound to do for thoſe of Clun Caftle 
in $5:20/ire, which was afterwards turned into a rent, now 
called Eric'ton Silner, and confiquently the ſervice diſpenſed 
with. And the name of copybolder is but of modern date, 
for antiently they were all called tenants in . llenage, or of baſe 
tenure. F. N.. f. 28. 

But the flavery of this cuſtom has received a mortal wound 
in favrem libertatis, for Sir Edward Coke out of Forteſcue 
hath this note, „ Impius & crudelis judicandus qui libertati 
non fav:t;” an! aſſiaus this r on, “ Anvliz jura in omni 
caſu daut favorem libertati.“ Ces: J. tit. Vill. 
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CC HA ÞP: LEAAKVE. 
SECT. I. The ſfionification of the wird. 


OUCHER is the calling in of ſome perſon to anſwer 
the action, that hath warranted the title to the -enavt 
or derendanc, this w. ſtill make uſe of in the form of com- 
mon recoverics, which are grounded on a writ of entry; a 
{necies of action chicily relying on the weaknels of the tenant's 
title, who therefore v2uches another pericn ro warr int it. 3 
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SECT. I. The fignification of the term, Uncore Priſt, 
and in what caſes the party ought or ought not to plead it, and 
when a good plea, & e contrario. 


Confeſſion of the whole complaint is not very uſual, 
for then the detendant would probably end the raatter 
ſooner, or not plead at all, but ſuffer KR to go by 
default. Hh RE 
Yet ſometimes after tender and refuſal of a debt, if the 
creditor harraſſes his debtor with an action, it then becomes 
for the defendant to acknowledge the debt; and 
plead the tender; adding theſe particular words; that he has 
always been ready, touts temps prijt, and ſtill is ready, wncore 
priſt, to diſcharge it, | 
For a tender by the debtor, and refuſal by the creditor, 
will in all caſes diſcharge the cofts. 1 Vent. 21. but not the 
debt itſelf, though in ſouie particular caſes the creditor will 
totally loſe his money. Litt. 438. Co, Lett. 209. 
We ſhall here make a ſhort digreſſion from the abſolute 
icular title Uncore priſt, now under conſideration, but as 
it is ſomewhat ſimilar in its kind, and contains uſeful know- 


ledge hope to be excuſed. 


Frequently the defendant confeſſes one part of the complaint 
(by a cognovit actionem in reſpect thereof) and traverſes or 
denics the reſt; in order to avoid the expence of carrying 
that part to a formal trial, which he has no ground to litigate. 
A. ſpecies of this fort of confeſſion is a payment of money into 
court; which is for the moſt part neceſſary upon pleading a 
tender, and is itſelf a kind of tender to the plaintiff ; by pay- 
ing into the hands of the proper officer of the court as much 
as the detendant acknowledges to be due, together with the 
coſts hitherto incurred, in order to prevent the expence of 
any farther proceedings; this may be done, upon what is 
called a motion; which is an occaſional application to the 
court 
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court by the parties or their counſel, in order to obtain ſome 
rule or order of court, which becomes neccflary in tlie pro 
greſs of acauſe; and it is uſually grounded upon an atfidavit, 
(the perfect tenſe of the verb affids) being a voluntary oath, 
before ſome judge or officer of the court, to evince the 
truth of certain facts, upon which the motion is grounded, 
though no ſuch affidavit is neceſſary for payment of money 
into court. If after the money paid in, the plaintiff proceeds 
in his ſuit, it is at his own peril, for, if he does not prove 
more due than is fo paid into court, he ſhall be nonſuited and 
pay the defendant cofts : but he thall ſtill have the money 
10 paid in, for that the defendant has acknowledged to be his 
due. 

To this head may be alſo referred the practice of what is 
called a ſet-off, whereby the defendant acknowledges the juſ- 
tice of the plaintiff's demand on the one hand; but, on the 
other, ſets-Off upon a demand of his own, to counterbalance 
that of the plaiatiit's, either in the whole, or in part: as, it 
the plaintiff ſues for 10/7. due on a note of hand, the defen- 
dant may ſet-otf 9/. due to himſelf for merchandize fold to 
the plaintiff; and, in caſe he pleads ſuch fet-off, muſt pay 
the remaining balance into court. 3 V. Eluck, Com. fel. 
304. 

And this anſwers very nearly to the campenſator or ſtoppage 
of the civil law, and depends on the ſtatutcs 2 Geo. 2, c. 22. 
8 Ge. 2. c. 24, which enact, that where there ar: mutual debts 
between the plaintiff and detendant, ore debt may be ſet 
4gaivſt the other, aud either pleaded in bar, or given in evi- 
dence upon che gencral iſſue at the trial; which thall operate 
as payment and extinguith ſo much of the plaintiff's demand. 
3 V. Black. Com. fl. 304. 

Unccre priſt is a plca for the defendant, being ſued for a 
debt due at a day paſt, in order to fave the forfeiture of his 
bond, &c. Mating ute of theſe words, „that he tendered 
the debt at the time and place, and that there was none to 
receive it; and that he is now alto ready to pay the ſame.” 
7 Ed. 6.83. cited by Reg. Pla. 92. 93. 

In debt on an obligation the detendant imparls till another 
term, and then be pleads tender of the money at the day and 
place, and that ro perſon was there to receive it; and pleads 
that he is now ready, and does not ſay that he is nete ready. 

IF one enters into an obligation to ſtand to the arbitration 
of J. S. in debt brought on the ſame obligation, he thall 2 

ay, 


* 
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fay, uncore priſt. viz. ſtill is ready; but per Litt. it is otherwiſe 
in 2 brought againſt the arbitration. 

nd where executors plead tender of a rent, they ought to 
plead wncere priſt. 7 E. 6. 20. b. : 


SECT. II. In what caſes tender and refuſal is a good plea, 


without ſaying uncore priſt, & e contrario. 


E ſhall obſerve, that regularly if the condition of an 
obligation be collateral, and deFors, as to perform an 
arbitration, Sc. after tender and refuſal, the party ſhall not 
ſay wncore rift, ſtill is ready; for it is peremptory to the party, 
who. refuſes: but it is otherwiſe if the condition be of the 
eſſence of the obligation, as to pay money. Dyer 150. and 
though the place of payment be expreſſed in the condition, 
yet he ought to plead wncore pril. 22 E. 4. 25. 

If an obligation for one 100 J. be made with a condition for 
payment of 50 on a day certain, tender and refuſal on the 
day, without ſaying ancore priſt, is no plea in an action of debt, 
but he ought to fay that he % is ready, and ſhould tender 
the money into court. Co. Litt. 207. a. Hen. Perroe's calc. 
Co. 9 Rep. 7g. a. 

And if one tenders the money in court, and the party re- 
fuſes it, he ſhall never plead wncore priſt, for this is a refuſal 
on record. 21 E. 4. 25. 

But if one by bill obligatory acknowledges ſe delere that 
he owes 20 quarters of corn to be delivered ſuch a day at 
ſuch a place, and if he fails to forfeit 10 J. tender and retuſal 
is no plea, without ſaying «ncore priſi; and it ſeems by Whelp- 
dales-caſe, that if one makes an obligation to B. and delivers 
it as his deed to C. to deliver it to B. if C. tenders the deed, 
and B. refuſes, this is peremptory. I Alix. Dyer 167. 5 Rep. 
119. ; | 
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SECT. I. General warrant of a ſecretary of ſlate 10 
ſeize perſons, papers, books, &c. adjudged illegal notwith- 
landing they have been frequently i/ſued j the revolution. 


N this cauſe the defendants made two defences ; firſt, That 

they are within the ſtat. 24 Geo. 2. c. 44. 2dly, That ſuch 
warrants have frequently been granted by fecretaties of ſtate 
ever fince the revolution, and have never been controverted, 
and that they are legal; upon both which defences the defen- 
dants rely; on this, that truly great man lord Cambden 
laid, 

* A ſecretary of ſtate, who is a privy councellor, if he 
be a conſervator of the peace, whatever power he has to com- 
mit is by the common law; if he be contidered only as « privy 
counſellor, he is the only one at the board who has cxcrciled 
this authority of late years; if as a conſervator, he never 
binds to the peace; no other conſervator ever did that we can 
find; he has no power to adminiſter an oath, or take bail ; 
but yet it muſt be admitted that he is in the full exerciſe of 
this power to commit, for treaſon and ſeditious libels againſt 
the government, whatever was the original ſource of that 
power; as appears from the cafes of the Queen and Lerby, 
[he King and Farbury, and Kendale and Rees caſe. 
We muſt know what a fecretary of ſtate is, before we can 
tell whether he is within the ftat. 24 Ces. 2. c. 44. he is the 
keeper of the king's fignet wherewith the king's private letters 
are figned. 2 /n/t. 556. tote upon Articuli uf:r chartas, 
28 Ed. i. Lord Czke's tilence is a ſtrong pretumption that 
no ſuch power as he now excrcites was in him at that time; 
formerly he was not a privy counſellor, or contidered as a 
magiſtrate ; he began to be ſigniticant about the time of the 
revolution, and grew great when the princes of Europe ſent 
ambatladors hither ; it ſcems inconſiſtent that a ſecretary of 
itate thould have power to commit, and no power to admi- 
nilter an oath ; or take bail; who can commit and not have 

power 
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power to examine ? the houſe of commons indeed commit 
without oath, but there is nothing to the preſent caſe ; there 
is no account in our law books of ſecretaries of ſtate, except 
in the few caſcs mentioned ; he is not to be found among the 
old conſervators; in Lambert, Crompton, Fitaberbert, c. Sc. 
nor is 2 privy counſellor to be found among our old books 
till Kendall and Roe's caſe, and 1 Leon. 70. 51. 29 Elia. is the 
firſt caſe that takes notice of a commitment by a fecretary of 
ſtate; but in 2 Leon. 175. the judges knew no ſuch commit- 
ting magiſtrate as the ſecretary of ſtate. It appears by the 
petition of right, that the king and counſel claimed a power 
to commit; if the ſecretary of ſtate had claimed any ſuch 
power, then certainly the petition right would have mken no- 
rice of it; but from its filence on that head we may fairly 
conclude he neither claimed or had any ſuch power; the ſtat. 
16 Car. 1. for regulating the privy council, and taking awav 
the court of ſtar- chamber, binds the king not to commit, and 
in ſuch caſe gives a habeas corpus; it is ſtrange hat houſe of 
commons ſhould take no notice of the ſecretary of ſtate, if he 
then had claimed power to commit. This power of a ſecre- 
tary of ſtate to commit was derivative from the commitment 
mandatum regis : Ephemeris parliamentaria. Coke ſays in 
his ſpeech to the houſe, ** If I do my duty to the king, I 
* muſt commit without ſhewing the cauſe” ; 1 Leon. 70. 71. 
ſhews that a commitment by a ſingle privy counſellor was not 
warranted. By the licenſing ſtatute of 13 & 14 Car. 2. cab. 
33. /e. 15. licence is given to a meſſenger under a warrant of 
the ſecretary of ſtate to ſearch for books unlicenſed, and if 
they find any againſt the religion of the church of Z:g- 
land, to bring them before the ſecretary of ſtate; the warrant 
in that calc expreſſed that it was by the king's command. Sec 
Stamferd's comment on the mandate of the king, and Lam- 
bert, Cap. Bailment. All the judges temp Eliz. held that in 
a warrant or commitment by one privy counſeilor he mutt 
ſhew it was by the mandate of the king in council. See Aud. 
297. the opinion of all the judges; they remonſtrated to the 
king that no ſubject ought to be committed by a privy coun- 
feltor againſt the law of the realm. Before the 3 Car. I. all 
the privy counſellors exerciſed this power to commit ; from 
that zra they diſuſed this power, but then they preſcribed 
ſtill ro commit per mandatum regis. Journal of the houſe of 
commons 195. 16 Car. 1. Cote, Selden, &.. argued that the 
king's power to cammit, meant that he had ſuch power by 
his courts of juſtice. In the caſe of the feven biſhops all the 
court 
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court and king's councit admit, that ſuppoſing the warrant 
had been figned out of the council, that it would have been 
bad, but the court preſumed it to be ſigned at the board: 
Pollexfen in his argument fays, we do not deny but the coun- 
cil board have power to commit, but not out of council ; this 
is a very ſtrong authority, the whole body of the law ſeem 
not to know that privy counſellors out of council had any 
power to commit, if there had been any ſuch power they 
could not have been ignorant of it; and this power was only 
in caſes of high treaſon, they never claimed it in any other 
caſe. It was argued that if a ſecretary of ſtate hath power 

to commit in high treaſon, he hath it in caſes of leſſer crimes : 
but this we deny, for if it appears that he hath power to com- 
mit in one caſe oy, how can we then without authority ſay 
he has that power in other caſcs ? he is not a confervator of 
the peace; juſtice Roteby only ſays he is in the nature of a 
conſervator of the peace: We are now bound by the caſes of 
the Queen and Derby, and The King and Earbury. 

The ſecretary of ſtate is no conſervator nor a juſtice of the 
peace, quai ſecretary, within the words or equity of the ſtat. 
24 Geo. 2. admitting him (for argument's ſake) to be a conſer- 
vator, the preamble of the ſtatute ſhews why it was made, 
and for what purpoſe; the only grantor of a warrant therein 
mentioned, is a juſtice of the peace; 7u/tice of peace and con- 
ſervator are not convertible terms; the cafes of conſtruction 
npon old ſtatutes, in regard to the warden of the Fleet, the 
biſhop of Norwich, Cc. are not to be applied to cafes upon 
modern ftatutes. The beft way to conſtrue modern ſtatutes 
is to follow the words thcreot ; let us compare a jnitice of 
peace and a conſervator; the juſtice is liable to actions as the 
ſtatute takes notice, it is applicable ro him who acts by warrant 
directed to conitables, a cortervator is not intruſted with the 
execution of laws, which by this act is meant ſtatutes, which 
give juitices juriidiction ; a conſervator is not liable to actions, 
he never acts, he is almoſt forgotten, there never was an action 
againſt a conſervator of ric peace as fuch; he is antiquated, 
and could never be thought of, when this act was made ; and 
ad ca nice frequener accidint jura adaptantur. There is no 
att of 2 conſtable or tithingman as conſervator taken notice 
of in the ſtatute; will the tecretary of ſtate be ranked with 
the higheſt or loweſt of thefe confervators ? the ſtatute of 
"ac. 1. for officers act ing by authority to plead the general iſſue, 
and give the ſpecial matter in evidence, when conſidered with 
this ſtatute Of 24 Gee. 2. the latter ſcems to be a ſecond part 

of 
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of the act of Fac. i, and we are all clearly of opinion that 
neither the fſecr=tiry or ſtate, nor the mellengers, are within 
the ſtat. 24 Geo. 2. Dut if the nc ers had bun within it, 
as they did not tak: a comtibie with them according to the 
warrant, that ione would have deen tal io them, nor did 
they purſue the warrant in tus execution thereof, when they 
carried the pl ini aud bs books, Oc before L.. Srank pe, 
and nut bucre lord Ie ax, that was wrong, becauſe a fe- 

cretary Gf itate cannot delegate his power, but ouyht to act 
in this Part of I. is office perionaliy. 

The detenduts having foiled in their defence under the: 
ſturre 24 Ger. 2. we thall now contider the ſpecial juititication, 
whether it can be fuppertce ia law, and this depends upen 
the juritd 4:1 of the ſecretary of ſtate; tor if he h. s ro 
junkliftion 1% rant a Warratit to break open doors, |» Es, 
buxes, and to f. ic a man and all his books, C. in the tirit 
Liltaycc uon an infurmation of his being guilty of publiſh- 
ing a libe!, the warrant will not juſtify the defer. dants ; it was 
reiolved by . K. in the caſe of Stroud v. Fil xvny, that a 
Juſtice” s Warrant ex;ruliy to arr ft the parry will not juitify 
tlie eiicer, there deing 2 no juriid. tion. 2 S. ran. 1c. Tbe 
warrant * our cafe was an cxecution in the firit in ſtance, 
without ary previous ſumnons, cxa:mination, hearing the 
Pain; tit, or proot that ke was the author of the tvppoled 
J,ouls ; a pos claimed by wo other magilirace Whatever 
(Sigg C. J. wultwiys excepicd) it was left to the diſcretion of 
theſæ dctendunts, to execute the warrant in the abſeuce or 
preſence of the piaintiff, when be might have no witnels pre- 
cut ro f.c what they did; for they were to fcize all papers, 
Pank b:lis, or any other valuable papers they might toke away 
i: they were ſo ditpotcd, there might be wobudy to detect 
them. If this be lawful, burh houles of parliament are in- 
\olved in it, for they have beth ruicd, that privilege doth 
not extend to Eis Cale. in the caſe of Hues, a member of 
tue commois houft, all his Looks and papers were feized and 
tiken away, we were tld by ow of thts meflengers that he 
Was hi; ifs Outh to {Weep aniy all pdf rs u atſzever; 
j: this s » i end be found in our boots, but ro ſuch 
I Weser £0 tn nis ceduntty; „ur l. 0 holds the property 
G. Eve = 7. . u IC: tacrell, tat un man Can fot his ot LEUDR Us 
niz bei: 5 oe without: lis leave, if he does, he is a brei- 
7. ver, netz hc dots nac. Hage at 9 if he will treau upon 
his re! phi Ou; 'S ground, Be n vic eit it by law. Theo de- 
fendlants! ene 2 ut to àvail cialt Ns ol the ulag f thcie 
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warrants ſince the revolution, and if that would have juſtified 
them they have not averred it in their en, % it could not be 
put, nor was in itue, at the trial; wi can lotely tay there is 
no law in this country to juitify the defendants in what they 
have done; it there was, it would deſtroy all the comforts of 
tocicty; for papers are often the d-ar-it property à man can 
have. Uhis cafe was compared to that ot ſtolen goods; 
Lord Cote denied the lawfulneis of grantmg warrants to fcarch 
for ſtolen goods, 4 In/t. 176. 177. though now it prevails to 
be law; but ia that cate tae jutrice, aud the mtormer mnt 
proceed with great caution ; there mut be au oath that the 
party has had his goons sten, and nas ftrong rcon to be- 
lieve they are concealed in ſuch a place; but it the g arc 
rot found! there, he is a tre! pailcr, the Schcer in mat ale is a 
witneſs, there are none in this ca, no inventory taken it ir 
had been legal many guarus of proverty would have at- 
tended. Ve thail now coniider the mize of tacle warrants 
liace the revolution; if it began they :t is too mugern to be 
law; the common law did not begin with the revolution, the 
ancient conititution which had Den alaiotit overthrown and 
deſtroyed, was then repaircd and revived, the rhyotutign added 
a new buttrets to the ancicat venerable dice; the H. . 
lately fail that no objectiou had ever hen tagen to general! 
warrants, they have paſt /u6 f eutis; this is the wit iuitance 
of an attempt to prove a modern practice uf a prilllte Citiçe 
to make and execute warrants to enter a maus hanic, orc 
for and take away all his books and papers m the fir nine, 
to be law, which i is not to be found in ur boGES. Ni. le 
have been the guilt or poverty of thoic upon wiem fe 
warrants have been exccuted, that deterred or linderod 5 1ch 
from contending againſt the power of a fecretary of {Fate ae 
the ſolicitor of the treaſury, or ſuch warrants cou! | never cave 
paſſed for lawful till this time. We arc inclized to saab the 


preſent warrant took its firſt rite from the liccuung act, 1 52 
14 Car. 2. c. 33. and are all or Opi ton that it carr h 1. 
tied by law, notwithſtanding the reſolut.on of the agg 


in the time of : he. 2. ard Jac. 2. that juch tcarch vr. 
rants are lawful. Sete Tr. . val. 3. 58. the triai ot Carr 
for a libe!. There is no authority but of he des ct 
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that time that a houſe may b: arched for a lib, but its 

12 judgcs cannot make law; and if a man is hugin wy fon 

having a libel in his private cullidy, as in ane C45 

is, half the kingdon would bo ewiiy in the cre of = toe 

vourite libel, if libels may be fearched ior ant 5 4 te 
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whomſoever and whereſoever the ſecretary of ſtate thinks 
fit. It is ſaid it is better for the government and the pub- 
lic to ſeize the libel before it is publiſhed ; if the legiſlature 
be of that opinion they will make it lawful. Sir Samuel 
Aftry was committed to the Tower, for aſſerting there was 
a law of ſtate diſtin from the common law. The law never 
forces evidences from the party in whoſe power it is; when 
an adverſary has got your deeds, there is no lawful way of 
getting them again but by an action. 2 Stran. 1210. The 
King and Cornelius. The King and Dr. Purnell, Hil. 22 Ges. 
B. R. Our law is wiſe and merciful, and ſuppoſes every man 
accuſed to be innocent before he is tried by his peers : upon 
the whole, we are all of opinion that this warrant is wholly 
illegal and void. One word more for ourſclves; we are no 
advocates for libels, all governments muſt ſet their faces againſt 
them, and whenever they come before us and a jury, we ſhall 
ſet our faces againſt them, and if jurics do not prevent them 
they may prove fatal to liberty, deſtroy government and in- 
troduce anarchy ; but tyranny is better than anarchy, and the 
worſt government better than none at all.” Mich. term, 6 
Geo. 3. 1765. Jahn Entick, Clerk, ver. Nathan Carrington 
and three others, meſſengers in ordinary to his majeſty. 
C. B. | 
Judgment for the plaintiff. 

For much more learning concerning the pleadings in this 
remarkable cauſe, ſee that moſt accurate and judicious reporter 
ſcrjeant M ilſon, 2 part. fol. 275. 276. 277. 278. 279. 280. 
291. 282. 283. 284. 285. 286. 287. 288. 
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